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PREFACE 


Every slightest improvement in the domestic situation of 
China, every success, even of a doubtful nature, in her foreign 
policy, will revive the question of the present status of the Interna- 
tional Mixed Court in relation to its surrender to the Chinese Govern- 
ment, and the solution of this problem, in some way or other, will, 
undoubtedly, deeply affect the welfare of the Foreign and Native 
Communities residing in the International Settlement. of Shanghai. 

The present status of the International Mixed Court forms 
an integral part of the extraterritorial jurisdiction of the Treaty 
Powers. It is a natural, and, maybe, inevitable result of the 
development of this principle, and therefore every change in the 
present status quo of the Mixed Court tending towards its exclusion 
from the direct control of the Treaty Powers will mean the diminu- 
tion of the privileges, acquired partly by specific stipulation of 
the Treaties concerned, partly by the law of historical necessity. 

And yet the International Mixed Court in its present position 
is not entirely based on the provisions of the Treaties obtained by 
the Powers as a result of successful wars against China. The vague- 
ness of the clauses granting to a part of Europe, America and 
Japan the privilege of extraterritorial jurisdiction hardly can be 
called the foundation of the existing legal status of the International 
Mixed Court, which extends jurisdiction under foreign control 
not only to cases of a “‘ mixed,” Chinese and Foreign, nature, but 
also to cases in which no foreign interests are involved, in which 
the litigants are Chinese, and the Defendant is one of the million 
or more Chinese living in the International Settlement. The 
origin of this status should be sought elsewhere, and the scrutiny 
will lead us to the conclusion that the present status of the Court 
is the result of the growth of the International Settlement of Shang- 
hai and its economical and political powers, and of a constant 
striving on the part of those responsible for the welfare of the 
Settlement to create an independent Court, uninfluenced by the 
ever-changing internal situation in China. 

As a matter of fact, analysing the development of the Mixed 
Court up to its present position, one realizes that its progress is 
closely bound up with the evolution of the foreign Settlement in 
Shanghai, which led to the inauguration of an independent judicial 
institution in the territory of the Concession. The first indefinite 
provisions of the Treaties of August 29th, 1842, July 3rd and Octo- 
ber 24th, 1844, and the supplementary Treaty of October 8th, 
1848, concerning the permission for foreigners ‘‘ to reside for the 
purpose of carrying on their mercantile pursuits without molesta- 
tion and restraint at the cities and towns . . . of Shanghai,” and 
providing that the “ ground and houses of the foreigners shall be 
set apart by the local officers in communication with the Consul,” 
resulted in the little less vague provisions of the Land Regulations, 
governing the Foreign Settlement of Shanghai North of the Yang 
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King Pang. This, nevertheless, gave birth to one of the most 
progressive Municipalities in the world, which has succeeded in 
reconciling the conflicting cultures of Europe and China and 
in creating astoundingly favourable conditions for the peacoful 
cohabitation of such an antipodean population as the European 
and Chinese. 

The same political, commercial and psychological factors 
which prevailed in the above process formed also the foundation 
of the evolution of the Mixed Court, which in the course of its short 
history attained the same results and reconciled the modern con- 
ception of European jurisprudence with the Chinese principle of 
the unlimited preponderance of material interests over personal 
liberty. 

This was not an artificial process by means of which the 
foreigners, taking advantage of China’s temporary political weak- 
ness, forcibly imposed upon the native population their law, or 
introduced in a country of a refined original culture strange judicial 
institutions, highly detrimental to its sovereign rights. It was an 
inevitable historical deed, which alone was able to secure the pro- 
gress of the political and commercial relations between China 
and the outer world. 

The privilege of a Municipal Council conferred by the terms of 
the Charter.—“ It being expedient and necessary for the better order 
and good government of the Setilement’’ to make some provisions 
** for the appointment of an Executive Committee or Council, and for 
the construction of public works, and keeping the same in repair, and 
for cleaning, lighting, watering and draining the Settlement generally, 
the establishing of a watch or Police therein,”—in the absence 
of any obligation on the part of the Chinese Government, as to 
safety and good order in the Foreign Concessions, substantiated by 
a complete indifference to the fate and welfare of the foreigners and 
Chinese residents during seventy years, appears to impart an 
obligation on the part of the foreigners. This, as is true of every 
obligation, should be followed by certain rights in favour of the 
binding party. These rights, in respect to the foreigners, have 
taken the form of the right of the Municipal Council in the Inter- 
national Settlement to issue ordinances and to enforce them against 
Chinese and unregistered foreigners through a Court situated in the 
Settlement, the functions of which necessarily are co-ordinated with 
the general policy of the Council in defending the unhindered growth 
of the Concession. 

The present status of the International Mixed Court is the 
logical outcome of this complicated situation, and the control 
over its functions, performed since 1911 by the Shanghai Consular 
Corps, is an effort to reach a full co-ordination between the Court’s 
practice and the Municipal policy for the protection of the mutually- 
entangled interests of the heterogeneous population of the Settle- 
ment. This position has, to some extent, the indirect sanction of 
the Chinese Government, and is consolidated by a number of pre- 
cedents which, in course of time, have acquired the force of custom, 
the sole basis of all Oriental Law. This principle, though much 
disputed now by contemporary Chinese writers, gives the Mixed 
Court authority to continue the work and to complete a kind 
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of unwritten law unparalleled in the history of the legislation of 
any other country or nation. 

European jurists, with the noted criminologist, Prof. F. Liszt, 
at their head, maintain the view that the existing Mixed Courts 
are transitory judicial institutions doomed, logically, to disappear, 
but this view can hardly be attributed to the International Mixed 
Court at Shanghai. An analysis of the materials relating to the 
history and functions of this court, let the latter even be far from 
perfection, leads to quite a different conclusion, particularly taking 
into consideration some details of the evolution of Extraterritorial- 
ity in China, which still should be taken as being in progress. 

We agree with the Chinese contention that the claim to extra- 
territoriality on the part of the Westerners prior to the XIXth 
century was more due to the desire of the latter to avoid every 
jurisdiction than to any other reason, but this cannot be attribut- 
ed to the foreigners in China in the period closely preceding the 
conclusion of the Treaties of 1842 and 1844. 

The influence of the French revolution and the Declaration of 
Independence of North America in the sphere of law and humani- 
tarian science soon affected the legislation of the European nations, 
who hastily began to reconstruct their legal systems so as to be 
able to meet the growing requirements of the new state of affairs, 
created not only by political events, but also by revolution in the 
system of production. 

These new legal systems, which alone were able to ensure the 
enormous economical progress of the Occident, were absolutely 
strange to the Chinese Jaw, and if the Sino-European and Sino- 
American wars before the conclusion of the first Treaties were caused 
by egoistic motives on the part of Europe and America, the clauses 
of the conventions relating to the extraterritorial rights of foreigners 
were the natural consequences of the new principles of jurisprudence 
adopted by them at the beginning of the XIXth century. 

Backed by political might, which the Powers of Western 
culture possessed as a result of economical and social stability, 
Europe and America tried to establish in China the same conditions 
for their trade as prevailed in their countries. It is not wilful 
contempt that the foreigners have insisted on every convenience 
for extending and defining their privileges, but it is an immutable 
law of logic which has forced the Chinese nation to give up a part 
of its sovereign right in favour of more progressive ideas. 

It was obvious that, in order to compete successfully with 
Western traders, the Chinese business men had to adopt new methods 
of production, but the development of the latter was a thing almost 
inconceivable under the operation of the old legal system. This 
soon was realized by even the most conservative Chinese merchants, 
who openly declared that the foreign concerns were placed in more 
favourable conditions owing to the existence of a specific com- 
mercial legislation protecting them, whereas the Chinese firms were 
hampered in their progress by an anachronic judicial system. 

The Imperial Government was compelled to give in, and to 
display a certain readiness to introduce modern laws in order to 
silence the loud demands of the powerful commerical bodies. It 
abolished, in 1905, corporal punishment and instituted a Com- 
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mittee for the drafting of criminal, civil, commercial and procedural 
codes, but the outbreak of the Chinese Revolution put an end to 
these belated efforts of the Manchu dynasty and even interrupted 
for the time all exercise of justice in the country. 

The confusion which reigned in such large places of interna- 
tional trade as Shanghai was beyond any description. It was 
quite natural that the Consular authorities of the Powers, in whom, 
by virtue of the Treaties, there had been vested the obligation 
of maintaining order and good government within the boundaries 
of the Foreign Settlement of Shanghai, should have assumed supreme 
control over the judicial institutions situated within the territory 
of the Settlement, thus placing these institutions under the direct 
influence of Western principles. 

The mere fact of the presence of foreign Assessors on the bench, 
and foreign lawyers at the bar, and Europeans amongst the mem- 
bers of the staff of an old Chinese Court, and their psychology of 
modern European jurists, without any further action on their 
part intervening in the administration of the Chinese law, trans- 
formed this Court to a unique institution, which succeeded, as 
stated, in reconciling the conflicting principles of the European 
and Chinese psychologies and establishing workable machinery 
for the administration of justice. 

The Great War brought along with it a new era in the mutual 
relations between Europe, America, Japan and China, the latter, 
at the instance of the Allies,taking part in the general struggle. 
The Central Powers were crushed, but the results of the strain 
during the war in Europe were almost catastrophic, having pro- 
voked an enormous social movement which weakened the political 
potency of the Treaty Powers. 

Meanwhile, China, though still weak politically, preserved 
her social stability and soundness, which at the time of the con- 
clusion of the peace caused a comprehensible rise of her national 
feeling. It enabled her to put forward at the Conference the well- 
known Memorandum, which fully set out her aspirations in respect 
to extraterritoriality in general and the position of the Interna- 
tional Mixed Court in particular. 

It is not our present task to deal with the arguments set forth 
in that Memorandum, persuading the Treaty Powers to renounce 
their privileges, nor to criticize China’s achievements in remodelling 
her judicial system, nor to dispute the ability of the new Chinese 
law to govern the cosmopolitan population of one of the greatest 
ports in the world. But it is clear that China, in her aspiration to 
recover at any cost jurisdiction over the territories of the Foreign 
Concessions, overlooks the results of the historic process which 
gave birth to many issues of great value, just as people in Europe 
and America overlook the imminence of the abrogation of extra- 
territoriality as a consequence of the economical and social weak- 
ness now prevailing in Europe and Japan. 

The number of nations enjoying Treaty privileges is gradually 
decreasing. As a rule, China, in concluding all her agreements 
after the Versailles Treaty, invariably refused to embody the right 
for the foreign contracting parties to be exempted from local juris- 
diction. The principle lex loci rei is laid down as an essential 
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condition in all her contemporary legislation, even if the latter 
openly violates the Treaty rights of the Powers. The discontented 
may make all sorts of diplomatic representations and send their 
men-of-war to all Chinese ports, demonstrating their naval strength, 
but it seems that China, realizing the social weakness of the Powers, 
cannot be shaken in her firm belief that beyond these steps the 
foreigners are unable to undertake anything. 

The policy on the part of China of curtailing gradually the 
privileges of the foreigners enlarges at the same time the extent of 
the competence of the International Mixed Court, which as a 
Chinese institution automatically assumes jurisdiction over a 
number of new cases of a purely Western nature. These cases 
scarcely can be dealt with, in the absence of a complete modern 
code, according to Chinese Law, or be placed under the operation of 
such an indefinite principle as that recently formulated by the 
Supreme Court of China: ‘‘ Civil cases are to be decided in the 
absence of express provisions, according to customs ; and, in the absence 
of customs, then according to legal principles.” 

The task before the International Mixed Court during the 
last seven years has been of extreme importance and gravity, and 
has been successfully accomplished owing to the very same peculia- 
rity of constitution and methods of working which have shown 
the ability of the Court to solve the complicated problems of the 
present critical moment. 

The object of this work is to present from an unbiassed point 
of view the functions and the achievements of the Shanghai Muni- 
cipal Council and the International Mixed Court in the way of 
fostering the welfare of the foreign and native communities by 
defending their legal rights and improving the native administra- 
tion of justice in the Settlement. 

It is also hoped that the publication of documents and material 
relating to the history, practice and statistics of these two institu- 
tions in many respects will illuminate the entangled issue of the 
International Mixed Court and form at the same time a Hand- 
book for legal practitioners and businessmen. For this particular 
purpose the book is expressly supplemented with the Laws and 
Regulations of the Republic of China and Shanghai Municipal 
Bye-Laws and Regulations. 
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SHANGHAT: 
ITS MIXED COURT AND COUNCIL. 


CHAPTER 1.—1842-1898 


THE Municipat CouNcIL. 


The opening of Shanghai, as well as the four ports of Canton, Opening of Shang- 


Amoy, Foochow and Ningpo, to foreign trade and the creation of made 


foreign settlements was undoubtedly an act forcibly extorted by 
the three Great Powers from China, which, in spite of apparent 
necessity of intercourse with the outer world, continued the 
policy of strictly closed doors until compelled by the events of the 
unhappy war of 1839-1842 to renounce her former tactics. 

But even after that, the Westerners remained in the eyes of 
the Chineze for several years as barbarians, who brought along 
with them death for the nation and peril for the dynasty, and whose 
civilization was founded on greediness, treachery and blood. 

This extravagant idea of the substance of Western civilization 
formed the foundation of China’s policy towards the Europeans and 
every act of her politicians reflected this conception. In fact, 
the, first adventurers from the West, and trade with the poisonous 
drug gave ample ground on which the Chinese could come to the 
most gloomy conclusions regarding the nature of Western culture, 
but the manner in which official China sought to safeguard herself 
and the nation from the approaching peril again was the system of 
isolation, which had proved in the past a complete failure. 

Of course, it was impossible again to put the hold invaders 
behind a fence, or to confine them within the so-called ‘‘ Facto- 
ries,” as had been done during more than one hundred years in 
Canton, but still it was possible to keep them from direct touch 
with the natives by setting apart a portion of land outside the cities 
and populated places where they could live, isolated from the sub- 
jects of the Celestial Empire. This measure was the outlet from 
the predicament in which the high mandarins found themselves in 
Nanking after the victorious British army captured Woosung and 
occupied Shanghai in June, 1842. 

On the other hand, the British plenipotentiaries did not raise 
any objection against such an easy solution of the important problem 
of joint residence of the Europeans and Chinese. The results of 
the peace negotiations were so valuable that to bother themselves 
concerning such trifles as to whether the future Settlement should be 
inside or outside the city walls appeared absolutely worthless. 
Moreover, any unimportant objection was liable to create complica- 
tions and might even have resulted in a death warrant for the Chinese 
officials empowered by the Imperial Government to sign the pact, 
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while the sympathy of the powerful Chinese mandarindom was 
gained by acquiescence. 

Furthermore, the ignorance of the representatives of Europe 
in respect to Chinese rites and customs was wholly due to segrega- 
tion, which dominated the East India Factory in Canton, the 
population of which had been accustomed to live during the past 
hundred years aloof from the masters of the country, disdaining 
all Chinese and being disdained by all Chinese. 

The dense atmosphere of mutual distrust and lack of com- 
prehension was still not discharged, and is not discharged even now, 
almost a century later ! 

Of course, the continual separation of the Europeans from the 
Chinese and vice versa, even though they were close neighbours 
on the same Chinese soil, could not promote any intimate relations 
or disperse any mutual suspicion, but nevertheless both High Con- 
tracting Parties agreed upon and signed, on the 29th day of August, 
1842, a pact which gave birth to a paradox which, however, resulted 
in the formation of a wealthy centre of European trade in the Far 
East. 


‘*His Majesty the Emperor of China agrees that British subjects, 
with their families and establishments, shall be allowed to reside, for 
the purpose of carrying on their mercantile pursuits, without molestation 
or restraint, at the cities and towns of Canton, Amoy, Fuchow-fu, 
Ningpo and Shanghai, and Her Majesty the Queen of Great Britain, 
etc.... 

. will appoint Superintendents or Consular Officers, to reside at 
each of the above-named cities or towns, to be the medium of com- 
munication between the Chinese authorities and the said merchants, 
and to see that the just duties and other duties of the Chinese Govern- 
ment, as hereafter provided for, are duly discharged by her Britannic 
Majesty’s subjects.” Article II of the Treaty of Nanking of August 
29, 1842. 

Even a superficial glance at the text of this Treaty, relating 
to the creation of the Foreign Settlement in Shanghai, discloses 
the indefinite nature of the provisions, which in course of time in- 
evitably led to various complications and to a new line of vagueness 
regarding the legal status of the Foreign Settlement in Shanghai. 

In the Supplementary Treaty of October 8, 1843,* which is 
organically hound with the Treaty of Nanking, amidst the ampli- 
fications concerning trade, shipping, Customs duties, etc., etc., of 
the Treaty Ports, there scarcely can be found one single word as 
to the Settlement, which had been projected since the very start 
of negotiations. 

‘“The Treaty of perpetual peace and friendship provides for British 
subjects and their families residing at the cities and towns of Canton, 
Amoy, Ningpo, Fuchow and Shanghai without molestation or restraint. 
It is accordingly determined that ground and houses, the rent or prico 
of which is to be fairly and equitably arranged for, according to the 
rates prevailing amongst the people, without exaction on either side, 
shall be set apart by the local officers in communication with the Consul, 
and the number of houses built or rented will be reported annually to 
the said local officers by the Consul for the information of their respective 
Viceroys and Governors, but the number cannot be limited, seeing 
that it will be greater or less according to the resort of merchants.” 


*Subsequently abrogated by Treaty of Tientsin, January 26th, 1858 which 
incorporated the substance of its provisions. 
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The gap in the provisions with regard to more elaborate details 
concerning the residence of the foreigners, their mutual relations 
with the former owners of the land, and admittance to the Settle- 
ment of the natives, hardly can be taken as having been filled up 
fifteen years later by the following Article XII of the Treaty of the 
26th of January, 1858, signed in Tientsin : 

“ British subjects, whether at the ports or at other places, desiring 
to build or open houses, warehouses, churches, hospitals, or burial 
grounds, shall make their agreement for the land or buildings they 
require, at the rates prevailing among the people, equitably and without 
exaction on either side.” 

The omission of everything defining the future building up of 
the municipal and social life in the Settlement was in fact astound- 
ing, particularly as at the conclusion of the Nanking Treaty the 
British Plenipotentiary, Sir Henry Pottinger, had ample opportunity 
to secure a complete code of regulations for the new Settlement, or 
to insert into the text of the Treaty certain fundamental principles, 
which could have, once and for ever, placed the legal status of the 
Foreign Settlement on a firm basis in every respect. 

The Chinese commissioners were instructed by Peking to 
secure peace on any terms, but this was either overlooked by the 
European diplomats, who failed to realize the importance of the 
opening of Shanghai, and the new era which this event signalled, 
or there were some other reasons which in the eyes of the British 
Plenipotentiaries made every further provision concerning the 
Foreign Settlement unimportant and superficial. 

Thése reasons should be sought not only in the psychology 
of the semi-official advisers of the British Embassy, former members 
of the East India Co., whose influence prevailed in the elaboration 
of the commercial section of the pact, as stated above, but also 
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in the successive home legislation of Great Britain relating to the China. 


same period and to the government of British subjects residing in 
China ; to the order of King George IV in Council entitled ‘‘ An 
Act to regulate the trade to China and India of December 9, 1833,” 
and ey in Council of January 4, 1843, February 24, 1843, and 
August 22, 1843, entitled ‘‘ An Act for the better government of Her 
Majesty's subjects resorting to China,” of April 17, 1844—and the 
subsequent ‘‘ Order of Her Majesty in Council for the government 
of Her Majesty's subjects being within the Dominions of the Emperor 
of China, or being within any ship or vessel at a distance of not more 
than one hundred miles from the coast of China,” given at the Court 
at Buckingham Palace on the 13th day of June. 

This legislation, of course, equalizing China to the dominions 
of Great Britain and resorting to such expressions as “‘ It is among 
other things enacted that it is and shall be lawful for Her Majesty to 
hold, exercise, and enjoy, any power of jurisdiction which Her Majesty 
now hath, or may at any time hereafter have, within any country or 
place out of Her Majesty's Dominions, tn the same and as ample a 
manner as if Her Majesty had acquired such power or jurisdiction 
by the cession or conquest of territory ; and whereas Her Majesty hath 
power and jurisdiction in the Dominions of the Emperor of China. . . 
. .” (Order in Council of August 22, 1843) made in some respects 
unnecessary any further provisions defining the future of the land 
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concessions, The British Consular authorities were amply provided 
with instruments which have given them full initiative in building 
up the Settlements in the newly-opened ports and which have 
pre-determined the future direction of their development, char- 
acterized by the tendency of an absolute independence from all 
Chinese. 

The locality which was destined to form the first Foreign 
Settlement was chosen roughly, almost immediately after the con- 
clusion of the Nanking Treaty in 1843, but as there was no special 
provision concerning the acquisition of land, it was very difficult 
to realize aspirations and to acquire even a small parcel of Jand 
essential for the establishment of the projected Settlement. The 
owners either demanded exorbitant prices or fought shy of intend- 
ing purchasers. The trouble ceased not even when the owners 
had parted with their land, for, under the most frivolous pretexta 
they refused to quit and quitted only when forcibly ejected. * 

Such was the practical state of affairs which had to be overcome 
by the foreigners and if possible in accordance with the principles 
of free trade, as there was no provision in any agreement with 
China about a compulsory alienation of the necessary territory 
which had to be set apart for the residence of foreigners. 

The position was the more aggravated as the Chinese local 
authorities (in whom, by virtue of the Treaty, there was vested 
the power to settle all matters relating to the Foreign Settlement) 
regarded the purchase of land by foreigners as an alienation of 
Imperial property, not sanctioned by the laws of the country. 
The foreign buyers were compelled to agree upon a plan ifvented 
and proposed by the mandarins for the purpose of reconciliation of 
the standard law of the country with the provisions of the Treaty, 
+.e., to “a lease in perpetuity subject to an annual payment of 
land tax.” Only after the foreigners agreed upon that “‘ modus 
operandi,’’ indispensable according to the Chinese belief, did the 
native authorities start to issue title deeds as required. 

However, this arrangement, though full of great consequences 
for the future relations between the Europeans and Chinese, brought 
no order into the chaotic state of Jand transactions, nor did another 
plan which was put forward by the British Consul to acquire the 
whole site for the Foreign Settlement through the British Govern- 
ment, which, in the absence of any firm stipulations to that effect 
with the Chinese Government, failed at the very beginning. 

The Land Regulations of 1845, intended primarily to settle 
the land problem and which form in some respects the basis for 
all subsequent enactments governing the life of Shanghai’s cos- 
mopolitan community, are relative to the second year of the exis- 
tence of the British Settlement. This peculiar document, though 
many of its provisions still have a bearing on the status of the 
International Settlement, received publicity in the form of a pro- 
clamation issued by the Taotai, Kung Moo Kew. The contents 
of this instrument reflect the views and contentions of Captain 
George Balfour, British Consul at that time in Shanghai, as well as 
those of the Taotai, and comprise twenty-three articles, promulgated 


*C, A. Montalto de Jesus, Historic Shanghal. 
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on November 29, 1845, after having been approved by the Viceroy 
of Nanking. 


“Kung Moo Kew, Imperially-appointed Intendant of circuit of 
Soochow-foo, Sung-keang-foo and Taitsang-chow, and Superintendent 


of Customs in the province of Keangnan, again issues proclamation in 
accordance with the Treaty. : 

“In the year 1842, the Imperial commands were received in reply 
to a Memorial permitting commercial intercourse being carried on at 
the five ports of Kwangchow, Fuhchow, Heamun, Ningpo and Shanghai, 
allowing merchants and others of all nations to bring their families to 
reside there, and providing that the renting of ground for the building 
of houses must be deliberated upon and determined by the local autho- 
rities in communication with the Consul, both acting in conformity 
with the feelings of the local inhabitants, so that mutual and perpetual 
harmony might be attained. 

“Hence it has been determined, in conformity with the feelings of 
the inhabitants and the circumstances of the locality of Shanghai, that 
the ground North of the Yang-king-pang and South of Le-kea-chang 
should be rented to English merchants, for erecting their buildings and 
residing therein, and some regulations which have been agreed upon in 
reference thereto, and to which obedience is necessary, are hereinafter 
specified..." (Proclamation 1845). 

The above proclamation was followed by a letter addressed 
to Captain G. Balfour, British Consul at Shanghai : 

“T now take all the Regulations first and last agreed upon by us 
in communication together, in accordance with the Treaty, which have 
already been separately published by me, the Taotai, and hung up at 
the Customs Houses, and specially forward a copy thereof, requesting 
that the Honourable Consul will examine into, translate, and publish 
them generally for the information of all renters of property North of 
Yang-king-pang, that they may act in obedience thereto. Wherefore, 
I write this, wishing the Consul daily happiness.” 

This proclamation, published in Chinese, was a logical sequel, 
in its contents, and even form, on the one hand, to the provision 
of Article VII of the Supplementary Treaty, October 8th, 1843, 
and on the other, in far greater proportion, to the Orders in Council 
of 1833-1843. 

In conformity with the Treaty, the Regulations for its validity 
were not subject to any particular sanction of the Imperial Chinese 
Government, beyond the approval of the local authorities, and in 
compliance with the “ Act for the better government of Her Ma- 
jesty’s subjects resorting to China,” August 22, 1843, and previous 
Orders in Council, the same Regulations were also not subject to any 
sanction of the British Minister at Peking. 

Article XXII of the above-entitled Land Regulations provides 
to that effect, as follows : 

“The interpretation of the regulations, their correction, if necessary, 
and any additions to them should be the duty of the local authorities 
in communication together.” 

Meanwhile, Article XIV ordained that, before individuals of 
whateoever nation could rent ground and build houses within the 
limits, “distinct applications must first be made to the English 
Consul, to know whether such can be acceded to, so as to prevent 
misunderstandings,” and Article XXIII concluded : 

“Hereafter, should the English Consul discover any breach of 
the Regulations above laid down, or should any merchants or others 


lodge information thereof, or should the local authorities address the 
Consul thereon, the Consul must in every case examine in what way it 
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is a breach of the Regulations, and whether it required punishment or 

not, and he will adjudicate and punish the same in one and the same 

way, as for a breach of the Treaty and Regulations.” 

Thus, the first Land Regulations did not form an act con- 
stituting a Municipality for the newly-born Settlement. They 
formed rather an act confirming and extending the power of the 
British Consul, even beyond the limits of the Treaties, in reference 
to his jurisdiction over persons of uon-British nationality, thus 
establishing a precedent of territorial jurisdiction. The Consul, 
by virtue of the said provision, had the authority to examine cases 
of every nationality, and thus, apparently, of natives admitted 
to the Settlement on the same condition to abide by the Land 
Regulations, leaving only the act of imposing the penalty to the 
local native authorities, in accordance with Treaties. 

As far as other matters were concerned, the Land Regulations 
of 1845 defined roughly the boundaries of the Settlement, and 
contained some provisions regarding the construction of roads, 
jetties, up-keep of Chinese graves, payment of land tax, (called 
“rent ”’), the right of Chinese to observe, without hindrance, at 
stated periods, their religious rites, etc., etc. 

The foreigners were allowed to establish a Police or watch over 
foreigners and natives jointly, subject to the approval of the city 
officials, who undertook to make an example of cases in which 
natives proved a nuisance to foreigners, upon complaint being 
lodged by the Consul to this effect. Besides the main provisions, 
quoted above, the Regulations interdicted native domicile within 
the Settlement and future extension thereof without special leave, 
and provided for the nomination of three merchants of recognized 
integrity to constitute the Committee of Roads and Jetties for 
assessment of revenues. : 

The land-renters, as a body, were responsible for the municipal 
up-keep of the Settlement, but at the same time they did not form 
a judicial body having the right to sue in its own name or to be 
sued likewise. The supreme powcr rested with the Consul, who 
selected ‘ three upright merchants ” as the Committee of Roads 
and Jetties, sanctioned every decision taken by the land-renters or 
Committee, and adjudicated upon any case involving a breach of 
the Regulations instituted in such an extraordinary manner. 

The latter stipulation naturally aroused dissension amongst 
other nationalities resident in Shanghai. 

The first protest against such a broad interpretation of the 
authority of the British Consul and the Land Regulations estab- 
lished in so peculiar a manner, was raised in 1846 by Henry G. 
Walcott, the sole American at that time in Shanghai, appointed “‘ for 
his own convenience in the transaction of business and protection 
of American interests ” to act as Consul for the U. S., in connection 
with the right to hoist an American flag on the ground set apart 
for the British Settlement, which right was disputed by the British 
Consul and the Taotai, who even promulgated, in 1847, a new rule 
to that effect, under No. XXIV, containing the following passage : 

‘With the exception of the British ensign, no individual belonging 
to any nation will be allowed to hoist any national flag within the limits 
appointed for the English merchants to rent ground.” 
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Of course, such a view was not shared by the British Antho- 
rities in Hongkong, who in a dispatch to the British Consul stated 
as follows : 

“It is doubtful whether a British authority can assume a criminal 
jurisdiction over foreigners, in which case the act of hoisting e national 
flag loses much of its importance.” 

The whole case of the flag serves as an index of the notions 
prevailing at that time, not only in the minds of Chinese local funo- 
tionaries with regard to the power of the British Consul, but also 
in the minds of the British Consuls themselves, establishing one of 
the first remarkable precedents for the extension of consular juris- 
diction in Shanghai. 

The British settlers did not long remain the only masters of the 
situation. By virtue of the Treaty of the 24th of September, 
1844, France obtained the same rights as Great Britain, but the 
French diplomats having before them the sad experience of their 
British colleagues and the exceptional knowledge of the country 
and ite rulers gained from the Jesuit Missionaries, displayed more 
foresight. Article 11 of the Treaty of September 24, 1844, states 
almost the same as the Treaty of Nanking between Great Britain 
and China, viz. : 

Dorénavant les francais et leurs familles sont autorisés as se trans- 
porter, s'établir et se livrer au commerce en toute securité, sans entrave 


ni restriction aucune, dans les ports et places de Canton, Emoui, Fou- 
Choo, Ningpo, et Chang-Hai, ete. etc. * 


But Article XXII of the same Treaty reads as follows :f 


Tout Francais qui, conformement aux stipulations de |’Article 11, 
arrivera dans |’un des cing ports, pourra, quelle que soit la durés de son 
séjour, y louer des maisons et des magasins pour déposer ses marchandi- 
ses, ou bien affermer des terrains et y b&tir lui-meme des maisons et des 
magasins. Les Francais pourront, de la meme maniére, établir des 
églises, des hopitaux, des hospices, des écoles et des cimetidres. Dans 
ce cas, l’autorité locale, apres s’étre concertée avec le Consul, designera 
les quartiers les plus convenables pour la résidence des francais et les 
endroite dans lesquels pourront avoir lieu les constructions précitéas. 

Le prix des loyers et des fermages sera librement débattu entre 
les parties intéréasé6as et régle autant que faire se pourra, conformement 
& la moyenne des prix locaux. 

Les Autorités chinoises empécheront leurs nationaux de surfaire 
ou d’éxiger des prix exorbitants, et le Consul, de son cotée, veillera 4 co 
que les Francais n’usent pas de violence ou de contrainte pour forcer le 
consentement des proprietaires. Il est bien entendue des terrains a 
affecter, aux Francais dans les cing ports ne seront point limités, et 
qu’ils seront déterminés d'dépres les besoins et les convenances des 
ayant-droit. (i des Chinois violaient ou detruisaient des églises ou des 
cimetiéres francais, les coupables seraient punis suivant toute la rigueur 
des lois du pays. 


Subsequent to the above Treaty, Mr. Montigny, first Consul 
for France at Shanghai, entered into an agreement with Taotai 
Ling on April 6, 1849, concerning the establishment and govern- 
ment of the French Concession, and again all the provisions of this 
agreement have been characterized by definiteness. Of course, 
the tendency of the British Consuls to claim jurisdiction over the 
territory of the Settlement was also upheld by their French col- 
leagues, who went even farther regarding this matter and without 


*Repeated in Clause VII of the Treaty of Tientsin, June 27, 1857. 
tIncluded in Clause X of the same Treaty. 
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hesitation proclaimed as a principle, that no Chinese or foreign 
official would be allowed to exercise his power within the boundaries 
of the French Concession. 

On the other hand, every step towards the extension of the 
competence of the French Consul created in its turn a precedent 
for his British colleague to claim a similar right under the provisions 
of Article VIII* of the supplementary Treaty of October 8, 1848, 
granting to British subjects the privileges of ‘“‘ the most favoured 
nation.” 

Such an indefinite state of affairs caused, as already has been 
stated, a number of dissensions amongst the residents of Shanghai, 
whose contingent grew more and more cosmopolitan. The incident 
with the United States flag finally was settled only in 1848, or 
about four years after the signing of the Treaty of Wanghai, July 
9, 1844, by virtue of which America obtained access to China. 

Article III of this Treaty reads : 

“The citizens of the U. 8. are permitted to frequent the five ports 
of Kwangchow, Amoy, Fuchow, Ningpo and Shanghai and to reside 
with their families, and to proceed at pleasure, with their vessels and 


merchandise, to or from any foreign port and from either of the said 
five ports to any other of them.” 


Article XVII of the same Treaty runs, further : 

‘Citizens of the U. 8S. residing and sojourning at any of the ports 
open to foreign commerce shall enjoy all proper accommodation in 
obtaining houses and places of business, or in hiring sites from the 
inhabitants on which to construct houses and places of business, and 
also hospitals, churches and cemeteries. The local authorities of the 
two governments shall select in concert the sites for the foregoing objects, 
having due regard to the feelings of the people in the location thereof, 
and the parties interested will fix the rent by mutual agreement, the 
proprietors on the one hand not demanding an exorbitant price, nor 
the merchants on the other hand unreasonably insisting on particular 
spots, but each conducting with justice and moderation, and any 
desecration of said cemeteries by subjects of China shall be severely 
punished according to law.” 

It is obvious that the rights acquired by the Americans were 
absolutely similar to those of Great Britain and France and in 1848, 
Bishop Boone, on behalf of the U. S., after lengthy disputes with the 
Taotai regarding the site, accepted a Concession for the establish- 
ment of an American Settlement. The situation of the allotted 
portion of land was less favourable than that of the old Settlements, 
and therefore even the Consul was compelled to establish his office 
in the British Settlement, and to agree to abide by the existing 
Land Regulations of 1845. But in 1849, the newly-appointed 
Consul, Mr. John A. Griswold, made a determined attempt to gain 
the same position for his countrymen as heretofore enjoyed by 
British and French, with regard to the solution of all kinds of land 
questions without the intervention in any manner of any foreign 
authority. In this he succeeded only partially, until his successor, 
Mr. E. Cunningham, in 1852, after extreme measures, including two 
ultimatums sent to the Taotai, compelled the latter to recognize 
that his contention, “‘ no land within said precincts can be settled 
except through and with the consent of the English Consul,” was 
“ entirely illegal and contrary to Treaty.” f 


* article LIV of Treaty of Tientsin, June 26, 1858. 
+G. Lanning-Couling’s History of Shanghai. 
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However, the dissensions between the first residents and 
between their officials never attained such importance as to cause 
serious apprehension. The principle of internationalism, or, it 
might be better to say, ‘‘ Westernism,” was strong enough to 
surmount all obstacles placed in the way of friendly cohabitation. 
Commercial competition, coupled with the efforts of the Chinese 
- officials to create discord, could not break down the healthy feeling 
of solidarity amongst the Europeans in face of a common inimical] 
power. The life of the European communities in Canton, where the 
cosmopolitan inhabitants of the notorious Factories willingly 
vested the defence of their divergent interests in the East India Co., 
left_ a deep trace in the relations of people who came to the shores 
of China. The continuous Taiping rebellion and the double-faced 
policy of the local Chinese authorities intensified only the feeling 
of mutual co-operation. It was evident that the Chinese Govern- 
ment was neither capable, nor willing, to render any protection to 
the residents of the Settlements provided by the Treaties, and that 
the European community had to count upon its own strength. 

The allocation of foreign naval forces for the protection and 
defence of the Settlements was fraught with many undesirable 
consequences, owing to the general political situation, and therefore 
only local organizations unifying all the heterogeneous elements of 
the foreign community at Shanghai could ensure the general safety. 

As a result of all these reasons, on July 5, 1854, Consuls Alcock, 
for Great Britain, Murphy, for U. 8S. of America and Edan, for 
France, formally announced a new code of Municipal Regulations, 
which were sanctioned by the Ministers at Peking. 

Contrary to the method of composition of the Land Regulations 
of 1845, the Chinese Imperial Government, through its local 
representatives, was not invited to participate in the projected 
reform, which was considered as an absolutely private affair of the 
foreign community and offered as a fait accompls. 

These regulations were placed before a public meeting on July 
11 at the British Consulate, held under the auspices of the three 
Consuls, the Committee of Roads and Jetties was dissolved and a 
Municipal Council for the three Settlements elected. Thus the 
separate Concessions were combined and placed under a homoge- 
neous municipal administration, binding upon all the foreigners 
alike. 

The views expressed at this meeting by the Consuls present 
disclosed that the system of consular guardianship, adopted first 
as a principle of governing the various Settlements, was far from 
being satisfactory in every respect, and particularly in regard to 
the legal status of the foreign communities. 

The critical situation of the country, with insurrection and 
civil strife close at the door of the Concessions, bringing in thousands 
of refugees, imperatively necessitated the determination of the 
rights of the foreign communities and the formation of a body 
capable of lending legal sanction to measures essential for its 
security and the taking of legal action against the violators of 
public peace and order. 

Thus, besides ordinary municipal functions, the Shanghai 
Municipality had to protect the lives and property of its citizens 
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from sources of disquiet and danger within and without the Settle- 
ment and to legalize and regulate the stern measures hitherto 
exercised by naval and civil authorities. It was necessary to 
create a police force and to introduce some primitive but indis- 
pensable rules for the observation of public health, which apparently 
was endangered by the influx of refugees. 

The newly introduced land regulations did not provide, as did 
the old ones, prohibition against the natives having domicile in 
the Settlement, although the right of their sojourn in the Concessions 
was very questionable, owing to the express provisions of the res- 
pective Treaties. 

In reply to the Consuls’ representations to that effect, the 
Teotai alluded to the original regulations of 1845, and stated that 
the influx of Chinese refugees in the Settlement was caused by the 
foreigners themselves, who built tenements for their accommodation, 
housed them, regardless of the risk incurred in harbouring people 
of doubtful character, and of the difficulties which might arise in 
the event of criminal offences being committed in the presence of the 
unregulated state of affairs. 

It may be seen from this reply that the problem of the legality 
of territorial jurisdiction over the natives, claimed, and in some 
respects exercised, by foreign Consuls, appeared at that time 
somewhat indefinite in the eyes of the Chinese local officials. At 
any rate, it was then not so decidedly denied by the Chinese states- 
men as at present, owing to the fact that nobody more than the 
Chinese local authorities themselves insisted upon the exclusion of 
the natives for fiscal purposes from the Settlements, placing them 
under the provision of Article XXIII of the Land Regulations of 
1845 and not expressly determining their immunity from the juris- 
diction of the authorities of the Foreign Settlements. The fiscal 
reasons were, of course, more convincing than any other considera- 
tion and after a short interchange of correspondence with the Con- 
suls the Taotai issued a proclamation prohibiting native residence 
in the Settlement without special permission of the respective 
Consuls. 

On the other hand, the consular authorities instructed the 
Municipal Council to take measures to dispose of the native tene- 
ments, pointing out that it was illegal and impolitic to depart 
from the original regulations regarding native residence in the 
Settlements. But the Council considered such steps beyond its 
control, contrary to the provisions of the newly enforced Regulations, 
and in some respects detrimental to the interests of the community 
which was deriving quite a considerable income from the housing 
of refugees. 

Thus the question of the removal of the undesirable native 
element was left entirely in the hands of the Consuls, who alone, 
according to the contention of the Council, had to observe the ap- 
plication of the provisions of the Treaties, if any. In these circum- 
stances the British Consul undertook the necessary arrangements 
for the removal of the tenements and, in co-operation with other 
Consuls and the Taotai, drew up regulations for the legalization of 
residence of those natives whose presence in the Settlement was 
connected with owning land or houses, or original occupation. In 
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his despatch of February 24, 1855, the Taotai submitted to the 
approval of the Consuls the projected regulations, which strictly 
corresponded with the views of the Consular body and forthwith 
were enforced. 

The contents of these regulations, issued again in the form of 
a Taotai’s proclamation, specified the terms upon which the natives 
desirous of acquiring land, of renting or erecting houses within the 
Settlements could obtain the necessary permission. Any native, 
before being admitted to the Settlement, had to secure a licence 
from the Consular and local authorities and enter into securities 
in his own name, if wealthy and of sufficient standing, or otherwise 
in the person of two well-known residents, for keeping the Land 
Regulations and contributing his share to any genera] assessment. 
Any native guilty of a breach of registration rules was subject to 
& penalty of fifty dollars for the first offence and cancellation of his 
licence in the case of a repetition thereof. 

In such a way the problem of the access of Chinese to the Settle- 
ment for the time being was solved, but at the same time there 
arose a new legal question as to how the natives, having been 
admitted to the Concession, should be regarded : whether as rightful 
members of the community or as persons admitted there only on 
sufferance. The first conception seemed to be the most appropriate, 
as the Chinese residents were taxed equally with the other rightful 
foreign members of the community, and as such should have had 
@ voice in the expenditure of collected revenues. In other words, 
they should have had the right to participate in the municipal 
government, and the foreign community, as a sensible agent, first 
was inclined to adopt such a point of view, putting an end to the 
artificial isolation of the foreigners laid down as a fundamental 
principle of China’s policy towards the outer world.* 

On the other hand, a proclamation of the Taotai and permission 
of the Consuls for the natives to reside within the Settlements could 
not bring any change in the legal status of the latter or create a 
precedent, which in course of time could obtain the force of usage, 
even in the case of the extension of the Settlements which also was 
foreseen by the respective Treaties, and therefore the natives ad- 
mitted to the Settlements, in spite of the exact provisions that land 
should he set apart, hardly could acquire equal rights with the 
foreigners. 

The status of absolute independence of the territory of the 
Settlements from every Chinese authority seemed to be so stable 
and well recognized at Shanghai that the Defence Committee elected 
during the days of danger (when not only the Tuipings, but even 
the Imperial army threatened to ruin every European enterprise), 


*As an example of the psychology prevailing at that time amongst the Shanghai 
business men with rezard to the admission of the Chinese into the Settlement, one 
may take a conversation between one of the most. influential residents and his Consul, 
quoted by C. A. Montalto de Jesus in his ‘‘ Historic Shanghai,’”? 1909 :—‘*No doubt 
your anticipations of future evil have a certain foundation, and, indeed, may be 
correct. enoughi—though something may be unged on the other side as to the ad- 
vantages of having the Chinese mingled with us, and departing from the old Canton 
system of isolation—but upon the whole, I agree with you. But in what way am 
I and my brother landholders and speculators concerned in this? You are Her 
Majesty's Consul, are bound to look to national and permanent interests-—thia [sg 
your business. But It is my busincss to make a fortune with the least possible loss 
of time, by letting my land to Chinese, and building for them at thirty or forty per 
cent. interest, if that is the best thing I can do with my money.” 
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and composed of leading members of the Shanghai community— 
Messrs. E. Cunningham, J. Whitall, J. Hogg, J. Priestley Tate, and 
E. Webb—put forth in 1862 a project for the declaration of Shang- 
hai as a free city, under the protectorate of the four great Powers in 
touch with China, but exercising its own government through ita 
own officers, to be elected under a system of suffrage that should 
give the controlling power to the owners of property, native and 
foreign irrespectively. Of course, such a bold project hardly could 
be realized, but still it is worth while to note that the contemporary 
citizens of Shanghai, composed of practical business men, far from 
being dreamers, did believe seriously in the possibility of complete 
political independence. This psychology is indicative of the 
actual state of affairs prevailing for eighteen years in Shanghai. 
Consul Medhurst, who as British Consul still played the first réle 
and to whom this plan was submitted, was, however, of quite a 
different opinion as to the system of governing the affairs of the 
Settlement. 

About a year before, in his despatch of June 26, 1861, to the 
British Minister at Peking, he recommended that at the head of 
the Municipal Council should be placed a member elected by the 
community, with a staff of foreign officials. All these functionaries 
had to be paid by the Chinese Government, which up to that time 
had neglected to contribute anything to the welfare of its subjects 
flocking into the Settlements, so that all restrictions to preserve 
the Jand set apart for the Europeans were cast to the winds. 

In such a way Mr. Medhurst sought first of all to solve the 
financial difficulties of the community, but, as often happens, the 
official world represented at Peking by the Ministers disclosed much 
deeper divergency of opinions to the men of practical life, whose 
single object was to fix the results of eighteen years’ creative work. 
Diplomatic Peking was displeased with the attitude of Shanghai 
business circles towards the Taipings. The constant sale of arms 
and munitions by them to the rebels caused much indignation 
amongst the diplomats and helped them to form an idea that 
Shanghai was populated by people whose activities always should 
be strictly controlled in order to avoid complications threatening 
to disturb the peaceful relations between the Treaty Powers and 
China. 

In his despatch* of September 8, 1862, to Consul Medhurst, 
Sir Fredrick Bruce, British Minister to the Chinese Imperial Govern- 
ment, pointed out that the Settlement stood on merely extrater- 
ritorialized Chinese soil, and that, through the acts of foreigners 
themselves, it was no longer a foreign establishment, but a Chinese 
city ; that the security and the comfort of the foreign community 
thus had been sacrificed, and land acquired, not for legitimate 
purposes, but for building native tenements, let at a high rate to 
natives attracted by foreign protection and by immunity from their 
own jurisdiction. As to the proposal for rendering Shanghai a 
free port with a mixed consular and municipal government under 
the joint protectorate of the Treaty Powers, it was his duty to 
repeat that the Chinese government never had formally abandoned 
its right over its own subjects, nor had the British Government 


*C. E. Mantalto de Jesus, Historic Shanghai, p. 211. 
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ever claimed or expressed any desire to exercise a protectorate over 
them ; and he did not understand what interest there could be in 
supporting a system unjustifiable in principle and fraught with 
embarrassments and responsibility in the future, and to which, 
moreover, the Chinese Government would never submit willingly. 
Therefore he most strongly impressed upon Consul Medhurst the 
importance of not lending himself to any such proposal, being 
convinced that the British Government would prefer rather to 
gee the limits of the Settlement reduced to exclude the Chinese as 
a most fertile source of misunderstanding ; and it was of the utmost 
importance that no step should be taken which could not be defended 
upon sound international principles. 

However, the interchange of correspondence between the 
British Consul and his Minister, expressing their personal views, 
hardly could have shaken in any way the rights of the cosmopolitan 
citizens of Shanghai acquired through the precedents of many 
years past. These precedente attained in many respects the force 
of usage, or an order under which practically the Settlement had 
grown up, and which gave the possibility to the same Consul Med- 
hurst to reply to the Taotai in the negative when approached for 
assistance to ascertain the number of Chinese residents amenable 
to Chinese taxation. 

‘But as regards those natives who reside within these limits,” 

stated Mr. Medhurst, ‘‘ I am not in a position to recognize such a right. . . 
of taxation, as it has been a matter of understanding for years past between 
the local authorities and this Consulate that the jurisdiction of the 
former over their own subjects living within these limits shall only be 
exercised through and with the consent of the British Consul, and with 
the large Chinese population now depending on our protection and 
sharing our interest, it would be inexpedient to allow any departure 
from this rule.’’* 

However, Sir Fredrick W. A. Bruce disagreed with this conten- 
tion, based obviously on the real situation dominating at that time 
in Shanghai, and in reply to the inquiry wrote to Mr. Medhurst 
as follows : 


‘In reply to your despatch of the 14th August last, requesting my 
advice as to the proposals made by the Taotai for the taxation of Chinese 
subjects within the limits of the so-called British Concession, I have 
to observe that there is nothing in the Treaties which warrants me in 
interfering in any way in such questions. The Taotai is entitled to 
levy taxes on persons residing in the Concession, which are paid by 
those in the City and suburbs, and I see no reason for objecting to it 
at a time when it is to our interest, as well as that of the Chinese, that 
the Government shall not be deprived of its resources. A heavy responsi- 
bility will rest on the Consul of any port should his action in such mat- 
ters lead to the disbanding or mutiny of the highly-paid force under 
foreign officers which the Chinese have embodied by our advice.” t¢ 


This view, although ostensibly setting forth the extraordinary 
situation to be dealt with owing to the continuous rebellion in 
China and her lack of funds to meet the exigency of the moment, was 
upheld by Earl Russel, who wrote to Sir Fredrick on April 8, 1863, 
stating that Her Majesty’s Government entirely concurred in his 
views and approved his instructions to the Consuls. 


*Consul Medhurst’s letter to the Taotal of July 16th, 1862. 
tParl. papers, China No. 3 (1864), p. 10, p.11. 
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“The lands situated within the limits of the British Settlement 
are without doubt Chinese territory, and it can not reasonably be held 
that the mere fact of a residence within those limits exempts Chinese 
subjects from fulfilling their natural obligations.” 

Even in this correspondence of responsible leaders of Britain’s 
policy, showing a tendency of strict adherence to the terms of the 
first Treaties, it is difficult to disclose any trace of a desire to re- 
nounce any right acquired in favour of the foreigners by virtue of 
precedent and established usage. The French Minister at Peking, 
meanwhile, decidedly refused to make any concession even in case 
of such emergency as the continuous insurrection in the country, 
and withdrew the French Settlement from the municipal system of 
1854 under the pretext that, though the respective Land Regulations 
were signed by the French Consul with the approval of his Minister 
at Peking, the French Government never had ratified them. 

The French Concession was turned into a separate municipa- 
lity under the Consul’s control and with exclusive territorial juris- 
diction. Of course, no Chinese taxation was allowed. 

Meanwhile, the Land Regulations of 1854 proved to be abso- 
lutely inadequate to meet the requirements of the moment, parti- 
cularly in the presence of the new masscs of. Chinese overflowing 
the Settlements, and the re-organization of the municipality became 
indispensable. 

On the motion of the United States Minister, Mr. Anson 
Burlingame, the Diplomatic Corps at Peking held a conference 
(1864) regarding a number of principles upon which the re-organiza- 
tion of the Settlements in Shanghai should be effected. The con- 
ference passed under the influence of views shared by Sir Fredrick, 
and expressed the desire to see the future Municipality at Shanghai 
reconstructed according to the following principles : 

1. That whatever territorial authority is established, it shall be 
derived directly from the Chinese Impcrial Government through for. 
eign Ministers. 

2. That such shall not extend beyond simple municipal matters, 
roads, polive, and taxes for municipal objects. 

3. That Chinese not actually in foreign employ shall be wholly 
under the control of Chinese officers, es much as in the Chinese city. 

4, That each Consul shall have the government and control of his 
own people, as now the municipal authorities simply arrest offenders 
against the public peace, hand them over, and prosecute them before 
their respective authorities, Chinese and others as the case may be. 

5. That there shall be a Chinese element in the municipal system 
to whom reference shall be made, and assent obtained to any measure 
affecting the Chinese residents. * 

This theoretical basis of the future municipal life of Shanghai 
did not coincide with the actual state of affairs and aroused 4 
counter-proposal on the part of the landrenters, who appointed a 
special committee to deal with the problem. On June 12, 1863, 
the counter-proposal was laid before Sir Fredrick. 

In brief, it suggested a new code of Land Regulations appli- 
cable to all foreign Settlements. The authors assented to the 
principles expressed at the Conference of Ministers at Peking 
regarding the provisions for territorial and consular jurisdiction, 


*Sir F. W. A. Bruce to foreign land-renters of Shanghal, August 6, 1863, Parl. 
Papers, China, No. 3, 1564, p. 146. 
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municipal procedure and the control of Chinese residents by their 
own authorities, but they deprecated : 

1. Chinese taxation within the Settlement, pointing out the neces- 
sity of restricting the action of local Chinese officials within the Settle- 
ment, inasmuch as the taxes there imposed, both in amount and variety, 
some being tantamount to an additional impost on foreign trade, were 
unwarrantable in face of the Treaty. 

2. The domination of Chinese in the Settlement, which would be a 
natural outcome if they should have unrestricted access to the Munici- 
pality, might easily ruin the municipal concern, owing to the systematic 
peculation of native officials, and their indifference to the maintenance 
of order and to sanitary and other local requirements tending to the 
progress and prosperity of the Settlement. 

3. As a safeguard to life and property the spirit rather than the 
exact wording of the Treaties should be adhered to when necessary, and 
when consonant with the dictates of reason and humanity. The land- 
renters would gladly relegate their heavy burden of responsibility to a 
reliable territorial government, if it existed, but, in its absence, they felt 
bound to seek on behalf of the community such governmental powers 
as might avert the calamities of anarchy and pestilence to the benefit 
of the territorial sovereign. 


This scheme did not receive any further advancement, but 
two years later (1866) the Land Regulations of 1854 were revised 
by the landrenters in concert with the Consuls, without previously 
reporting them to the Ministers at Peking. 

According to the new rules and bye-laws, sanctioned by the 
Ministers only in 1869 in a joint minute, which also recognized 
the new régime in the French concession, the Municipal Council 
was increased to nine members, vested with amplified powers and 
personally exempt from any claim arising out of their administration. 
The Municipal Council, as a whole body, was liable to the juris- 
diction of a Court of Consuls, established for this special purpose, 
the detailed rules of which were promulgated only thirteen years 
later, on July 10, 1882, when the municipal system at Shanghai 
again was subject to discussions, and the status of the Court of 
Consuls aroused much criticism.* 

The newly-introduced Land Regulations provided that on 
the requisition of twenty-five land-renters the Consuls might jointly 
or singly convene a public meeting and adopt measures which, if 
passed, should have the force of laws ; in this case absent Jand- 
renters should have the right to vote by proxy. 

The question of the admittance of the Chinese to participation 
in the Municipal Government was decided by the land-renters and 
the Consuls in the affirmative, in conformity with the principle 
expressed by the Diplomatic Body’s conference in 1864, but the 
Diplomatic Body now changed its attitude and under the leader- 
ship of Sir Rutherford Alcockt eliminated this clause. 

Thus, the new Land Regulations, in spite of all theories raised 
previously by British and American Ministers, were framed quite 
independently from the local Chinese authorities, as was the usage 
heretofore. Moreover, the Ministers sanctioning the regulations 
abstained from any reference to the Chinese Government, to which 
they were presented as a fait accompli and which was again in some 


*Roles of Procedure of the Court of Consuls, Shanghai, approved by the Consular 
Body only on July 10, 1882. 
tFormerly Consul at Shanghai. 
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way compelled to sanction the new status merely by taking cog- 
nizance of it. 

The main features of the newly-adopted Land Regulations were 
a more close consular control, which revived again the system of 
consular guardianship of 1845, and the clearly outspoken right of 
the land-renters to adopt measures independently from the Muni- 
cipal Council if agreed thereto by the Consuls. 

However, in spite of the imperfection of the past and present 
municipal systems, the American Settlement became amalgamated 
with the British in 1863. It was apparent that the existence of 
a separate American Concession was in every respect inconvenient. 
The interests of both communities coincided in the main, and in 
the presence of a common municipal and revenue system, there was 
nothing in the way of the growth of mutual sympathy and solidarity 
between the two nations in Shanghai. 

In 1881 the Land Regulations again were subject to a revision 
which was adopted and submitted to the approval of the Diplomatic 
Corps at Peking in 1883. The sanction was given only fifteen 
years later, in 1898, after the original project had been very con- 
siderably altered and in many respects moderated, particularly in 
the section giving the Municipal Council complete independence 
from the control of Ministers and Consuls, which, it should be 
acknowledged, much annoyed the community. 

According to this project, some of the regulations were relegated 
to bye-laws, which numbered no less than ninety-three, while the 
regulations were eighteen only; and bye-laws were to be made, 
altered, or repealed locally without reference to the Ministers at 
Peking. The municipal constituency was increased by lowering 
the franchise: the qualifications for councillors also underwent 
reductions and voting by proxy was allowed at all public meetings. 
The extended powers of the Council included the right of imposing 
new taxation and of compelling surrender of land for roads. The 
authority conferred upon the police was arbitrary in the matter of 
arrests, and unrestricted, even as to entry into private domicile 
without a warrant. In the event of a riot or a grave disturbance, 
the Council, having notified the Senior Consul at once, was at liberty 
to adopt such measures as it might deem necessary for public safety. 
A Volunteer Corps was to be organized under the command of the 
Council’s Chairman ; and in case of serious danger to the Settlement 
the Council was empowered to place all residents under such laws 
as circumstances might require, subject to the consent of the Consuls 
or a majority among them. 

Of course, such a constitution of the Shanghai municipality 
approached the project of a free city which had once been rejected 
by the Diplomatic Body as chimerical. 

The Council’s status was restricted to that of a merely executive 
body. Each measure adopted by the land-renters’ mectings was 
subject to the approval of the Consular Body and Diplomatic 
Corps at Peking. The authority of the police underwent consider- 
able modifications : the clause relative to arrest in private domicile 
without warrant was struck out and the number of bye-laws reduced 
to forty-two, etc., etc. However, this time the constitution of 
Shanghai received its last touch, forming a more or less harmonious, 
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and, at any rate, workable municipal system. It was decided for 
the first time to obtain the full co-operation and approval of the 
Imperial Chinese Government so gg to make it more binding for 
the native residents and nations j@onging to the so-called “ Un- 
represented Powers,” and subjects*and citizens of minor states who 
had come in abundance to Shanghai, attracted by the rich oppor- 
tunities which this place offered for trade. 

The principies brought forward in 1864 by Sir Fredrick Bruce 
and Mr. Anson Burlingame partly attained their realization. 
Clause XXVIII reads as follows : 

“* Hereafter should any corrections be requisite in these Regulations, 
or should it be necessary to determine on further rules, or should doubts 
arise as to the construction thereof, or powers conferred thereby, the 
same must be consulted upon and settled by the Foreign Consuls and 
local Chinese authorities, subject to confirmation by foreign represent- 
atives and the Supreme Chinese Government at Peking.” 

This unusual appeal to the competence of the Viceroy at 
Nanking who, according to the Treaties, had full authority of local 
representation of the Imperial Government for the approval of 
the new code of regulations, was met by him with no particular 
interest. He expressed himself through the Taotai as unconcerned 
in municipal affairs, which might well be arranged satisfactorily 
between the Council and the Consular Body. 

The growth of Shanghai after the Taiping rebellion surpassed 
any bold expectations, and though Anglo-Saxon culture and customs 
predominated, the population of the amalgamated Settlements 
became cosmopolitan, and, therefore, the subjection of the muni- 
cipality to the control not only of the two Consuls, British and 
United States, but to the whole Consular Body, though arousing 
some displeasure on the part of the old and influential residents, 
still was a true expression of the international character of the 
place. 

The authority of the Shanghai Municipal Council, as well as 
that of the Land Regulations, before attaining general recognition 
in 1898 of all Powers having Treaties with China, underwent several 


legal tests. Even the legal authorities at Hongkong, to whom the tio: 


matter was referred, expressed some doubts concerning the legality 
of the form in which the first Land Regulations appeared and the 
right of the diplomatic representatives to make them binding. 

But in 1865 the newly established British Supreme Court at 
Shanghai upheld (in the case of the Will’s) the authority of the 
Municipal Council. Sir Edmund Hornby, concluding his judgment, 
said as follows: 


“* Looking therefore at the fact that Her Majesty has the power 
conferred upon her by Act of Parliament to provide ‘for the peace, 
good order and government of her subjects in China,’ that by her Order 
in Council she has given power and authority to her Chief Superinten- 
dent of Trade in China * to make such provision as he thinks fit and 
necessary to attain tho object in view, and that the phrases or words 
used by Her Majesty in her Order in Council are those which have 
customarily been used in the Charters granted to Colonies, which have 
been held sufficient to sanction the making of laws, the collection of 
revenues and the performance of almost every act of government ; 
looking also to the fact that the rules framed and sanctioned by the 


*At the same time H.B.M.’s Minister Plenipotentiary to China. 
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Superintendent of Trade provide for the calling of a meeting of land- 
renters for the purpose of declaring an assessment on land, and levying 
wharfage and other dues, and of suing defaulters in the Consular Courts, 
I cannot do otherwise than hdd, that this action is rightly and properly 
brought, and that a verdict wit be entered for the Plaintifis for the 
full amount claimed. I have no doubt in my own mind of the wisdom 
which induced the employment of words of such large significance as 
those used in the Order in Council. Her Majesty’s advisers, in all 
probability, contemplated the increasing growth of this vast emporium 
of trade, and at once made provision, and elastic provision, for the 
exercise of an authority which, whenever the circumstances demanded, 
could be easily brought into action. 

I have equally little doubt that Her Majesty’s Superintendent of 
Trade has properly and wisely exercised the power conferred upon him. 
He has not sought to create of his own will and pleasure sources of 
revenue, or put himself in the position of a tax-maker or tax-gatherer, 
but he has fully entered into the spirit of our home legislation. He has 
left the task of providing the ways and means and the application of 
them to those most nearly concerned and interested. If times and the 
progress of events should now suggest alterations in the working of 
that system, the principle will remain untouchod, a greater develop- 
ment being all that is required. The authority, as it should, will still 
emanate from the representatives of the Crown, and so long as the 
Committee of Land-renters, or the Municipal Council, or by whatever 
name they may be called, limit as they have hitherto done their action 
within the sphere of the powers conferred upon them, they have in my 
opinion a legal status, and are a legally constituted body possessing 
the chief and material, if not all, the requisites of self-government.”’* 


But in spite of this authoritative opinion emanating from 
such a competent jurist as Sir Edmund Hornby, some of the Shang- 
hai residents still contested the right of the Municipal Council 
to levy taxes, though Vicomte Brenier de Montmorand in the 
French Consular Court gave judgment in favour of the Municipal 
Council, upholding the views of Sir Edmund and making binding 
the bye-laws of the Council of the Anglo-American Settlement 
upon the French subjects and protégés. He enlightened the 
problem from another point of view and arrived at the same con- 
clusion as his British colleague. 

The following is a translation of the judgment given by the 
French Consul-General in the case of the English Municipal Council 
versus Messrs. Fierz & Bachmann :— 

“Inasmuch as the Rules, commonly called the Land Regulations, 
were signed by Mr. Edan, then French Consul at Shanghai, those re- 


gulations are binding on all French subjects or others who claim French 
protection, but who live in the English Concession. Further the said 


*In 1881 again sme doubts arose as to the validity of the Land Regulations in 
connection with a civil action in H. B. M. Supreme Court for China and Japan. 

The legal advisers of the Council expressed the view that the existing Land 
Regulations could not be proved in a Court of Law. 

In these circumstances the Council had no option but to allow judgment to go 
by default, as a decision by H. B. M. Supreme Court that the Land Regulations were 
invalid would make It. impossible to collect the revenue and would bring the whole 
syatem of local government to the ground— 

‘ii The points upon which the validity of the Land Regulations were alicged to 

were: 
1. That they had not been “ made * by H. M.’s Minister as required by 

the 85th section of the Order in Council, 1865. 

- That.“ urgency “ was not declared in the Reculations or the preamble 
thereto, and that no proper approval of the Regulations by one of H. M.’s Princl- 
pal Seerctaries of State had ever been given. 

3. That the Regulations, or some of them, would probably be held to be 
ultra vires of the powers intended to be vested in H.M.’s Minister in China by 

the S5th section of the Order in Council, 1865. 

Upon receiving this intimation, Sir Thomas Wade, then H. B. M.'s Mintster at 
Peking, communicated it to Earl Granville and obtained a retro-active contirmation 
of the Land Regulations in question by an Order in Council of October 25th, 1881. 
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Land Regulations give to the land-renters when regularly called together 

by the Consul the right to levy taxes on land and houses, as well as 

the right to impose wharfage dues on all merchandise landed within 

the said concession. Moreover, the meetings of November 30th, 1863, 

and of the 15th and 25th of April, 1865, were duly attended by a number 

sufficient to render their resolutions binding. It is also to be taken into 
consideration that Messrs. Fierz and Bachmann voluntarily rented 
house No. 5 in the Honan Road, situated in the English Settlement, and 
that, by this, they tacitly consented to pay the taxes assessed upon it 
in default of any specific agreement to the contrary between them and 
the owner of the said house. Moreover, the land-renters had the right 
at their meetings of the 30th November, 1863, and of the 15th and 25th 
of April, 1865, to decide the rate of tax which the house No. 5 in the 

Honan Road should pay, and that rate not being subjected to any form 

whatever, the land-renters had the right to include it in the House Tax, 

seeing that it is the house No. 5 Honan Road which is taxed and not 

Messrs. Fierz and Bachmann, and in consequence the latter ought either 

to pay the tax or quit the house. 

“ Considering further that all resolutions passed at the land-renters’ 
meetings were with a view to the general interest of the community, 
and that the inhabitants of the houses situated in the English Settle- 
ment have had the advantage of the various improvements in Municipal 
Administration : 

“Considering that it is to the public interest that a Municipal 
Government be not interrupted in the performance of its functions 
by points of form, or matters which it has not been its province to 
arrange and which do not come within its province : 

“Considering that although it might be desirable that the tenants 
should be called upon to vote and pass the estimates, this is a question 
which does not concern the Court :— 

“‘For these reasons, the Court orders Messrs. Fierz and Bachmann 
to pay to the English Municipal Council the sum of Tis. 169.75, for 
house tax on house No. 5 Honan Road, with, however, the right to 
take action against the owner of the said house should the lease with 
Messrs. Fierz and Bachmann which they have refused to show to the 
Court contain no stipulation to the contrary, or against the land-renters 
who voted the house tax, in the event of their having exceeded their 
power in placing a tax upon the house occupied by Messrs. Fierz and 
Bachmann. With regard to the Wharfage Dues, while admitting that it 
would be desirable that the land-renters should not alone vote taxes 
on goods landed and shipped at the wharves in the English Settlement, 
it would be on the other hand absurd to imagine that they alone should 
have to bear the expense of keeping up the jetties which are used by all 
those who land or ship goods. Considering further that this duty is 
optional, inasmuch as it need not be paid if goods are not exported 
or imported, and that if for purposes of trade Messrs. Fierz & Bachmann 
have thought it desirable to use the jetties, the dues of which they 
complain, although they have lately been doubled, are relatively at a 
minimum when the facilities for shipping and landing are taken into 
consideration. For these reasons coupled with those which precede, 
the Court orders Messrs. Fierz & Bachmann to pay the English Municipal 
Council within twenty-four hours after the notification of the present 
judgment the sum of Tis. 96, the amount of Whariage Dues claimed 
by the Municipal Council according to the debit notes accompanying 
ita letter of November 29th last, without having recourse to legal pro- 
ceedings against any one.” 

It is quite natural, that in the presence of doubts as to whether 
the status of the Shanghai Municipal Council is legal or not on the 
part of Americans and French, whose Ministers approved the 
Regulations, the subjects of Powers which were not participants in 
the composing of the Regulations, like Prussia, declined to pay 
taxes. The Consul-General for Prussia declared that he could not 
recognize the right of the Council to levy taxes upon the subjects of 


H. M. the King of Prussia. A resolution was passed in 1868 by a 
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land-renters’ meeting to debar the defaulting firms and individuals 
from police and other municipal protection, a measure which had 
more moral significance than real consequences for the Prussian 
merchants, until the whole question was solved by the North 
German Confederation approving in 1869 the regulations for the 
Anglo-American Settlement. 

From the American standpoint it appeared also doubtful 
whether the Municipal Council was a legally instituted body en- 
joying the rights of taxation over the American population in the 
Settlements. 

However, in the case of the Municipal Council vs. W. N. Fogg, 
U. S. Consul-General Seward, after a minute scrutiny as to the 
nature of the authority of the Municipal Council, came to the 
following conclusion : 


“The code of Regulations thus framed and promulgated * was 
enlarged and extended in 1854. It was declared in a notice by the 
Consuls for Great Britain, the United States and France that these 
amended Regulations had received the approval of their respective 
Ministers, and of his Excellency Woo, the chief local authority represent- 
ing the Chinese Government at Shanghai. 

“* Another code of Regulations was prepared at Shanghaiin 1866 by 
the community in public meetings assembled, with the advice of the Con- 
sular Body, and the Judge of the British Supreme Court, and proclaimed 
in 1869 by the Ministers of Great Britain, Germany, France, Russia 
and the United States. They have more lately received the approval of 
the representatives of the Chinese Government, and of the foreign 
officials concerned. The acts thus performed by the Chinese officials 
have remained unquestioned by the Chinese Government for a very 
long period, and being within the immediate view of the Government 
may be held to have been accepted by it. 

“The acts thus performed by the representatives of the United 
States and approved by the Government by its Secretary of State, may 
be remarked upon as follows : 

‘*The Ministers and Consuls for the time being of the United States 
in China are authorized by an Act of Congress to make Decrees and 
Regulations for certain purposes. I long since pointed out the limited 
scope of this authority, and my view was approved by the Government. 
Without entering upon the argument that was involved, I may say 
simply that it can not be held to cover the case now in question. It 
is, moreover, true that the procedure taken by the United States officials 
in this case has not conformed to the Act, and the Regulations would 
fall if based upon supposed procedure of the kind. 

““It may, however, be held that the Regulations would be regarded 
as the issue of the Chinese authorities, and that our action indicates 
only our approval of them. 

‘“Instances of analogous action may be found in the Harbour and 
Pilotage Regulations. ‘These were published by the territorial autho- 
rities. Our approval was first procured, and is taken to mean that 
we admit the right of the Government to make the given Regulations, 
and will support them as Regulations, which are, and of right ought 
to be, of binding effect. 

‘* We come now to a logical position. What is there in the Treaties 
which may be construed to mean that China has yielded jurisdiction 
over her territory ? What are all Municipal Regulations but an as- 
sumption of a certain jurisdiction of the sort ? If we hold such juris- 
diction, we do it, then, by delegation from China, which delegation 
is outside of Treaty stipulations, although it may be held to be a normal 
result from them. 

‘* It will be at once said that we are treading upon delicate ground, 
for, if we hold our municipal functions by delegation from China, she 


*Proclamation of Taotal Kung Moo-kew of 1845. 
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may at any time withdraw ner consent to our exercise of them, and 
the whole municipal system falls. 

“To this I answer that, while foreign Courts can enforce the Re- 
gulations as the right and proper issue of the territorial sovereignty which 
the foreign governments have approved as such, foreign officials may in 
their political capacity defend the Regulations and claim that they 
shall be held intact, as being part of an agreement or contract entered 
into between the sovoreignties involved. They have been solemnly 
framed and promulgated. Properties have been bought and moneys 
have been invested under them. The comfort, convenience, health and 
good order of a vast population are at stake. Under these circumstances, 
many cogent considerations can be adduced in defence of the Regula- 
tions and against the right of the Chinese to abrogate or change them 
without our consent. 

‘* We are, moreover, so situated in virtue of the extraterritorializing 
provisions of the Treaties, that it would not be easy to enforce any 
Regulations without our consent, and we aro thus able to exert a certain 
cra upon the authorities to uphold such Regulations as we deem 
right. 

“The authorities have uniformly shown a disposition to give us all 
reasonable support and aid in Municipal matters and, if we act reason- 
ably, may be expected to continue to do so. The situation then is not 
one which needs excite apprehension. 

“It will not be overlooked that the systems of municipal control 
existing at Shanghai and other places in China are not uniform. Tho 
Chinese have united with us here in framing and proclaiming Regula- 
tions. At other ports they have leased lands outright, and in this and 
other ways agreed to leave municipal matters to the sole control of the 
foreign authorities and residents. But the fact that municipal powers 
have been delegated elsewhere in some other way than has been done 
here is not material, so long as we recognize the principle thet such 
powers are to be considered as coming to us by delegation outside of 
the Treaties, and take due notice of the terms of the given delegation. 

‘“* It was remarked in the course of the hearing of this case that the 
Land Regulations of 1869 have not received the formal sanction of the 
native authorities. 

“‘ Upon this point I have to say that those Regulations are essentially 
the same as the code of 1854. Moreover, they were communicated to 
the local authorities in 1869, and have never been objected to by them. 
They have, on the contrary, never been consistently sustained and 
enforced. I see no reason, therefore, why the same legal effect should 
not attach to them as to those of earlier date.” * 


Of course the above contention, though favourable to the 
plaintiff Council, hardly could give any particular authority to 
the Municipality of the Anglo-American Settlement in respect 
to making its ordinances binding upon the Americans, and therefore 
it was quite natural that in 1881 the American Consular Court had 
to confirm its previous decision. This time the decision was based 
upon the grounds that the Regulations in question were approved 
by the American Minister and that ‘“‘ therefore they had the force 
of law upon Americans, and that by his voluntarily establishing his 
residence within the Settlement, and thereby taking advantage of 
its good order and government, the defendant had also made him- 
self liable to pay his share of the municipal taxes.”"t 

However, the question of the authority of the American Consul- 
General at Shanghai to enforce the ordinances of the municipality 
against citizens of the United States was also taken under doubts. 
Mr. Bayard, Secretary of State, in his instruction to Mr. Denby, Min- 
ister to China, said that the status of the United States did not pro- 


Municipal Council’s Annual Report for 1875. 
tOpinion of Consul-General O. N. Denby For. Rel. 1882. 
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vide for the enforcement of such ordinances and the power conferred 
by them upon the Minister to “supply defects and deficiencies.” 
As to the furnishing of appropriate remedies ‘‘ by decrees and re- 
gulations,”’ this meant “the power to regulate the course of pro- 
cedure and the forms of judicial remedies rather than the imposition 
of penalties for their commission.” He, however, was able to sustain 
the authority of the Consul-General to enforce the ordinances of 
the municipality upon the American citizens residing therein by 
the following course of reasoning : 


“The municipality of Shanghai is understood to have been organized 
by the voluntary action of the foreign residents of certain nationalities, 
or such of those residents as were owners or renters of land, for the 
purpose of exercising such local powers for the preservation of the order 
and morals of the community as are usually enjoyed by municipal bodies. 
In the United States, where government is reduced to a legal system, 
these powers of local police rest on charters granted by the supreme 
legislative authority of the State; but it is not difficult to conceive of 
such a case in which a community outside of any general system of 
law might organize a government and adopt rules and regulations 
which would be recognized as valid on the ground of the right of self- 

reservation, which is inherent in people everywhere. 

“Tn this light may be regarded the municipal ordinance of Shanghai. 
The Foreign Settlement not being subject to the laws of China, and the 
legal system of the respective foreign Powers represented there being 
not only of dis-similar interest, but insufficient to meet the local needs, 
it became necessary for the local residents interested in the preservation 
of peace and order to supply the deficiency. 

“American citizens residing in Shanghai enjoy, in common with 
other persons composing the Foreign Settlement all the rights, privileges, 
and protection which the municipal government affords, and as they 
go there voluntarily, and presumptively for the advancement of their 
personal interests, they may reasonably be held to observe such police 
regulations as are not inconsistent with their rights under the laws 
of the United States. It is true that this reasoning is not conclusive 
as to the strict legal authority of the Consul-General of the United 
States ; it affords a basis upon which his enforcement of the municipal 
regulations may be justified. 

“It is important to observe that the jurisdiction of Consuls of the 
United States in China is very extensive, including not only the ad- 
ministration of the laws of the United States, and the law of equity and 
edmiralty, but also of the common law. The Consular Courts have, 
therefore, what the Courts of the United States have, and which can be 
ascertained only by the application of the general principles of the 
common law to special cases and conditions. In respect to matters of 
local police, a fair measure and definition of the law may be found in 
the regulations adopted by the municipality in aid of and supplementary 
to the general judicial systems of the foreign Powers. Such @ process, 
while maintaining the peace and order of the community, tends to con- 
solidate the local administration of law.”-—Mr. Bayard to Mr. Denby, 
March 7, 1887, Appendix to 3 Wharton’s Digest of International Law, 
852, Sec. 67. 
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CHAPTER II.—1898-1923 


The decidedly international character of the amalgamated Abolition of 
Anglo-American Settlement and the Land Regulations of 1898, Jurisdiction tn 
which once more underlined the principle of equality of all nations Delle 
with regard to their sojourn and obtaining land in the former British 
and American Settlements, necessarily affected the position of the 
French Concession, which formed an absolutely separate body 
under the jurisdiction of the French Consul. 

Of course, such an exceptional attitude in respect to Great 
Britain and America, contrary to the policy of mutual assistance, 
aroused much criticism and dispute on the part of the latter, parti- 
cularly in respect to the registration of real property. 

The French Consular authorities, as stated, strictly followed 
the tactics of the earlier British Consuls, basing their action on 
the right of “the most favoured nation clause.” They succeeded 
in obtaining a proclamation from the Military Intendant of Soochow, 
Sungkiang and Taitsing, similar to the proclamation of Taotai 
Kung Moo Kew of 1845, to the effect that :—‘‘ No other nations 
could locate themselves within the tract of land set apart for the 
residence of French subjects without coming to an understanding 
with the French Consul.” 

In fact, the real estates owned by foreigners of non-French 
nationality were obtained prior to the enforcement of such a strict 
policy of territorial jurisdiction, under title deeds issued by the 
Taotai and registered with the respective Consulates, without any 
reference to the authority of the French Consul. 

Since then the matter had seemed to be in abeyance, but in 
1898, just before the promulgation of the Land Regulations for 
the Foreign Settlement of Shanghai, the French Consul, inspecting 
the deeds of Mr. Hanbury, a noted British subject, declared them 
to be irregular, on the ground that they were not registered in his 
Consulate in accordance with the principle of locus regit actum. 

A protest lodged to that effect with the British Legation at 
Peking was upheld by H.M.’s Minister and led to Great Britain 
vigorously opposing the request of France for the extension of the 
French Concession. Great Britain exercised all her energy to 
impress upon China not to give in and warned her that compliance 
with the French demand would be “a violation of the rights of 
this country (Great Britain).” 

Moreover, in order to afford ‘‘ moral support to the Viceroy 
in resisting the French demands” the British Government, on 
December 27, 1898, sent a third man-of-war to Nanking. 

Ultimately, after short negotiations carried on in a most 
amicable way, the dispute was settled to the satisfaction of both 
parties, and the French Minister at Peking forwarded to the French 
Consul-General in Shanghai instructions which complied in no 
better manner with the international character of the Foreign 
Settlements, viz. :— 


1. All deeds in respect to British property shall be registered 
with the British Consulate. 
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2. All Municipal Regulations to be promulgated in the French 
Concession shall be submitted for the approval of the British Minister 
at Peking before they can be enforced on British subjects. 

3. All titles relating to British property, which are declared to 
be in order by the British Consulate, shall be considered as being in 
order by the French authorities. 

epee or ibe Of course, the process of the growth of the international idea 
Foreign Settle- amongst the residents of the Foreign Settlements in Shanghai, 
ments and Port. beginning from the first efforts to combine the three Settlements 
under a single Municipal system, in 1854, and ending with the above 
described controversies between Great Britain and France, defined 
in some respects the policy of the foreign communities towards 
China, which can be determined as a policy of strict neutrality. 

Analysing the events preceding the inauguration of the Muni- 
cipal Council, one might come to the conclusion that the creation 
of the latter even was fostered by the tendency to preserve the 
neutrality at any cost, as the best method of self-defence in the 
circumstances. 

All the complications with the Imperial Authorities and Army 
during the occupation of the City of Shanghai by the Taipings and 
their predecessors, the Triads and Little Swords, 1853-1855, were 
due in great proportion to the constant supply of arms, ammuni- 
tion and food which the latter received either directly from foreign 
merchants or through other channels, but almost exclusively from 
the Settlement, in spite of declarations of neutrality on the part 
of the Consuls and the community in general. 

It was obvious that, in order to put an end to the constant 
collisions with the Imperial Army, as well as with the rebels, the 
city should have been cut from all supplies coming from the Settle- 
ment. This apparently was beyond the power of a single Consul 
for Great Britain, who, according to the old regulations of 1845, 
was responsible for the government of the Settlement. 

The necessity of keeping an actual neutrality was so grave that 
the Admirals in command of the British and U.S. Navies expressed 
themselves even opposed to any active part in the defence of the 
Settlements, on the ground that raising arms against the subjects 
of a foreign land could be taken as an act of war, which they were 
not authorized to declare. 

“Neither Great Britain, nor the United States, nor France, 
had undertaken by Treaty to protect their subjects ashoré in 
Chinese territory, nor could they, by Treaty, legally do so without 
the assent of the Chinese Government,” said Mr. Alcock, British 
Consul, at the public meeting which formally inaugurated the 
Municipality on July 11th, 1854. ‘“ As a matter of self-preserva- 
tion, however, the Municipal Council could do these things and 
the community hardly possessed sufficient power to carry them 
out, otherwise than by preserving strict neutrality, which gave 
it every moral right to call in anybody and everybody to help it.” 

In the same year there was erected a wall isolating the city 
from the Settlement, which this time was vigorously guarded by 
the combined forces of France, the U.S., Britain, and Volunteers. 
The Admirals in command of the fleets responded to the call of the 
Municipal Council and sent detachments to protect the neutrality 
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of the Settlements, as was foreseen by the initiators of the reform. 

The cutting off of all supplies to the rebels was completed 
and the results were not long delayed. On February 7th, 1855, 
the city was evacuated by the rebel forces and internecine war 
in close proximity to the Settlements came to an end. 

If the neutrality of the Settlements was not guarded, an out- 
break of civil war in China, an event of no particular rarity, easily 
could bring consternation and ruin to the foreign community. 
The same also can be said in reference to an outbreak of war between 
China and every other nation largely represented at Shanghai, so 
that preservation of the neutrality of Shanghai was a matter of 
first importance. 

In the Franco-China war at Tonquin, 1884-1885, the war 
with Japan in 1894-1895,* the war of 1904-1905 between Russia 
and Japan, the Chinese Revolution of 1911-1912 and the Great 
War of 1914-1918, the Shanghai Settlement and port remained 
neutral. 

Moreover, the Municipal Council insisted, through the res- 
pective diplomatic channels, that Chinese troops should not be 
allowed to enter the Settlement, so that, since the battle of Muddy 
Flat, in 1853, when the Imperial Chinese soldiers crossed the bound- 
aries of the Settlement, no Chinese soldier carrying arms has made 
his appearance in the Settlement without obtaining special per- 
mission and for a proper purpose. In 1900, even the military 
escort of Li Hung Chang was not permitted to pass through the 
Settlement.f 

Furthermore, the Municipal Council, in order to prevent any 
attempt on the part of the Chinese authorities to obtain for the 
Chinese troops the right to enter the Settlement under any pretext, 
insisted upon the acceptance of certain procedure determining the 
appearance of Chinese troops in the Settlement. 

This procedure provided that armed individuals and parties 
of Chinese troops must, on each and every occasion before entering 
the Settlement, obtain and produce a permit issued and signed 
to that effect by the Senior Consul. This was strictly observed.t 
In the event of minor Chinese authorities violating the said 
stipulations, due apology was made by the responsible Chinese 
Officials to the Municipal Council, which, however, on any occasion 
addressed a formal protest to the Senior Consul, thus laying stress 
on the immunity of the territory under European settlement. 

In 1908, in reply to the request made by the Taotai to permit 
native police officers on duty to pass through the Settlement to 
and from the native city, in uniform and under arms, the Muni- 
cipal Council found it necessary to point out in a communication 
to the Cousular Body, dated February 26, that, in the Council’s 


*Tho Japanese Government, on tho representation of the British Foreign Office, 
gave an undertaking in writing that, in the event of war, no hostile operations would 
be undertaken against Shanghai and its approaches.—Japanese Consul-General to 
the Senior Consul, July 25th, 1894. 

tin 1924 and 1925, during the Cheklang-Kiangsu war, all Chinese troops crossing 
the Scttlement boundaries at once were disarmed and deported from the Settlement 


y sea. 
tMunicipal Council to the Consular Body, August 12, 1899, Senior Consul to 
the Municipal Council, September 4th, 1899, and Viceroy Liu Kung-yi to the Senior 
Consul, September 15th, 1899. Municipal Council to the Consular Body, February 
27th, 1909. Senior Consul to the Municipal Council, May 12th, 1909. Shanghai 
Taotai Ts’ai Nai-huang to the Senior Consul, April 27th, 1909. 
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opinion, it would be injudicious to grant any such special privilege, 
and that the existing system of issuing a special permit, on each 
application, for armed natives to pass through the Settlement 
had been found to afford a useful safeguard. Those views have 
been upheld by the Consular Body. 


It is interesting to cite in this connection an application of 
the Taotai, dated March 13, 1908, and addressed to the Consular 
Body, to give an idea of the form in which the Chinese authorities 
applied for permission for their troops to cross the Settlement 
boundaries :— 

“The Taotai has hereby to state that he is in receipt of a telegram 
from Jui, Provincial Treasurer, Director-General of Piracy Prevention 
in the Provinces of Chekiang and Kiangsu, to the effect that, by the 
Viceroy’s telegraphic instructions, an armed battalion of Nanking 
infantry, under the command of Chang Ko Liang, stationed in the 
neighbourhoods of Kaoyu and Paoying, will entrain on the morning of 
March 15 to Shanghai for Sungkiang, and that, since it is to be expected 
that they will pass through the Settlement, it should be directed that 
notice be given beforehand. : 

“The Taotai has, therefore, the honour to inform the Senior Consul 
of this, and requests him to give directions to the Polico that, if at 
the time in question these troops in fact cross the Settlement boundary, 
general instructions be issued to permit them to pass without the least 
obstruction.” 


The Senior Consul, after having received such a request, noti- 
fied the Chairman of the Municipal Council that he had issued a 
permit, and asked the Municipal Council to inform the Municipal 
Police and to take necessary measures to insure a free passage for 
the troops, which usually took place either in the early morning 
or at night. 


However, in October, 1908, an event without precedent was 
an application for a permit for a number of native police to act 
as escort to H. E. Tong Shao Yi, which was granted by the Con- 
sular Body as an exception to the usual rule. The Council’s dis- 
approval of this request was not formally expressed, but it was 
understood by the Consular Body that in future guards of honour 
of this description should in no circumstances consist of native 
police from beyond the Settlement, but should comprise Chinese 
soldiers, with rifles if desired, but without ammunition, who would 
be allowed to enter the Settlement in the usual manner. Such. 
police arrangements as were required when a high Chinese official 
entered the Settlement limits adequately could be performed by 
the Municipal Police, provided that the function of the native 
escort was purely honorary, and its constituent units were not 
charged with any executive duty whatsoever. 


This policy of avoiding at any cost the appearance of Chinese 
armed troops in the Settlement, in order to ensure complete neut- 
rality of the Settlement in any event, resulted naturally in declining 
every offer of the Chinese Government during 1914-1918 to secure 
the safety of the Settlement with the assistance of Chinese troops. 
The Municipal Council exercised all necessary precautionary mea- 
sures by employing either the Municipal Police Force or the Shang- 
hai Volunteer Corps, which has formed the military force of the 
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Settlement for the purpose of the immediate self-defence of the 
foreign community since the events of 1853.* 

No step taken by the Chinese Government in 1917 in con- 
nection with the registration, repatriation and sequestration of 
property of enemy subjects could have taken effect before the 
Municipal Council expressed its special assent to each measure. 
On every occasion the Council underlined the complete independence 
of the Foreign Settlement from the Chinese Government, as well 
as its neutrality. This attitude did not arouse any protest on the 
part of the local Chinese authorities entrusted by virtue of the 
respective Treaties to guard the interests of the State. (Letters of 
the Municipal Council to the Senior Consul, February 12 and 19, 
1919; Municipal Notifications Nos. 2571, 2579, 2659 ; Letter of 
Tsai Ting Kan, Co-Director of the Enemy Subjects Repatriation 
Bureau, to the Captain-Superintendent of Police, April 3rd, 1919). 

The right to preserve complete neutrality of the Foreign Settle- 
ment of Shanghai never has been seriously disputed in the whole 
course of its history by any power, including even China, though 
the latter sometimes was deeply affected by this status. However, 
in 1918, the Chinese Government handed to the Peace Conference 
at Versailles a Memorandum in which it complained regarding the 
restrictions in connection with the passage of Government troops 
through the Settlement and the shelter afforded to political offenders. 
But on the other hand, the same Central Government at Peking, 
which lodged the protest with the Conference, recognized the status 
of neutrality of the Foreign Settlement and in some way sanctioned 
it by selecting it as neutral quarters for the so-called Internal Peace 
Conference in the following year. This conference took place in 
March and April, 1919, between the two main political factions of 
China, the Northern, represented by the Peking Government, and 
the Southern, headed by Dr. Sun Yat-sen at Canton. 

Such a conference could not have taken place in the Settlement 
without preliminary assent on the part of the Municipal Council, 
which was readily given on February 18th, 1919, in a special com- 
munication to that effect addressed to Mr. D. Siffert, Consul- 
General for Belgium and Senior Consul. The delegates attending 
the conference were afforded every protection in the power of the 
foreign community. 

The state of strict neutrality, one of the main features of the 
political history of the Foreign Settlement at Shanghai, maintained 
at any cost by the European community since the Taiping Rebellion, 

re-determined complete toleration as to the political convictions 
of the inhabitants and the right of asylum for political refugees 
not involved in any criminal offence. It was understood that 
their presence and activities should not affect peace and good order 
in the Settlement and that the shelter afforded to them by the 
foreign community would not be used for plotting against the 
lawful Chinese Government.t The freedom of speech and the 
press enjoyed by the population of the Settlement, irrespective of 
~The Shanghai Volunteer Corps embodied during the above-mentioned period 
two separate units—one German and one Austrian Company. The lattcr even was 


organized in 1914, after the outbreak of the Great War. Both companies were 
disbanded in. 1917, after China had declared — on the Central Powers. 


The Right of 
Asylum and 
Protection of 
Chinese 
Residenta. 


M.’s ‘Consul-General for Portugal and Senior Consul to the Municipal - 


Council, October 16th, 1900, and Mr. E. A. Hewett, Chairman of Municipal Council, 
to the Senior Consul, October 26th, 1900. 
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their nationality, should not be used to overthrow the existing order. 

Beginning from the Taiping Rebellion, the Settlements gave 
shelter to members and leaders of various Chinese political factions 
and Chinese high officials who had fallen in disgrace, though the 
foreign community, through its Executive Council (alias Municipal 
Council) and the Consular Body exercised the right to expel all 
undesirable elements from the Settlement. This right was based 
upon the ground that, though the issuance of special permits, pro- 
vided by the respective regulations drawn up in concert with the 
Chinese local authorities in 1845-1854 and corresponding to the 
sense of the fundamental Treaties, had fallen into disuse on each 
particular occasion, the provisions of this rule still were in force. 
The foreign authorities were entitled to deny the right of sojourn 
in the Settlement to anybody whose presence was recognized as 
dangerous or undesirable for the welfare or peace of the community. 

This right very seldom has been used by the Municipal Council 
or Consular Body, who have preferred to leave the matter entirely 
in the hands of the respective judicial institutions, as will be stated 
later, in those sections relating to the practice of the International 
Mixed Court. 

However, at the beginning of 1913, one of the Chinese political 
factions, the opponents of the Kuomintang, or so-called ‘‘ People’s 
Party,” grew very active with the nomination of a certain Sung 
Chiao-jen to be Premier-elect. 

The said Sung Chiao-jen was assassinated at the outset of his 
journey to Peking on March 20, 1913, at the Shanghai-Nanking 
Railway station. This aroused much indignation on the part of 
the Kuomintang leaders and the press, resulting in the starting of 
the so-called ‘‘ Blood and Iron”? Government at Peking. The 
headquarters of this Association were situated in the International 
Settlement. 

In the middle of July the outbreak which was brewing took 
the form of a revolt at Kiukiang, at once affecting the Settlement. 
The Council, however, took instant measures to maintain the status 
quo and also took steps to reinstate the officer in charge of the 
Chinese Telegraphs, dislodged by the revolutionaries, considering 
that every act in this direction was a violation of the neutrality of 
the Foreign Settlement. 

After this, the sequence of events was rapid. On the morning 
of July 23, the revolutionists, under the leadership of Chen Chi-mei, 
made an attack on the Kiangnan Arsenal, but were repulsed 
with heavy losses. After another unsuccessful attack on the 
Arsenal, made the next day, the revolutionary forces transferred 
their headquarters from Nantao to Chapei, the nearest suburb 
of the Settlement. Thus, the latter became the centre between 
contending forces, the Government occupying the Arsenal on the 
south, and the revolutionaries holding Chapei and the Woosung 
Forts on the north. On July 25, influential Chinese and the heads 
of the Chapei Administration and Constabulary approached the 
Municipal Council and asked for protection. The letter to that 
effect from the Chapei owners, addressed to the Council (July 
25), was signed by ten prominent property owners, and by the 
representatives of 15 silk filatures in Chapei. 
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The Council took prompt action. On the following day, a 
proclamation was issued, under the authority of the Consular 
Body, and published for general information. The proclamation 
was as follows :— 

“The Foreign Settlement of Shanghai has been established pri- 
marily for the purpose of trade. During tho past few days trade has 
been disturbed, and the Settlement disorganized, owing to insurrection 
in the surrounding districte. Now, therefore, the Forrign Consuls and 
Municipal Council hereby declare that neither the Settlement nor the 
northern suburb shall be used as a base for warlike operations, or as a 
focus of intrigue. To prevent belligerent operations across the peaceful 
people of all nationalities, Chinese troops of whatever party must forth- 
with vacate the northern suburb. Those who are concerned as leaders 
in the present operations, of whatever party, whether military chiefs 
or civil officials, nre hereby required to remove beyond the Settlements 
and northern suburb, under penalty of arrest.” 

The Police and Volunteers entered Chapei the next day (July 
27th) and ensured due compliance with the terms of this proclama- 
tion. Furthermore, in order to prevent the revolutionary leader, 
General Chen Chi-mei, from making use of the Foreign Settlement, 
the Municipal Council issued on August 14th, 1913, the following 
notification, addressed personally to the General :— 

“You are hereby notified that you are not pormitted to remain 
in or enter the Foreign Settlement of Shanghai. If found within the 
limits of the Settlement after receipt of this notice you will render 
yourself liable to arrest by the Police.” 

The above-cited letter was based on the ancient principle that 
a Chinese may reside in the Settlement only with a special permit 
of the Consuls and local authorities. 

It is also worth while to note that the aforesaid notification 
was issued subsequently to the letter of the Consular Body, dated 
August 11, 1913, informing the Municipal Council 

“That the Consular Body desires a notification to be issued and 
addressed to General Chen Chi-mei, warning him that he cannot come 
in the Settlement, under pain of arrest.” 

The Municipal Council did not make any reference to that 
letter, apparently considering itself as having full authority to 
take such measures in its own name, and this principle was again 
observed by the Municipal Council in its subsequent practice. 

In July, 1921, it became known to the Municipal Council that 
General Hsu Shu-cheng, the notorious leader of the An-foo party, 
otherwise known as ‘‘ Little Hsu,’’ has made his appearance in the 
Settlement, being pursued by the agents of the Central Government, 
and threatened to disturb peace and order. After due considera- 
tion, a letter dated July 5th, 1921, was conveyed to him by the 
Secretary of the Municipal Council, informing him :— 

“that his presence in the Foreign Settlement of Shanghai was 
considered to be fraught with danger to peace and good order.”’ 

The Secretary, therefore, notified him that the hospitality of the 
Foreign Settlement was denied to him.* 


*In the autumn of 1924, during the Chéklang-K iangsu war, General Hsu Shu-cheng 
again made his appearance in the Settlement, trying to gather the scattered troops 
of the defeated Marshall Lu Yung-hslang and continue tho struggle. This time the 
Municipal Council, acting under instructions of the Consular Body, not only denied 
him the right to sojourn within the Scttlement, but virtually arrested and deported 
him by sea to Hongkong. 
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But once a Chinese settled himself within the limits of the 
Settéement, let his legal standing there be only that of a man admit- 
ted on sufferance, the foreign community, exercising a healthy 
egotism and realizing fully that its interests are entangled with 
his, and that it is difficult to put a line of demarcation between 
them, afforded him every protection. 

From the earliest days, the foreign community, through its 
executive Council, struggled against the unlawful taxation of the 
natives by the Chinese Government and against unlawful arrests 
and threats, contesting for the better administration of justice. 

Every measure taken by the local Chinese Authorities with 
regard to their countrymen, before being enacted, had to pass 
the Municipal Council and only after its approval could it be put 
into effect. This privilege in course of time has acquired the force 
of a usage silently acknowledged by the interested parties. 

The most striking example of such protection, out of many 
hundreds of private cases, was afforded to the whole Chinese 
population within the Settlement during the latest critical period 
of Chinese history. 

At the beginning of 1912, the local Republican Administration 
applied to the Chinese residents in the Settlement, a system of 
forced loans and contributions and, in many cases, resorted to 
threats of violence and the abduction of the victims. The Pro- 
vincial Republican Administration, unfettered by central authority 
or supervision, was not deterred by official despatches on the part 
of the Consular Body. It was, however, observed that its chief 
leaders resided in the Settlement and attended their offices in the 
Chinese City by daily visits; the Council accordingly suggested 
their arrest and detention, with a view to checking the abuses and 
the latter thereupon abruptly were brought to an end.* 

This protection, constantly afforded to the Chinese residents 
of the Settlement, gained widespread fame amongst the population 
in the suburbs. They resorted frequently to the help of the Muni- 
cipal Council in case of emergency, in spite of persistent anti-foreign 
propaganda carried on since 1905 by the local Chinese officials and 
irresponsible political parties. These were afraid that the natural 
tendency towards the union of the suburbs with the metropolis— 
Shanghai Foreign Settlement—in the form of a new Settlement 
extension, if realized, would deprive them of a good portion of their 
incomes. 

However, as stated above, in 1913 the Chinese Chamber of 
Commerce and the Guild of Silk Filatures in Chapei appealed for 
help to the Municipal Council and then, after the danger was over, 
expressed their thanks and appreciation of the protection rendered 
by the foreign community to the Chinese population. 

All apprehensions of the local Chinese authorities and leaders 
of political parties of every description as to the Council’s inten- 


*Letters of the Municipal Council to the Senior Consul, January 4th, 5th and 
9th, 1912. Statements in case of Sung Eu-tsang, Letter of Municipal Council, April 
4th, 1912, re caso of Ching Zung-yuen, Police Report, April 3rd, 1912. Letter of 
Municipal Council, April 6th, 1912. Statements by Tser Foh, Bhur Singh, Koh 
Tsung-ming, Petition from the Family of Ching, 4th day of the 4th moon of tho 2nd 
year a he oinese Republic; Letter of Gencral Chen Chi-mei to Col. C. D. Bruce, 

pr . . 
22 we from the Guild of Silk Filatures in Chapef to the Council, dated August 
, a 
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tion to take advantage of the temporary occupation of the northern 
suburb and to make it permanent, under the disguise of safeguarding 
the Settlement’s neutrality, were absolutely unfounded. The 
Council made it distinct at the very outset of the occupation that 
the latter was in no way connected with the Settlement extension, 
or boundary adjustment, as it might more accurately have been 
styled, though subsequent events have shown clearly the necessity 
of the extension of the Settlement. This idea rapidly was gaining 
ground amongst thenative inhabitants of the saidsuburb, particularly 
as the reinstated local native authorities displayed an absolute 
indifference with regard to the fate of the group of prominent Chinese 
who had intervened in the interests of security and order in the 
above-described crisis. They were now left to the wrath of the 
defeated revolutionists, entirely unprotected. 

As a result of these complications, the Municipal Council 
addressed a letter to the Senior Council, dated July 31, 1913, in 
which it stated that the situation in the northern suburb, the area 
of which exceeded by very little one square mile, set in and bounded 
on three sides by the Settlement, imperatively demanded that 
the said suburb be placed under the permanent administration of 
the Municipal Council. It was essential to prevent it from be- 
coming the military base of the generals in command of an insurgent 
army or the headquarters of the leaders of a disaffected party, 
as the seizure of field-guns and other warlike stores had shown. 
Further, in the same letter, the Municipal Council alluded to the 
many and cogent reasons which had been set out in favour of this 
project, known to the Consular Body through previous communica- 
tions on the subject. The Council expressed the earnest hope that 
the Consular Body would communicate by telegram to Peking and 
that the representatives of the Treaty Powers would make representa- 
tions to the Chinese Government that a provisional arrangement 
should be made to this effect. 

However, the Consular Body, on August 6, 1913, stated in 
reply that, while it was in favour of such an extension of the Settle- 
ment on its northern boundary, it was of the opinion that the 
time was not opportune to press the matter by telegram to Peking. 

Of course, the above noted incident was not then of prime 


importance, but it has become so since the last adjustment of the Extensi 


Settlement boundary, in 1898.* 


*Even in 1898 the proposed scheme of an extension of the Settlement met 
with strenuous objections on the part of the Chincse local authoritics. Those ob- 
jections were formulated as follows: (1) That it is impossible to spare a singlo foot 
or inch outside of the Settlement to be sct apart for a new Scttlement. (2) That if 
the number of foreigners acttling in this place is always increasing, the number of 
natives is increasing five-fold and more. (3) Thot fore igners do not lHvo only within 
the Settlement, but a great many of them rent land and orect houses outside the 
gettlement, without meeting any obstruction on the part of the native authorities 

doing so, and (4) That there is no clause in the T'reaties providing for an ertension 
- reduction of the Settlement in Rroportion with tho larger or smaller number of the 
oye residenis, (Despatch of Taotal Tsai to the Sentor Consul, dated March 13th, 

However, the successor of the afore-mentioned Taotail, H. E. Taotai Li, acting 
under instructions from the Viceroy in conjunction with his deputies, Mr. Ferguson 

and Mr. Yu, accomplished tl the work of the extension by determining its four bounda- 
ries, as follows from Yangtszepoo Bridge in the Amcrican Settlement to 
Chou-chia-tsul; West—from the Loongfei Bridge to the village at the Bubbling 
Well and from the village by a line drawn to Sinza on tho South Bank of the Soochow 
Creek. —from Pa-hsien Bridge in the French Settlement to the village at 
the Bubbling Well. North—from the 5th boundary stone of the Hongkew Scttle- 
ment to the northern boundary of the Shanghai distriot, i.e., the boundary of Paoshan 
to Shanghal t, a straight line being drawn on this from Chou-chia-taui. 
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Meanwhile, every representation made in that direction by the 
foreign community at Shanghai through the Municipal Council and 
the respective diplomatic channels met and meets now with stren- 
uous objections on the part of the Chinese Government, notwith- 
standing the provision of Article VII of the Supplementary Treaty, 
October 8th, 1843, which states that the “‘ NUMBER OF HOUSES 
BUILT OR RENTED WILL BE REPORTED ANNUALLY TO 
THE SAID LOCAL OFFICERS BY THE CONSUL FOR THE 
INFORMATION OF THEIR RESPECTIVE VICEROYS AND 
GOVERNORS, BUT THE NUMBER CANNOT BE LIMITED, 
SEEING THAT IT WILL BE GREATER OR LESS ACCORD- 
ING TO THE RESORT OF MERCHANTS.” This should be 
taken as still being in force by virtue of Article LIV of the Treaty 
of Tientsin, June 26th, 1858, which reads as follows: 

“ The British Government and its subjects are hereby confirmed in 
all privileges, immunities, and advantages conferred on them by pre- 
vious Treaties; and it is hereby expressly stipulated that the British 
Government and its subjects will be allowed free and equal participation 
in all privileges, immunities, and advantages that may have been, or 
may be hereafter, granted by His Majesty the Emperor of China to the 
Government or subjects of any other nation.” 

However, the indefinite wording of the treaty of October 8th, 
1843, leaves much room for argument. Moreover, the respective 
Treaties of Wanghia, July 9th, 1844, and Tientsin of June 18th, 
1858, between the United States and China, omit entirely every- 
thing relating to the extension of the American Settlement. Should 
these fundamental Treaties alone be applied to the International 
Settlement consisting, as it does now, of the two amalgamated 
Concessions, British and American, China has good cause to refuse 
any claim for further extension of the Foreign Settlement on the 
ground that the majority of the population of the Scttlement at 
present is not composed of foreign ‘‘ merchants.” 

But Great Britain and the United States, as MOST FAVOUR. 
ED NATIONS, are perfectly entitled to claim the same rights and 
privileges enjoyed by France, which has foreseen the possibility 
of future friction in respect to the extension of her Concession, 
and included in her Treaty with China of September 24th, 1844, 
Article XXII, and subsequently in the Treaty of Tientsin, 1858, 
Article X, which settles the whole matter : 

“que le nombre des maisons et ]’étendu des terrains 4 affecter aux 
francais dans les cing ports ne seront point limités, et quils seront 
déterminés d’ Apres les besoins ct les convenances des avants droit.” 
The reasons for the extension of the Settlement can roughly 

be divided into three main groups : 

(1) Porrrica : 

The indisputable political rights and standing obtained by the 
foreign community in course of time, vis-d-ris China, give it every right 
to claim their preservation, at least until China has settled her internal 
unrest and has grown stable and conscious of the responsibility of her 
solemn obligations towards the Europeans. Until such a time has ar- 
rived the foreign community in Shanghai is perfectly entitled to take 
every defensive moasure for the preservation of its noutrality, peace 


and safety. ; 
Meanwhile, the position of the Settlement, closely encircled by 
the Chinese suburbs, which have grown up at the cost of the Settlement 
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and which even in some places break in cuniform into the Settlement, does 
not provide such an opportunity. The suburbs, particularly the north- 
erm suburb of Chapei, still remain the centre of a most lively anti-for- 
eign propaganda and the headquarters of plotting against the foreign 
administration of the Settlement. 

The occurrences of 1905, 1912 and 1913, not to mention the in- 
numerahle riots of various natures in the past, have spread into the 
Settlement, where the mob and its leaders have found refuge after 
being dispersed by the Municipal Police, Volunteers and landing parties 
from the foreign warships. It is difficult to speak about the un- 
favourable strategic position of the Settlement in viow of its complete 
neutrality, but even from a tactical point of view a close blockade of 
the native suburbs should be broken at any cost, in order that the 
Municipal Administration would have free access to the spote of common 
danger and disorder. 

(8) Economica ; 

(a) The constant growth of the population in the Settlement: is out 
of proportion to the area, occupied by it, which since 1898 has 
remained unchanged. 

Tho following table gives a clear idea regarding the growth 
of the population in the Settlement during the last twenty 
years, according to the Municipal Census for the respective 


periods : 

1900 1905 1910 1915 1920 1923 
Foreign... 6,774 11,497 13,536 18,519 23,307 21,400 
Chinese ... 345,276 452,716 488,005 620,401 759,839 830,000 


Area under Unchanged since 1898 and equal to 
Foreign Set- 33,503 mow, or 5,584 acres* 
tlement ... 


Of course, such an abnormal state of affairs must cause over- 
crowding of the Settlement and an enormous incrense in livin; 
costs, particularly for the poorer ciasses of residents, com 
almost entirely of Chinese. But the high costs of living do not 
affect only the Chinese, who, as may be seon from the above 
table, are the primary cause of the overcrowding of the Settle- 
ment. A large number of foreigners are compelled to leave the 
poet of land actually set apart for their residence, and to 
ive in the suburbs in spite of the exact provisions of the res- 
pective Treaties. 
The limitation of the area of the Foreign Settlement handicaps 
also the normal development of the industrial life and the erection 
of new plants and factories. The majority of these enterprises 
depends entirely on the supply of water, electric power and light 
from the respective Municipal concerns, which in their own turn 
only can function normally as commercial enterprises, being 
not restricted in their natural progress by any artificial means 
like limitation of the area of their operation. 
(3) GeneRaL Reasons witH ReGarp To THE MAINTENANCE OF PEACE 
4ND Goop ORDER IN THE SETTLEMENT: 

(a) Prevention of criminality, which during the past two decades 
shows an alarming increase,f a fact which can be attributed 
only to the inability and in some way unwillingness of the 
Chinese City authorities to fight the growing lawlessness in the 
suburbs. 

(6) Prevention of the spread of infectious diseases which have gained 
also a stronghold in the suburbs of the Settlement owing to the 
unsanitary conditions prevailing in those districts. 


However, every representation concerning the extension of the 


(6 


~ 


Settlement made to the Chinese Government has met with complete 
failure, as the latter, realizing full well the legality of the foreign 
claim and the inevitable grant of it sooner or later, has tried in 


“Area under French Concession—15,150 mow, or 2,525 acres, with a population 


amounting to 150,000 in 1920. 


Conrt from 


{See Appendix I. Returns of Criminal Cases heard by the International Mixed 
00 to 1924, and percentuge of the native criminality for cach year. 
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its turn to gain some advantage by postponing indefinitely the 
solution of the problem. 

As an example of such an advantage, which the Chinese Govern- 
ment tried to get out of the situation in connection with the Muni- 
cipal Council’s refusal to admit into the Settlement Chinese’ poli- 
tical agents and detectives,* there might be taken the contents 
of the note appended to the draft agreement, forwarded to the 
Council through the Consular Body by the Special Envoy for Foreign 
Affairs in March, 1915, which reads as follows: . 


“* As it is obviously undesirable that the International Settlement 
at Shanghai should become either a harbour of refuge for notorious 
Chinese political criminals and agitators or a place where acts of cons- 
piracy and rebellion against the Chinese Government can be contrived 
and prepared by Chinese, the authorities of the Settlement agree that 
whenever they receive a notification in writing that such a notorious 
Chineso political criminal or agitator has taken refuge or is about to 
take refuge within the Settlement or that the Settlement is being used 
by some Chinese for the purposes described above, proceedings will at 
once be taken to arrest the accused and if satisfactory evidence as to 
identity and guilt be produced before the Mixed Court, the accused 
will he deported by sea at the expense of the Chinese Government. 

“In the case of a Chinese taking refuge in the Settlement who is 
accused by a responsible Chinese authority of some crime, serious 
offence or breach of the laws of a non-political character committed 
outside the limits of the Settlement, the authorities of the Settlement 
agree that such person shall be arrested and they will on proof of his 
identity to the satisfaction of the Mixed Court order him to be handed 
over to the Chinese authorities. 

‘All persons deported from the Intemational Settlemont under 
this agreement will be warned that, if they attempt to re-enter the 
Sottlement, they will be handed over to the Chinese authorities without 
further proceedings. 

“In the case of a Chineso actually resident for not less than six 
months in the Settlement or who is a bona fide Chinese merchant, who 
is similarly accused by a responsible Chinese authority of some non- 
political offence or breach of the laws committed outside the limits of 
the Settlemont, such persons shall as heretofore be handed over to the 
proper Chinese authority only after a prima facie case has been duly 
established against him at the Mixed Court: and the corresponding 
procedure shall be followed by all competent Chinese authorities in the 
case of a Chinese, subject to their jurisdiction, against whom the Mixed 
Court may prefer a charge of somo offence or breach of the laws com- 
mitted within the limits of the Settlement.” 


It is unnecessary to point out that all references as to the 
sanction of the Mixed Court, under the Control of the Foreign Con- 
sular Body since 1911, were made on the instance of the latter, 
and that the original Chinese proposals did not contain concessions 
of such a kind in favour of the neutrality of the Settlement. 

The need of the extension, even at that time, was so great that 
the Ratepayers’ Meeting on March 23, 1915, by unanimous vote 
approved the said agreement, though Artic'e VIII of the same 
provided that ‘bodies of Chinese troops will be permitted to 
pass freely through the Settlement,” a stipulation upsetting entirely 
one of the most important achievements of the foreign community 
in respect to the neutrality of the Settlement. 


*Council’s letters of June 16, 1913, to the Senior Consul! and of December 5th, 
1913, to the Military Governor of Shanghai and letter of Tseng Ju-cheng, Milita: 
Governor at Arsenal. Council's letters of December 16, 1908 and January 25, 1909, 
to the American Consul-General; Mr. Chas. Denby, American Consul-General, to 
the Municipal Council, January 27th, 1909. 
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The aspirations of the foreign community as to the solution 
of the entire issue proved unsuccessful. The Chinese Government 
repealed its promises under the pretext that the Chinese population 
of the suburbs had raised objections to the proposed extension of 
the Settlement by including the northern suburb in the Settlement 
limits, and, as it was clear that such objection existed only in the 
minds of the Government’s officials, in the meantime every step 
was taken to organize a strong public opinion in favour of not 
granting the claim of the foreign “‘ capitalists.” 

However, in spite of the undoubtedly international charac. 
ter of the municipal system of Shanghai, the problem of the participa- 


tion of the Chinese residing within the Settlement in the self-govern- Qtnoil 


ment of the Concession still was not solved. 

The principles which were set forth by the conference of the 
Diplomatic Body at Peking in 1864 and the land-renters’ meeting 
in 1866, after the adoption of the Land Regulations of 1869, achiev- 
ed no realization. 

The foreign community, as well as its representatives on the 
Municipal Council, strongly upheld the views which prevailed in 
the earlier part of Shanghai’s history. The Chinese were admitted 
into the Settlement on sufferance. The observance of local 
tions was specifically imposed upon them, as well as the obligation 
to contribute their quota to the taxation levied to meet the very 
great increase in the cost of the administration of the Settlement, 
which was largely occasioned by their presence, and not because of 
the needs of the foreign community. This status was indirectly 
confirmed by the attitude of the Chinese loca] authorities in 1898, 
who, as representatives of the Chinese Government, expressed their 
unconcern in the then newly-introduced Municipal Regulations, 
which, they stated, were a matter for arrangement between the 
Council and Consular Body. 

However, the Council, realizing full well the value of a Chinese 
point of view at every critical time in Municipal affairs where 
Chinese interests have been concerned, has sought means of learning 
the opinions of prominent Chinese residents, but every effort on the 
part of the Chinese merchants to introduce in any form or shape 
a Chinese representation has met with complete failure. 

The first serious attempt on the part of the foreign community 
to come into touch with Chinese public opinion was made in 1905, 
subsequent to the local disturbances and rioting which occurred in 
December of that year, as a result of anti-foreign propaganda in 
connection with some measures taken by the Municipal Council with 
the consent of the Consular Body. 

On December 20th three representatives of the older native 
guilds had an interview with the Chairman of the Municipal Council 
concerning some steps being taken for the restoration of order in 
the Settlement. These men were instrumental in allaying the feel- 
ing of insecurity which followed the rioting and conspicuously dis- 
sociated themselves from other Chinese bodies at that time identified 
with the agitation, and from local Chinese authorities as to whose 
breach of faith in respect to the stipulations of rules and customs 
governing the foreign Settlement they expressed condemnation and 


regret. 
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A proposal was formulated at this meeting that a committee 
be organized, consisting of merchants and gentry, but not officials, 
which, by regular meetings with a committee of the Council, might 
keep the latter informed of Chinese public opinion on all important 
matters. : 

As a result of this proposal, an Executive Committee of Chinese 
merchants to represent the interests of various Guilds was formed. 
The organization was welcomed by the Municipal Council, but the 
aspirations of the Chinese Guilds went much farther than was an- 
ticipated by the Council. In a letter dated February 28th, 1906, 
the Chairman of the Committee asked the Council to refer the con- 
stitution of the Committee to the Annual Meeting of Ratepayers 
and to place on record the following :— 


(1) That the Committee is representative of the Chinese banking, 
mercantile and business interests of the foreign Settlement, and that 
its members will be independently selected from amongst those actually 
concerned in promoting those interests. Chinese officials will have no 
voice whatsoever in the election of its members or in their proceedings. 

(2) That the province of this Committee consists solely in making 
suggestions on the representation of the Chinese merchants in order 
to promote the welfare of the Settlement. Furthermore, the Guilds 
hope that, should the Council intend to make any alteration of the 
existing regulations or to make new Bye-lawsa affecting Chinese interesta, 
our Committee would be afforded an opportunity of consulting with the 
Council before the same be carried into effect. There is no desire on 
our part to lay claim to any share in the administration of the Foreign 
Settlement, nor to take eny steps which might interfere with the existing 
responsibility and authority of the ratepayers’ representatives. 

(3) That the objects with which the Committee has been established 
are :— 

(a) From time to time to make suggestions to the Municipal Council 

for the mutual benefit of the Chinese and foreign communities. 

(8) To keep the Council advised as to the opinions and feelings of 
the Chinese community in regard to questions affecting their 
special interests. 

(c) To be a recognized channel through which the reasonable com 
plaints of Chinese residents may be submitted to the Council 
and, more especially, in cases where difficulty may be experienced 
by those concerned in bringing such complaint directly to the 
notice of the Council. 

(d) To promote the general welfare of the Settlement by inetesxine 
confidence and goodwill between Chinese and foreigners, an 
generally to exercise the influence of local guilds in maintaining 
harmonious relations between all sections of the community 
by preventing misunderstandings forever. 


Though this scheme appeared innocent at first glance, it 
foreshadowed a native intervention in the affairs of the Foreign 
Settlement, and, in the opinion of the Municipal Council, if con- 
firmed by the meeting of the ratepayers, might lead to the unofficial 
Committee being transformed into a formal organization which 
in course of time might claim the right to participate in Municipal 
affairs. 

In view of that, the proposal to institute such a Committee 
met with little public support, and was finally abandoned in com- 
pliance with the following Resolution adopted, with few dissentients, 
at the Annual Meeting in 1906 :— 

“That the Ratepayers here assembled, being of the opinion that 


the Council has not the power under the Land Regulations to recognize 
the constitution of the Committee of Chinese called the Representative 
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eee decline to confirm the action of the Council in regard 
ereto.”” 


The change in the governmental régime of China brought along 
with it renewed efforts by the Chinese Republican Government to 
éectre for its citizens full representation on the Shanghai Manici- 
pality, and thus, in cectain respects, to secure control over municipal 
matters for itself. 

In 1915, the Chinese Government, as stated above, expressed 
ite readiness to discuss the problem of the extension of the Settle- 
ment and the Special Envoy for Foreign Affairs forwarded to the 
Senior Consul a Draft Agreement for an extension of the Settlement, 
which was laid before the ratepayers in March of the same year and 
accepted by them. 

According to the said Draft a Chinese Advisory Board should 
have been instituted on the following basis :— 


3. The Chinese Government is of the opinion that in theory the 
Municipal Council should include several Chinese members to deal 
jointly with matters affecting Chinese in the whole Settlement, but 
recognizing that the existing Land Regulations preclude such inclusion, 
they accept in the meantime the Advisory Board provided in Article 
IV as a satisfactory substitute until Chinese representation on the 
Council may become feasible. 

4. The Chinese Advisory Board referred to in the preceding Article 
to consist of two nominees of the Ningpo Guild, two nominees of the 
Canton Guild and one nominee of the Special Envoy for Foreign Affairs, 
or of the highest local Chinese authority in Shanghai. The nomination 
of the Mernhers of the Board to be subject to the veto of the Consular 
Body. The duties of this Board to be confined to advising, at the 
request of the Municipal Council, on all matters affecting the interests 
of tho Chineso residents in the whole Settlement and to making re- 
presentations to the Council with regard thereto. The members of 
the Chinese Advisory Board when giving advice and making represent- 
ations to the Municipal Council must do so in unison and they will not 
be allowed to act independently.* 


Of course, such a solution of the problem corresponding with 


the desires of the foreign community and the actual state of affairs Re 


could satisfy neither the aspirations of official China, nor those of 
the Chinese residents, enhanced in course of time by the events of 
the Great War, in which China took part as a competent combatant 
oni the side of the Allies. This caused China to submit to the Peace 
Conference a Memorandum dealing amongst other topics with the 
status of the Settlement of Shanghai. 

In the introduction of this Memorandum the Chinese Delega- 
tion stated as follows :— 


“Since the beginning of the present century, and especially since 
the Revolution of 1911 which resulted in establishing a Republican 
régime in place of the old Imperial autocracy, China has made remark- 
able progress in the political as well as in the administrative and economia 
fields. 

“Her free development has, however, been greatly retarded by 4 
number of hindrances of an international nature. Of these hindrances, 
xome are the legacies of the past due to circumstances which do not 
exist now, while others arise from recent abuses which are not justi- 
fiable in equity or in law. Their maintenance would perpetuate the 
causes of difficulties, friction and discord. As the Peace Conference 
seeks to base the structure of a new world upon the principles of justice, 
equality and respect for the sovereignty of nations, as embodied in 


—_——. 


*Extract from Settlement Extension Draft agreement, 1915. 
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President Wilson's Fourteen Points and accepted by all the Allied and 
Associated Powers, its work would remain incomplete if it should allow 
the germs of future conflicts to subsist in the Far East. 

“The Chinese Delegation have, therefore, the honour to submit the 
present memorandum dealing with questions which require readjust- 
ment so that ali hindrances to China's free development be removed in 
conformity with the principles of territorial integrity, political in- 
dependence and economic autonomy which appertain to every sovereign 
State.” 

And further relating to the International Settlement in Shang- 


““These special areas in the open ports are generally known as 
Concessions or Settlements. As these Concessions were granted in- 
dividually to various Treaty Powers, a number of them may be found 
in one and the same port, for example, at Tientsin or Hankow. In 
Shanghai the British and American Concessions were amalgamated 
in 1854 into one Concession which is now called the International Set- 
tlement. The French Concession there still exists as a separate entity. 

‘*These Concessions, which remain Chinese territory and in which 
foreign property-holders are under obligation to pay a land tax to the 
Chinese Government as the Chinese do, are governed either by the 
Consul of the State in whose favour the Concession has been granted 
or by a Municipal Council elected by foreign taxpayers residing therein. 
The Council or the Consul, as the case may be, administers the interest 
of the Concession, issues ordinances and regulations binding on all 
residents for the maintenance of public order, levies taxes for muni- 
cipal purposes, erects public buildings, makes roads, and maintains a 
police force. 

“* Although Chinese citizens constitute the bulk of the population 
in most of the Concessions and contribute by far the largest share of 
the revenue of these municipalities, they are not represented in the 
Municipal Councils, with the exception of the Kulangsu International 
Settlement, the Municipal Council of which always has a Chinese member 
appointed by the Chinese local authority.* In the Shanghai In- 
ternational Settlement, Chinese residents, who compose over 95 per 
cent. of its population, are allowed to have only an Advisory Committee 
a aes delegates elected annually by the various Chinese commercial 


““These Concessions and Settlements are busy commercial centres 
in China which have played an important part in the development of 
her foreign trade and which have contributed, in no small manner, to 
the prosperity of the Chinese people. But they have at the same time 
brought into existence certain practices and claims on the part of the 
foreign authorities of the Concessions for power and jurisdiction which 
have at once impaired the sovereignty of China and hampered her work 
of administration. 

“This assertion of exclusive authority and power has made each 
concession virtually un petit etat dans Véat, to the impsirment 
of China's rights as o territorial sovereign. Such a development was 
hardly within the contemplation or intention of those who helped to 
organize them. 

‘‘The existence of the Foreign Concessions has also given rise to 
the ever-occurring problem of extensions. As the population of a Con- 
cession grows in size and more room is needed for expansion, demands 
are made upon the Chinese Government to grant oxtensions of ter- 
ritory. In view of the claim and actual appropriation of broad powers 
of sovereignty by the foreign Consuls or Municipal Councils on the 
one hand, and of the opposition of the Chinese residents in the territory 
asked for on the other hand, it is not unnatural that the Chinese Gov- 
ernment should often manifest hesitation to comply with these ap- 
plications. Such delay or refusal, however, is seldom sympathetically 
viewed, and, more often than not, it is considered a just cause for 
making acrimonious representations. 


*This is incorrect : Chinese are eligible for election to several of the atouicipal 
Counolls of Foreign Concessions, ¢.g., the British and Italian Concessions at Tien! is 
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“ Besides tending thus to mar the friendly relations between China 
and the Power making the application, the question of Settlement 
extensions often gives rise to controversies among the foreign Powers. 
For the application of one Power for extension not infrequently leads 
another to make a similar application, and where the interests of two 
applicants conflict, as has occurred in more than one instance, the 
friendly feelings between these Powers are not a little affected. 

“It is, moreover, ta be noted that while in the more recent Con- 
cessions tho exercise of these powers of municipal government is pro- 
vided for in Treaties, it was not so authorized in the case of the earlier 
grants of land for foreign trade and residence. There it was originally 
based on certain regulations known as the Land Regulations, agreed 
upon by the Chinese authorities and tho foreign Consuls. 

“In both cases, however, the nocessity for the maintenance of such 
independent municipalities seems to have ceased to exist. When the 
country was first opened to foreign intercourse, the people were 
not accustomed to associate with foreign nations, and it was therefore 
deemed expedient to assign separate districts for the use of the foreign 
merchants; and as these districts were undeveloped sections of the 
Chinese cities, it was desirable to organize some system of local govern- 
ment for the maintenance of public order and morals within the for- 
eign communities. By such arrangement the Chinese authorities were 
able to prevent friction between Chinese and foreign subjects, while 
the Consuls found themselves in a better position to exercise over their 
nationals the protection and control provided by the Treaties. 

“That whatever necessity there was for separate rosidence has 
entirely ceased to prevail, appears clear from the fact that in such 
Treaty Ports as Nanking and Changsha, where no Foreign Concessions 
exist, Chinese and foreigners live together in peace and friendship. 
This is true even of the existing Concessions themselves, wherein large 
numbers of Chinese and foreigners reside together without friction. 

“ Besides, China has in recent years made great progress in Municipal 
government and believes herself prepared to assume the responsibilities 
for effective administration which will necessarily be implied in the 
desired restoration of the Foreign Concessions and Settlements. Not 
only the administration of such large cities as Peking has been modern- 
ized and conducted to the ratisfaction of Chinese and foreign residente 
alike, but also in the German and Austro-Hungarian Concessions at 
Tientsin and Hankow of which the Chinese Government assumed charge 
on their declaration of war on these Powers in 1917, no serious criticism 
has been heard of the Chinese administration.* 

“ Nor does the maintenance of these arrangements appear now as an 
easential arrangement for the enjoyment of the right to trade. In the 
last two decades China has steadily been pursuing a policy of encourage- 
ment of foreign trade and commerce. She has not only consented by 
Treaty to add a number of places to the list of Treaty Ports, but she 
has opened on her own initiative many places in the interior to foreign 
trade. In the places voluntarily opened by China, such as Tientein, 
for example, foreigners who are required to observe the Chinese municipal 
and police regulations on the same footing as Chinese have found no 
discouragement in that requirement. They are eteadily moving into 
these places, which, though only recently opened to foreign trade, are 
rapidly beccming prosperous business centres. 

“In view of the foregoing considerations the Chinese Government 
entertain a most earnest desire that all the Foreign Concessions and 
Settlements be returned to China and request the Governments of 
those Powers which now hold one or more Concessions in China to 
to such restoration. China is ready to enter into negotiations for 
the purpose, and to make such arrangements as may bo necessary for 
effecting the restoration and for securing and safeguarding the right of 
leasing land in the Treaty Ports generally. 

$ izing that there are considerable foreign vested intereste in 
the Concessions and Settlements and desiring to avoid giving themany 


*This is not the opinion of the British Chambers of Commerce regard the 
administration of the ex-German and ex-Ruesian Concessions at Tientsin and Han- 
kow. Very serious criticisms have been voiced by these Chambers. 
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cause for concern, thé Chinese Government are also prepared to consent 
that such arrangement, when agreed to by the interested Powers, shall 
take effect at the end of five years from the date of such agreement. 

s Pending the final restoration the Chinese Government are desirous, 
however, to introduce certain modifications in the existing regulations 
of the Foreign Concessions, mainly for the purpose of securing more 
just treatment for Chinese residents therein and for preparing the 
way for the final restoration to China. These modifications, which 
would in no way affect any of the privileges enjoyed by the citizens or 
subjects of Treaty Powers, are : 

1. That Chinose citizens shall have the right to own land in all 
the Concessions and Settlemente under the same conditions as 
foreigners. 

2. That Chinese citizens residing in the Concessions shall have 
the right to vote in the election of members of the Municipal 
Councils and to be elected thereto.” 


The above stated demands, coupled with a campaign opened by 
-the Shanghai Chinese Press in favour of the immediate introduction 
of Chinese representation on the Municipal Council, resulted in 
the formation in 1919 of a Federation called ‘The Amalgamated 
Association of Street Unions.” The chief item on their programme 
was the revision of the Land Regulations and the provision therein 
for Chinese representation on the Municipal Council. 

‘Accordingly, as a result of a meeting held in December, 1919, 
it was decided to decline to pay the Municipal rates unless the 
demands for Municipal representation were granted, and, if measures 
were taken to enforce the payment of rates, to call a general strike. 
However, some preventive actions taken by the Municipal Council 
caused a failure of these plans. 

On April 7th, 1920, the demand for Chinese representation 
was discussed by the ratepayers at their annual meeting, when 
a resolution in its favour was defeated by a large majority. 

The reasons against such a resolution, as expressed by the 
Chairman of the Council, Sir E. C. Pearce, in his speech, were in 
brief as follows : 


(1) That Chinese representation on the Council is the first step 
towards the abolition of all privileges enjoyed by the foreigners by virtue 
of respective Treaties, at a time when the chaos and disunion in the 
country ia more marked than ever. The Council is not opposed to 
the principle of Chinese representation, but it holds the view that such 
representation should not. be granted until there is every assurance that 
it will not be to the detrimont of the vast interests, Chinese and foreign, 
which are at stake in the Settlemont. There is every reason to suppose 
that it will be detrimental, if granted under present, conditions. 

(2) That the well-being and prosperity of the Settlement are found. 
ed upon its neutrality in the politics of China, which apparently will be 
endangered if the executive functions fall into the hands of Chinese 
representatives belonging to political factions or open to political in- 
trigues, quite apart from any political influence that might be brought 
to bear upon them by those holding official positions. 

(3) That every alteration in the Constitution of the Settlement, if 
made, should be calculated to strengthen the efficiency of the adminis- 
tration of the Settlement, but not to weaken it, as may happen by the 
admission of Chinese, who have proved thei: complete inability to ad- 
minister Municipal affairs even in those Chinese districts which adjoin 
the Settlement, and which have the efficiency and development of the 
Settlement before them as standards which they could so easily follow 
had they either the ability or the will to do so.” 


Whilst determinedly opposed to Chinese representation on the 
Council on any consideration, the Council favoured the creation 
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of # Chinese Advisory Committee on the lines suggested in the 
Extension Draft Agreement of 1915. This feeling increased as the 
attitude of the Chinese responsible bodies, after the failure of the 
aggressive tactics of the Street Unions, underwent a very consider- 
able change. 

On January 7th, 1920, the Chinese General Chamber of Com- 
merce and the League of Street Unions, representing over 10,000 
shops on 40 roads, addressed a communication to the Municipal 
Council recommending as a temporary measure, with a view to the 
peaceful and satisfactory settlement of outstanding questions, the 
recognition of a Chinese Committee of six, with strictly advisory 
functions, elected by the two Chinese organizations referred to. 
For the sake of effective and efficient co-operation on the part of 
the Chinese ratepayers, the counsel of the Chinese advisors should 
be respected. 

In reply to this communication the Council expressed its views 
(set forth in the Draft Agreement of 1915}, which were immediately 
accepted by the Chinese General Chamber of Commerce and the 
League of Street Unions with only two exceptions, viz., that the 
election of the members of the Advisory Board be not subject to the 
veto of the Consular Body, and that the functions of the Board be 
not limited to those set forth in Clause 4 of the Settlement Extension 
Draft Agreement of 1915. 

The functions of this Committee shall terminate upon final 
confirmation of the amended Land Regulations and the election of 
Chinese Councillors. 

It is worth while to note that about one year previously the 
Chinese gentry forwarded through the Special Envoy for Foreign 
Affairs to the Consular Corps at Shanghai a draft of new Land 
Regulations, calling for the grant of the franchise on such a basis 
that practically every Chinese in the Settlement was entitled to a 
vote—thus, a rental of only $10 per mensem was to confer a vote! 


Furthermore, the same draft provided for the establishment 
of a new Court to take the place of the Court of Consuls. This 
Court should have been composed of members of the Consular Body 
and of Chinese officials. Provision was also made for an additional 
Chinese Government Land Tax on property within the Settlement 
and for the abolition of the jurisdiction of the Mixed Court, except 
in regard to breaches of the proposed new Regulations, instead of 
which the Shanghai Sub-District Court was to function in the 
Settlement. 

Of course, this project was a reflection of the ideas aroused 
by the ultra-radical tendencies prevailing at that time in European 
politics, which have raised the chauvinism of Chinese officialdom 
to the utmost. 


It is quite apparent that such aspirations, contrary to the 
principle of internationalism of the Shanghai Municipal system, 
though backed by the Chinese Government at Peking, could not 
have been realized, and they aroused only great indignation amongst 
the foreigners. Nevertheless, the firm intention of the Municipal 
Council, as well as of the community in genera], to get into closer 
touch with the views of Chinese residents, as a first step towards 
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their admittance to full participation in the Municipality, remained 
unshaken, and on April 7th, 1920, the ratepayers at their annual 
meeting passed the following resolution :— 

Reso.vtion VIII.—That this meeting approves the creation of 

a Chinese Advisory Committee and that the constitution and powers 

of such Committee be those set forth in the letter from the Chairman 

of Council to the Senior Consul, dated October 24, 1919, and published 

in the Municipal Gazette on January 8th, 1920.* 

It took some time before the newly created Advisory Board 
started to function. The delay was caused by the two above- 
mentioned Chinese organizations having declined to take the 
responsibility for the nomination of the members of the Advisory 
Board upon the ground that these matters affected the rights of 
the whole Chinese community, and that the members of the Com- 
mittee should be elected by the whole body of Chinese ratepayers 
of the Settlement. 


Subsequent to that, a Chinese Ratepayers Association was 
formed, which on October 21, 1920, held a meeting resulting in 
the election of 27 persons who were to form the Directorate of 
the said Association, and on November lst the five members of 
the Advisory Committee were elected. 


But the Municipal Council refused to accept such nomination 
and to forward it to the Consular Body for approval as Regulation 
4 of the Regulations of the Chinese Ratepayers’ Association pro- 
vided for a Directorate of 27, from whose number five were to be 
elected for nomination to the Advisory Committee. Furthermore, 
Regulation 6 provided that all matters vitally affecting the interests 
of Chinese residents in the Settlement, as also any proposals or 
applications required to be made in connection with the local 
administration, should first be dealt with by the Directorate. 
In effect, therefore, all persons nominated for membership of the 
Advisory Committee by the Association were placed under an 
obligation to refer to the Directorate every matter of importance 
that might have been referred to them by the Council, were their 
nomination accepted, whilst any representations made by them to 
the Council would have to be approved in the first instance by 
the Directorate. 

As a matter of fact, the Municipal Council could only consent 
to transmit to the Consular Body for nomination to the Advisory 
Committee the names of such Chinese gentlemen as were not in any 
way fettered as to their advice or representations by any other 
controlling or supervisory body. 

As a result of a lively correspondence between the Municipal 
Council and various Chinese organizations on the subject, Regula- 
tion 6 of the so-called Chinese Ratepayers’ Association was repealed 
and the five members of the Chinese Advisory Committee were 
appointed. 

The first meeting which the newly-organized Advisory Board 
attended was held on May 11, 1921, when Mr. A. Brooke-Smith, 


*The letter of the Chairman of the Municipal Council of October 24th, 1919, 
contains the assent of tho Council to the creation of a Chinese Advisory Board ao- 
cording to the provisions of Articles 3 and 4 of the Settlement Extension Draft 
Agreement of 1915. 
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Chairman of Council, welcomed them on behalf of the community 
and expressed in brief the views of the European residents which 
led to the inauguration of the Advisory Board : 


“* Gentlemen,—My coileagues and myself greet you to-day, on behalf 
of the foreign community of Shanghai, of which you are our fellow 
residents. 

‘As you are aware, the Foreign Settlement of Shanghai is the 
place set apart by China for the residence of foreigners and in which 
they are obliged to undertake the onerous and responsible duties of 
Maintenance of the public peace, order and good government of all 
residents therein, both foreign and Chinese. 

“Under the old regulations, as perhaps you know, Chinese were 
not permitted to live in the Foreign Settlement, but this regulation has 
by unanimous desire of the foreign community been relaxed for many 
years, in the interests of all concerned, and our Chinese friends are alwa: 
welcome to come and dwell amongst us provided they comply with the 
Settlement Regulations. These Regulations it is the duty of the Council 
to administer. It is called & Municipal Council, but it is really not 
qe that, in the usual acceptance of the term. Its real name is “ The 

xecutive Council for the Foreign Community of Shanghai, North of 
the Yangkingpang.” It is a very long name, and that is why it is 
seldom used. But that is why it performs functions which sre not 
always associated with municipalities in Europe and America. That 
is why, amongst other things, it appoints its own Police, administers 
hospitals, maintains educational establishments, providos for its own 
public security, and does many other acts and things which it is bound 
to do. The responsibility is great, and becomes ever more a0, but we 
cannot escape our responsibility, since the Council must maintain good 
order in the Settlement. 

“To assist them in the work of governance, however, the Council 
has always appreciated the value of enlightened opinion, and we realize 
that, in matters affecting our Chinese fellow residents, there are many 
questions upon which we would welcome the close co-operation and 
assistance which can be obtained by consultation from time to time 
with such well-enlightened Chinese gentlemen as yourselves. I am 
confident that upon all occasions your advice will be sound and wise, 
and that, with its aid, we will be able to insure that the Chinese residents 
of the Settlement will remain happy and contented . . . ” 


As the spokesman for his colleagues, Mr. Sung Hang Chang, 
Chairman of the Board, replied as follows : 


“ At your invitation, we, as ropresentatives of the Chinese ratepayers, 
have come this afternoon to meet you in your Council, and, to be sure, 
we are highly sensitive to the honour. We greatly appreciate what 
you have just said and are fully in sympathy with your highest ideals 
and hopes. If we understand correctly, our function is to advise the 
Council on all matters pertaining to the best welfare of the Chinese 
residents in the International Settlement. We wish to pledge the Council 
our very best co-operation in that direction. Not only that, it is our 
great hope that our services to the Council may prove highly beneficial 
to the promotion and maintenance of friendship and good-will among 
all the residents within this Municipality and this may in time lead to 
a fuller share on the part of the Chinese in the rights and obligations 
in the Municipal Administration.” 


The creation of the Chinese Advisory Board was the last 
touch in the process of the formation of the present Municipality 
in Shanghai, which was again done without any interference by 
official China. 

The principles of independence, neutrality and internationalism 
which have been laid at the foundation of the policy of the foreign 
community, represented since 1854 by the Executive Council, 
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and which were based on precedents of many years past, still were 
in force and guided the policy of the community. As in the past, 
the edge of this policy was directed only against any interference 
by official China with the affairs of the Settlement, while the re- 
lations with the Chinese residents became closer and the latter 
gradually approached their recognition as rightful members of the 
international community of Shanghai. 
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CHAPTER III.—1864-1869 


The tendency of the foreign community in Shanghai towards 
establishing complete independence of the Settlement from the 
Chinese administration inevitably resulted in an attempt to create 
a foreign jurisdiction over the population residing in the Settlement. 

The principle of arranging matters concerning the adminis- 
tration within the limits of the land set apart for the residence of the 
foreigners by a mutual agreement of the respective Consuls and 
local Chinese authorities seems to have given ample opportunity for 
the realization of most bold aspirations. 

The first Land Regulations of 1845 already had extended the 
jurisdiction of H.B.M.’s Consul, placing practically under his control 
every native coming into the Settlement. 

From the point of view of the earlier Treaties of 1842-1843, 
this state of affairs was abnormal, but the Chinese Authorities did 
not protest against such an encroachment upon their rights. They 
realized that it was inevitable in the peculiar circumstances of the 
semi-autonomous Settlements. 

In fact, the great influx of refugees in 1853-1854-1855 made 
it imperative that the British and American Consuls should take 
cognizance of native offences against the Settlement’s regulations 
and administer justice within the boundaries of their respective 
Settlements. This they did in full accord with such Imperial local 
officials as were in the neighbourhood at that time, and in 1856 it 
was noted that at least five hundred cases were heard by H.B.M.’s 
Consul, of which four were for murder, one hundred and three for 
felony and thirteen for kidnapping. As a matter of fact, the most 
serious offenders were sent to the city, but the rest served their 
punishments in the Settlement and were committed mostly to the 
chain-gang and hard labour. * Mr. W. H. Medhurst, H.B.M.’s 
Consul, had full right to say: ‘‘ It has been a matter of understand- 
ing for years past between the local authorities and this Consulate 
that the jurisdiction of the former over their own subjects living 
within these limits shall only be exercised through and with the 
consent of the British Consul.” ¢ 

However, the end of the Taiping Rebellion and the re-instate- 
ment of normal conditions in the country, coupled with the expressed 
views of Sir Fredrick W. A. Bruce, British Minister at Peking, 


*Lanning and Couling. History of Shanghal, page 366. 

Mr. W. H. Medh to the Taotai, July 5th, 1862. 

tH. B. Morse, trp. ‘The International Relations of the Chinese Empire,” 
Volame II, page 133 :— 

“The necessary police control was exercised by the Treaty-Power Consuls, 
eitti as Police Magistrates, and there is no record of any Chincse Magistrate 
exercising, or being allowed to exercise, the judicial function within the limite of the 
Settlements. Civil auita were commonly settled by guild action or by friendly arbi- 
tration ; but when mixed suits came before a Court, it was before a Consular Court. 
Qne such case occurred at Hankow as late as May, 1864, where the Oriental Banking 
Corporation brought suit before the British Consul against Yen Choong and Wye 
Kee for enforcement of a contract ; judgment was given for the plaintiff, the Chinese 
defendant being ordered to pay Tls. 68,232, which was paid. ‘his method was one 
which could not continue, and yet the nascent republic of Shanghai was reluctant 
to admit the Chinese mandarin within its limita. The solution was found In the 

4 1864 ofa ' Mixed Court’ over which was placed a deputy of the Shanghal 


Google 


Administration 
of Justice in the 
Settlement prior 
to the establish- 
ment of the 
Mixed Court. 
‘1853-1857. 


46 SuHancHal: Its Mrixep CourT AND COUNCIL 


shared by his colleague, Mr. Anson Burlingame, United States 
Minister, and upheld by Earl Russell, resulted in a decrease of the 
justicial power of the Consuls. 

The native prisoners were brought up daily before the Consuls 
and, after being subjected to an examination and upon guilt being 
established, were sent into the city for further trial and punishment. 
This procedure included also the examination of witnesses and if 
the latter were Europeans their evidence before the Consuls was 
forwarded in writing to the City Magistrate. 

In some respects, the above stated system much resembled 
the procedure of establishing a prima facie case, but its final result 
proved to be absolutely abortive. 

The City Authorities only in few cases gave adequate sentences. 
In the majority of cases, particularly in all matters pertaining to 
the breach of Municipal regulations and peace and order in the 
Settlement, the offenders escaped the penalty safely. 


“ Prior to the institution of this Court (Mixed Court) in May last,” 
stated Consul H. Parkes in his despatch to Mr. T. T. Wade, C. B., H. M. 
Minister at Peking, ‘‘all offenders arrested by the Municipal Police 
within the Foreign Settlement (exclusive of the French Quarter), 
frequently to the number of 20 a day, were brought before H. M.’s 
Consul or the Consul-General of the United States and committed by 
them to the Chief and nearest Chinese Magistrate inside the City. 
Through the want ot witnesses and the difficulty of preparing in Chinese, 
in such a number of cases, written information sufficient for their pro- 
secution, the proceedings before the Magistrates were often of a nominal 
character, and it was reported that in many cases the offendera were 
released after a short detention, and returned to the Settlement to steal 
and offend as before.” 


Mr. C. Alabaster, H. M’s Vice-Consul, in his Memorandum 
on the Mixed Court, enclosed in the despatch to Peking of 27th 
June, 1866, drew a more vivid picture of the position in the Settle- 
ment after the jurisdiction of the British and American Consuls 
over the natives was restricted. Mr. C. Alabaster says in his 
memorandum as follows : 


“This system was manifestly unsatisfactory. In the great majority 
of cases the City Magistrate had merely the charge to work on; and 
unless the prisoner confessed, or could be compelled by cross-examina- 
tion to give evidence against himself, a conviction was practically 
impossible. A large number of offenders therefore escaped with the 
discomfort of a few days’ incarceration, while every now and then an 
innocent man was subjected to a more lengthy imprisonment than was 
justified by necessity, pending examination. 

‘As the powers of the Municipality increased and the action of the 
foreign Police became more extended, the Chinese Police were by degrees 
driven out of the Settlement and the Chinese supervision over the 
native population was gradually withdrawn. Thus a large number 
of cases, which had hitherto been dealt with by the City Authorities 
directly, came under the notice of foreigners, and were sent in through 
the Consuls to be disposed of as above detailed. A vast amount of in- 
justice unavoidably resulted, as the following very common cace will 
show. A rascally Chinese, having a dispute with another, would take 
advantage of his knowledge of English on the interference of the Police, 
and, although in fault himself, give his less educated opponent in charge 
and get him sent into the City, the plausible story invented by the pro- 
secutor accompanying the prisoner, clothed with the authority of the Con- 
sul transmitting it, and the unfortunate defendant would, after lingering 
some days in con finement, be exposed to a rigorous examination on & 
charge of which he was innocent, as, although no prosecutor appeared, 
the Mandarin, in courtesy to the foreign authorities, felt compelled to 
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investigate the case and if the facts seemed doubtful, lean rather against 

the prisoner. 

‘To in some measure remedy this evil all cases after a time were 
partially investigated by the Vice-Consul or Interpreter of the British 
Consulate, and such only sent in as seemed to be hased on some founda- 
tion; but this investigation, necessarily superficial, while it protected 
some innocent persons led to the escape of many who were guilty, and 
the great objection in European cases remained that the real trial took 
place beyond the presence of the prosecutors and without the attend- 
ance of the witnesses. Justice was therefore still far from being secured, 
and with the usual prejudice which exists in the minds of Europeans 
against the Mandarins, the unavoidable escape of criminals was put 
down to the corruption of the Judge, rather than to the failure of the 
prosecution.” 

But even in view of this manifestly unsatisfactory system 
of the administration of justice in the Settlement, it was still impos- 
sible to revert to the old usages which existed during the period 
of 1853-1855. The tendencies displayed by the Ministers at Peking 
were firm, and the respective stipulations of the Treaties of Tientsin 
now in force, provided that :— 

‘* Chinese subjects who may be guilty of any criminal act towards 
British subjects shall be arrested and punished by the Chinese Autho- 
rities according to the Laws of China.”—-Article XVI of the British 
Treaty of Tientsin, 1858. 


Article XI of the American Treaty emphatically reiterated 
the provision of Article XXI of the Wangia Treaty (1844), that 
“‘the accused, in criminal cases, shall be tried by the officials of 
his own nationality and the law applied will be that of his own 
nationality.’’ It was obvious that in order to overcome the incon- 
veniences of the judicial system existing in the Settlement and to 
obtain finally the desired independence from the City authorities, 
it was necessary to come to a new arrangement with the native 
loca] officials. A very important effort in this direction was 
made by Mr. G. E. Seward, Consul for the United States, who on 


June 25th, 1863, succeeded in concluding an agreement with the { 


Imperially-Appointed Intendant Hwang, checking the menacing 
growth of criminality, and restricting the direct influence of 
the Chinese Authorities in matters affecting the Settlement. 


Article III of this agreement runs as follows : 


“The right of jurisdiction of the Chinese authorities over their 
subjects resident within the Settlement (American) is acknowledged 
to be indefeasible, but no arrests may be made, except on warrants stamped 
by the Municipal Authority (American Consul).” 

Article VI stated futher that : 

‘“ All foreigners, subjects of non-Treaty Powers, shall be liable to 
be dealt with in all things by the Municipal Authority, ‘but any indi- 
vidual of this class may exempt himself from such jurisdiction by the 
filing in the Consulate of any Treaty Power a written instrument ac- 
knowledging himself to be subject in all respects to the jurisdiction of 
such Consulate, provided that the said Consulate be willing to accept 
such jurisdiction, which shall be indicated by the issue in each instance 
of a document declaring the fact that the above-named instrument in 
writing has been duly filed, and that the person is entitled to the protec- 
tion of the Consulate.” 


As may easily be seen, the character of the above provisions 
tadically upset many previous stipulations regarding the jurisdic- 
tion’ of the local authorities over the subjects of non-Treaty Powers. 
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It had a very far-reaching effect, for the rights by virtue of this 
agreement were acquired, after the amalgamation of the American 
and British Settlements, 1863, by the joint Municipal Council of 
the International Settlement. 

Subsequently the matter was taken up by the Consular Body. 
On December Ist, 1863, the Consular Body forwarded to the Impe- 
rial Commissioner and Futai-li the following despatch : 

“In view of the fact that Your Excellency's Government has hitherto 
declined the jurisdiction over foreign subjects unrepresented by Consuls 
in this country, few means exist for restraining dangerous characters 
of this class and it is obviously desirable that a provision be made for 
imposing checks upon their conduct. At tha meeting of the Consular 
Body the only feasible plan appeared to be the investment of the Muntcipal 
Council of Shanghat, who already possess a limited police jurisdiction 
within the established boundaries, with such additional powers as shall 
enable them to deal with offenders who have no Consuls on the spot. 

« As the actual authority over such men rests with Your Excellency’s 
Government, it is therefore proposed that this authority be delegated 
through the undersigned to the Municipal Council, who will exercise it 
under their supervision with the view of providing a check upon the 
class of foreigners described above.” 

This letter was signed by Mr. J. Markham, H.B.M.'s Consul, 
Mr. P. C. Rameau, Acting Consul-General for France, Mr. G. E. 
Seward, Consul for the United States, Mr. Th. Probst, Vice-Consul 
for Portugal, and Mr. G. B. Dixwell, Imperial Vice-Consul for Russia. 

In reply to this communication, the Imperial Commissioner 
stated as follows : 

“With regard to the subjects of nationalities unrepresented by 
Consuls, living as they do in the midst of the general community and 
speaking in foreign tongues, it is, in fact, out of the power of the Chinese 
authorities to exercise discrimination and authority. It is right that 
the Honourable Consuls should transmit to the Municipal Council the 
power (on behalf of the Chinese Government), of holding jurisdiction 
over such persons, supervision being at the game time maintained by 
the Consular Body, and no laxity being suffered to exist. The Imperial 
Commissioner accordingly issues general instructions to all the Chinese 
subordinate authorities based on the tenor of the communication re- 
ceived, and has further to forward this reply, and to request the 
Honourable Consuls to take action accordingly.” 

Ting-Chih, 2nd. year, 10th moon, 30th day (corresponding to 
December Ist., 1863). 

Such an easy ceding of power on the part of the highest native 
authority in the circuit, even if not binding outside his jurisdiction, 
still should have been considered as an absolute acknowledgment 
of the weight and importance of the Consular Body and Shanghai 
Municipal Council in respect to their rights to exercise a certain 
jurisdiction over persons who were absolutely not amenable to 
their control according to the wording of the Treaties. 

This issue in its turn gave rise to further aspirations of far 
larger extent. This was the plan for establishing a Municipal 
Police Court in the International Settlement. 

The plan was seriously discussed at the meeting of the Con- 
sular Body on February 15th, 1864, and appeared to be not unreali- 
sable. 

This Police Court had to deal with Chinese minor offenders 
and had to be composed of a Police Magistrate recommended and 
paid for by the Municipal Council and appointed by the Consular 
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Body. The latter, however, decided to reserve as a matter of 
convenience, the jurisdiction over the unrepresented foreigners 
for themselves. It was proposed that monthly meetings of the 
Consular Body could serve as a Petty Session Court for dealing 
with the subjects of non-Treaty Powers.* 

Of course, the latter part of the said plan left much to be desired 
in every respect, and hardly could be placed to the credit of its 
authors, but as far as the establishment of the Municipal Police 
Court was concerned the scheme promised to put the problem of 
the administration of justice in the Settlement on a sound basis. 
It conformed with the earlier understandings with the native autho- 
rities and the psychology prevalent at that time amongst the foreign 
community, though some doubts were expressed that the Ministers 
at Peking would readily agree with the plan, owing to the position 
which they had assumed with regard to the judicial power of the 
Shanghai Municipal Council. ; 

However, this plan, like many others, very soon was replaced 
by another scheme which was brought forward by Sir Harry Parkes, 
then H. M.’s Consul at Shanghai. He proposed to institute a Chi- 
nese Court in the Settlement with foreign Assessors sitting in all 
cases affecting foreign interests. 

The advantage of this scheme was that it seemed to be in 
absolute conformity with the stipulations and spirit of the Treaties. 

Section XIII of the General Regulations for the British Trade at 
the Five ports of Canton, Amoy, Fuchow, Ningpo and Shanghai pub- 
lished July 22, 1843, later abrogated by Article I of the British Treaty 
of June 26th, 1858, Tientsin, said: ‘If unfortunately any disputes 
take place of such a nature that the Consul cannot arrange them 
amicably, then he shall request the assistance of a Chinese officer that they 
may together examine into the merits of the case and decide it equitably. 
Regarding the punishment of English criminals, the English Govern- 
ment will enact the laws necessary to attain that end, and the Consul 
will be empowered to put them in force; and regarding the punishment 
of Chinese criminals, these will be tried and punished by their own laws, in 
the way provided for by the correspondence which took place at Nan- 
king after the concluding of the peace.” 

Article XVII of the British Treaty of Tientsin, June 26, 1858, 
ran as follows : 

“If disputes take place of such a nature that the Consul cannot 
arrange them amicably, then he shall request the assistance of the Chinese 
Authorities, that they may together examine into the merits of the Case 
and decide it equitably.” 

Article XVI of the American Treaty of Wangia, 1844, pro- 
vided stipulations similar to those of the British General Regula- 
tions for Trade of 1843: 

“Citizens of the United States may seck redress in law; and on 
suitable representation being made to the Chinese local authorities 
through the Consul, they will cause due examination in the premises, 
and take all proper steps to compel satisfaction.” 

Article XXIV of the American Treaty of Tientsin reiterated 
the provision of the above stated clause. 

The proposed scheme of Sir Harry Parkes corresponded also 
with the provisions of the respective Treaties then in existence 
between the Imperial Chinese Government and other European 


°N.-C. Daily News, February, 1864, 
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Powers :—Norway and Sweden, March 20th, 1847, Portugal, 
August 12, 1862, and the Russian Treaty of Kuldja, July 25, 1851, 
Tientsin, June 1-13, 1858 and Peking, November 2-14, 1860. 

The Treaties with Russia are of particular interest, as they, 
more explicitly than any other Treaty, stipulated the Jurisdiction 
in cases in which Chinese and Russians were parties to the action. 

Article VII of the Treaty of Tientsin states as follows : 

“Toute affaire entre les sujets russe et chinois dans les porte et 
villes ouvertes sera examinée par les autorités chinoises de concert avec 
le Consul russe ou l’agent qui représente l’autorité du Gouvernement 
russe dans ]’endroit.”” 

Article VIII of the Treaty of Peking provided that: 

“Les contestations qui se rapportent point A des affaires de commerce 
entre marchands telles que litiges, plaintes, etc. sont jugées de consentement 
mutuel par le Consul et le chef local, et les délinquants sont punis d’aprés 
les lois de leur pays.” 

The above cited Russian Treaties gave birth to the Mixed 
Tribunals which at the time of Sir Harry Parkes’ project of the 
formation of a Chinese Court with foreign Assessors in Shanghai 
already functioned along the frontiers of Russia and China—in 
Eli and Tahcheng. These courts were composed of two judges, 
Chinese and Russian, with equal rights, and dealt with cases of 
a civil nature. The law administered was not of either nation, 
but the customs of the locality in which a given case originated. 
The decisions of these tribunals were final and no appeal against 
their verdicts was allowed.* 

Thus, the position of the Sir Harry Parkes plan was a very 
strong one. It appeared to be not only in conformity with the 
respective Treaties common to all nations represented in China, but 
responding to the character of the amalgamated Settlement placed 
under the joint control of the International Consular Body. 

Furthermore, the project of Sir Harry Parkes tended to 
reconcile the foreign community of Shanghai with the Diplomatic 
Body at Peking, which was apparently discontented with the 
attitude of the community with a view to its constant aspiration 
towards complete independence. This was a factor of no little 
importance which greatly advanced Sir Harry Parkes’ plan. 

In the opinion of Sir Harry Parkes the whole enterprise was 
merely a bold experiment to bring the native administration of 
justice closer to the Settlement without affecting its very nature. 
This view was shared by some of his colleagues, who concurred 
in his opinion that to establish quite an independent Court in the 
Settlement under the control or supervision of the foreigners would 
be highly detrimental to the sovereign rights of China, even in 
the peculiar circumstances of the Settlement. This, perhaps, induc- 
ed him to carry on the negotiations with the native authorities in a 
very peculiar manner, following in some respects the well known 
example of his predecessor, Captain Balfour, the first British Consul 
at Shanghai. It transpires from his despatch dated June 2lst, 
1864, and forwarded through the British Minister at Peking to the 


*In course of time these courts have proved satisfactory. In 1903 over 1,500 

cases were adjudicated in Ell so that in 1905 this system was extended to Kashgar— 

oes to the Emperor by Ma, Military Governor of Eli, 1904, 3rd. new collections 
ussia). 
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Foreign Office, that the negotiations even were carried on ver- 


bally : 

“ He (the Suchow Fut’ai Le) also said that he was prepared to faci- 
litate the establishment of a Tribunal to be formed by the Taotai and 
Consul for adjudicating cases of confiscation by the Customs as soon 
as he should hear that the F. O. at Poking approved of its adoption and 
HE EXPRESSED HIS ENTIRE APPROVAL OF THE COURT 
FOR THE TRIAL OF CHINESE OFFENDERS WITHIN THE 
FOREIGN SETTLEMENT AT SHANGHAI AND OF FOREIGNERS 
HAVING NO CONSULS TO REPRESENT THEM, which by consent 
of the U. S, Consul-General and the local Chinese authorities I have 
lately endeavoured to establish.” 


As a result of all these steps, the Taotai delegated one of his 
mandarins of an inferior rank, and on May Ist, 1864, a Court com- 
posed of this official and a British Vice-Consul as Assessor was 
opened at the British Consulate. 

The constitution of this Mixed Tribunal was absolutely un- 
determined. It consisted of a draft signed by neither of the parties 
concerned and framed on very indefinite lines. Even two months 
later, when the Court already was functioning, Sir Harry Parkes 
was unable to produce this draft when asked for it at the meeting 
of the Municipal Council on June 24th, 1864. He only stated that 
the original draft of the Mixed Court was amended, giving it a 
civil as well as a criminal jurisdiction, and promised that ‘‘it would 
be formally laid before the Council ’’* 


“This being as unsatisfactory a state of things as that it was in- 
tended to remedy, Sir Harry Parkes obtained the establishment of the 
Mixed Court,’”’—Mr. C. Alabaster tells us in his above-cited Memorandum, 
—‘a tribunal for tho decision of all cases in which foreigners were directly 
or indirectly interested, conveniently situated within the Settlement, 
where it was easily accessible by the prosecutors’ witnesses, and the 
public generally, and in which due attention to foreigners’ interests 
might be secured by the presence of their representatives, while the 
jurisdiction of the native authorities was left untouched. 

‘* After some difficulty the Taotai was made to thoroughly under- 
stand the nature of the proposed innovation and gave his assent to the 
Rules under which it was proposed that the Court should be established. 

“The Court was to be: ° 

“A Police Court for the trial of police cases occurring within the 
Settlement. 

‘‘A Criminal Court, for the trial of Chinese charged criminally by 
foreigners, and for the trial of foreigners, having no Consular representa- 
tives.” 

“A Civil Court for the adjudication of claims brought by foreigners 
against Chinese or by foreigners or Chinese against unrepresented for- 
eigners. 


‘* A Court of Appeal in Criminal and Civil matters.” 


However, in spite of the broad programmef given us by 
Mr. Chaloner Alabaster, the function of the newly-established 


°N.-C. Dally News, June 29th, 1864. 

tFrom the memorandum on the Mixed Court, written by Mr. Marcham, H. M. 
Acting Vice-Consul at Shanghal, enclosed in a despatch to H. M.’a Minister, June 
24th, 1865, we may learn that the original draft of the Mixed Court rules consisted 
-of eleven articles, viz. - 

Rule _1—Composition of Court ; Rule 2—Record and Interpretation ; Rule 3— 
‘Criminal Jurisdiction ; Rule 4—Civil Jurisdiction ; Rule 5—Criminal J urisdiction,— 
Foreign Offenders; Rule 6—Civil Jurisdiction,—Suits against unrepresented for- 
elgners; Rule 7—Appeals; Rule 8—Compulsory appearance of witnesses; Rule 9— 
enforcement of Civil Decisions; Rule 10—Mode of dofraying expenses; Rule 

—Gaol. 

These rules were never published and the original draft was destroyed during 
the fire which took place on December 20th, 1871, in the premises of the British 
‘Consulate. Woe regret no trace of this most Interesting document could be discovered 
dn the archives of H. B. M.’a Legation at Peking. AUTHOR. 
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judicial institution was practically undefined. It was entirely left 
to the free initiative of the men who constituted its Bench. 

Indeed, the earlier period of the functioning of the new tribunal 
was characterized by the untiring efforts of Mr. Chaloner Alabaster, 
the first British Assessor of the Mixed Court, to fill the gap in ite 
constitution, and his exceptional personality pre-determined the 
whole course of the development of this new civic enterprise. 

It is beyond any doubt, that contrary to the original draft 
of the Mixed Court, some details of which it is possible to gather 
from Messrs. C. Alabaster and J. Marcham’s memorandums on 
the working of the Mixed Court, 1865-1867, given in extracts in 
this chapter, the Assessors of the Mixed Court enjoyed during 
the earlier period a considerable amount of authority, approaching 
even sometimes to a complete equality in judicial power with the 
Chinese Magistrates. 

This fact was recognized by the Taotai in his letter to Consul 
Winchester, dated November 8th, 1865, stating that ‘‘ now all 
Chinese are sentenced by the Foreign Official to hard labour and 
the circumstances of the cases are never reported to the City Magis- 
trate.” 

The existing Treaties cited above provided ample ground to 
insist upon the contention that the Consuls, and thus, Assessors, 
in their capacity of lawfully authorized representatives of their 
Consuls were called to take their seat on the bench not to watch 
merely the cases on behalf of their governments but “ to examine 
into the merits of the case and decide it equitably ” (Article XVII, 
British Treaty of Tientsin, 1858.) 

Only one exception was made with regard to the Foreign Asseas- 
ors, that in purely native criminal cases, where the complainant and 
the accused were both Chinese, the Assessor sat on the bench only 
to watch the case on behalf of the foreign community. 

The Chinese authorities tried to restrict the power of the 
Assessors by proposing in the draft of the Court to vest the entire 
authority to deliver judgments in the Magistrate, but in practice 
the Assessors took a lively part in adjudicating the cases with the 
Magistrates. 

Mr. C. Alabaster gives some particulars exposing the aspira- 
tions of the Chinese authorities, who only a few months ago were 
near to ceding their rights entirely to the foreigners. 

‘As a Police Court it was to consist of a Chinese officer appointed 
by the Chinese Government, who would sit alone for the decision of 
purely Chinese cases brought before him by the Municipal Police, and 
in fact be a branch of the existing Magistrate’s Office, sitting for con- 
venience in the Settlement where the attendance of witnesses and desir- 
able publicity could be secured. But although, while the Court was 
merely an experiment, it was allowed that he should act as the Deputy 
of the District Magistrate, it was intended that he should be vested 
ultimately with independent magisterial powers, as the possible revision 
of the docisions he had given in the Court by his superior sitting in the 
City would lead to the defeat of one of the objects with which the Court 
had been established—the knowledge by foreigners of the result of all 
cages occurring in the Settlement. The event has proved the desirabi- 
lity of this being done as soon as possible, as the City Magistrate has 
persistently arrogated to himself the right of interference with the 
decisions of his Deputy, and all complaints have been unavailing to 
convince him that he has no right to do so, away from the Court. It was 
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desired at first that the Municipal Council should be represented in 
police cases by an Assessor appointed by them, but the Taotai stipulated 
that the Assessors should be representatives of responsible Governments 
with whom China was on terms ofamity, and an officer of one or other 
of the Consulates therefore had to attend daily to watch the interests 
-of the community. 

‘* As a Court for the investigation of criminal charges brought by for- 
igners against Chinese, the Court was to consist of the same Chinese 
officer assisted by a Consular Assessor. The Chinese officer was alone 
to be authorized to deliver judgment, the jurisdiction being of right 
vested in him, but the protection of the foreigners’ interests was to be 
‘secured by the power being conceded to the Assessor of staying the pro- 
ceedings and referrin, the case to the higher Court, should he differ 
with the presiding J iia: 


The first Magistrate delegated by the Taotai to preside in the newly- 
formed Court fortunately del nok belong to the type of haughty Chinese 
mandarin who was able, just out of despising the Westerners, to put 
obstacles in the way of smoothing the archaic methods of the Chinese 
judiciary. 

His position was not a light one. He got his commission from local 
authorities and in no way was independent in his judicial capacity. 
He was subordinate in every respect to the City Magistrate who, Mr. 
C. Alabaster acknowledges in his writing, very soon began to interfere 
with the functioning of the Court. The indefinite nature of the Court's 
area and the limitation of its power provided ample opportunity 
to do that. 


The official rank of the delegated Magistrate was also not that of 
high Mandarin. He was only an expectant Magistrate and this necos- 
sarily made him very sensible to every change in the views of his su- 
periors. 

The jurisdiction of the newly-established Court extended over 
the whole amalgamated British-American Settlement and over 
crininal cases which occurred within its boundaries : 


“It was proposed,” continues Mr. C. Alabaster, ‘‘ that the jurisdiction 
of the Court should be limited, criminally, to the trial of offences which 
could be adequately punished by imprisonment not exceeding 100 days, 
with or without hard labour, by 30 days cangue, by 100 blows of the 
light bamboo, or $100 fine, and, civilly, to the summary decisiorf of 
suits under $100, and the decision of suits subject to appeal above that 
amount, but these rules were at once abandoned. 

“It may be wise to limit the power of punishment entrusted to a 
subordinate Court, but the Judge who is capable of deciding on the facts 
in a case of larceny is equally capable of doing so in a case of felony 
(sic) and the Court therefore has tried all cases coming before it, merely 
referring its proceedings for confirmation when the gravity of the offence 
seemed to call for more severe punishment than it was empowered to 
inflict. The jurisdiction of the Court over foreigners is confined to 
those who have no Treaty representatives, the class who, previous to 
the establishment of the Court, were, by the supineness, timidity, or 
incompctency of the Chinese Government, able to commit, and who 
occasionally did commit, every variety of fraud and crime with impunity, 
and who, while they enjoyed all the benefits other nations have acquired 
for foreigners, brought discredit on the foreign name. 

“The jurisdiction has had the happiest effect, the rowdy Greeks, 


Chileans, Peruvians et hoc genus omne have been cleared out of the - 


Settlement.” 

The power of the Court was very insignificant. It was neces- 
sarily limited by the judicial and administrative power of the 
presiding Magistrate, who, as stated above, held only the rank of 
an expectant Magistrate, and had no independent seal. His seal, as 
distinct from that of an independent Magistrate, was not of copper 
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but of wood, and the Court itself in Chinese was styled, 
not a Court but “the Yamén of the Official North of the 
Yang-king-pang.” ° 

The maximum punishment which the Court could inflict was. 
100 blows of the bamboo, the cangue for not exceeding 14 days, 
hard labour also not exceeding 14 days, imprisonment, fine and 
deportation. * 

“None of the punishments are perfectly satisfactory, as, of the 
two ends for which they are instituted—the deterrence of possible and 
the reclamation of actual criminale—the former only (and that imper- 
fectly) is attained ; but until a reformatory gaol can be established, in 
which criminals may by their disgrace warn others to avoid crime, while 
they are taught the habits of regular and honest living—until this. 
can be done (and the difficulties pecuniary and political in the way are 
great) there seems no need, or indeed possibility, of advantageous alter- 
ation of penalties the Court is empowered to inflict,” said Mr. C. Alabaster, 
June 24th, 1866. 

If in the course of the trial of a case it appeared that the offen- 
der deserved a much heavier sentence, the Court was compelled. 
to refer the case to the City Magistrate for trial and sentence. 

The Court had no right to incarcerate the convict for a single: 
day without a second trial before Chih-hsien (City Magistrate) 
and the prisoner had to be put into the Chinese prison. 

“The fourth punishment (imprisonment) is, as carried out, almost 
@ farce ; but, as criminals are constantly brought before the Court who 
are physically unfit to undergo either the bamboo or hard labour, the 
Court is obliged occasionally to resort to it, rather as a means of protest 
against crime than from any faith in its efficacy. When a gaol on & 
proper system is established, the punishment of imprisonment wilk 
probably prove one of the most effective ; but at present there are na 
appliances for properly carrying it out,” Mr. C. Alabaster, June 27th, 
1866. 

The Court sat daily in the mornings in the premises of the 
British Consulate. The British Assessor sat four times and the 
American Consul-General or his interpreter twice a week. 

The sittings were public and always attended by a big crowd 
of Chinese watching with interest the proceedings. 

There were absolutely no rules as to the procedure of the 
Court, and one of the first moral conquests of the European on the 
Bench was the adoption of the controversial principle of the Wes- 
tern Court’s procedure. 

The accused was at liberty to interrogate the witnesses and’ 
cross-examine them, and his own statements were taken as evidence. 
The case was decided according to the weight of the evidence. 

The Chinese Courts at this time paid very little regard to 
direct statements. The accused in the eyes of a Chinese judge was 
already guilty of the crime implicated to him and had to prove his. 
alibi. He was not excludedfrom giving evidence, for he was 
considered not only as a good witness, but as a most important 
one, but he was deprived of the right to carry on an active defence 
on his own behalf. All other witnesses were not reliable in the 


*The punishment of the prisoners by sentencing them to hard labour was an. 
innovation, as the Chinese penal code did not provide such a punishment, and it wae 
introduced as an experiment with the assent of the Chinese authorities.—AUTHOR, 
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opinion of the Courts.* The main duty of a judge was to wring 
the truth out of those brought before him. The Chinese Courts 
did not simply accept their statements and did not weigh the evi- 
dence, but, after a careful cross-examination, narrowly scrutinized 
them and decided according to the conviction of the judges. One 
may say that the Judge had to ascertain the facts, gather the cir- 
cumstances and then find what article of the Code the facts agreed 
with, sothat the penalty might fitthe circumstances. The lower Courts, 
like the Shanghai new Mixed Court, however, had even no right 
to go into any consideration of the ‘‘ circonstances attenuantes.” 
This privilege pertained only to the Supreme Court at Peking. 

The latter fact was not of great importance in the case of the 
Mixed Court, which in the earlier period of its existence had to 
cope only with minor cases, but still the adoption of public pleading 
by the parties in Court was an innovation which guaranteed better 
the proper administration of justice. 

The above stated innovation was accepted by the presiding 
Chinese Magistrate as well as by his superiors without any consi- 
derable difficulty, as it affected matters of minor importance in 
the eyes of the Chinese officials. 

The ease in attaining the first success enabled Sir Edmund 
Hornby, judge of the British Supreme Court, to uphold the existing 
status of the newly created Court and to state that in his opinion 
“it was undesirable to encumber the Court with written rules. 
A Chinese Court with Foreign Assessors should be a Court of equity 
rather than a Court of law.” 

As a matter of fact, in applying the law during the earlier 


period of its functioning the Court followed the above-stated views 
Jurledictio 


of Sir Edmund Hornby, particularly as there was no special neces- 
sity to apply the heavy machinery of Chinese legislation in dealing 
with petty criminal cases brought before the Court. 

But in October of 1864 the jurisdiction of the Court was ex- 
tended to civil cases in which British subjects were plaintiffs and 
those against natives in foreign employ. 

The extending of the jurisdiction of the Court to civil matters 
was not only the result of the long-needed institution of a per- 
manent tribunal to cope with civil matters, but also the result of 
the growing prominence of the Court.f 


“‘The experiment having succeeded in criminal cases was extended 
in October last to civil suits, in which British subjects are plaintiffs, 
and which had hitherto been dealt with in an unsatisfactory manner 
by means of correspondence between the Consul and the Chinese 
authorities. The extension of the jurisdiction of the Court necessitated 
the appointment of an additional and a higher officer, and the Haifang 


** The Chinaman is taught that the onus of discovering a falsehood lics with 
the person to whom the falsehood is told. 

“ Therefore we lay it down as a broad prinelple that especially in questions of 
life and death no amount of native testimony should be held sufficient for conviction. 
Until some horrible catastrophe occurs native testimony will not be excluded formally 
from our courts, but the sooner it is done in practice the better,”’ says a contemporary 
writer, discussing the issues before H. M.’s Supreme Court in China, thus co ing 
the general Chinese idea about the value of Chinese evidence, and further tchengrengry 3 

“Does the pecullar form of religious bellef which a Chinese Possesses on the 
subject of the existence of a God—by whatever name called—and of his attributes, 
exercise such an influence as to induce a Chinaman to speak the truth on a given 
eT nae Shen s en Poa iete ea 31st, 1868. BP. 61 a aes p 

Ir arkes omas e, C.B., H.B.M.’s Minister a king, Jan- 
uary 17th, TneS. : 
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or Sub-Prefect, whose rank is above that of the Chief Magistrate, was 

despatched for the purpose. He sits on an average two afternoons 

in the week and has to come out of the City on each occasion. The 

Taoutae is also willing that he should hear cases against Chinese in 

foreign employ, which saves their employers from the inconvenience of 

attendance in the City of their servants and frequently also of their 
arrest. Chinese defendants attend by summons of the Court; the 
decision is given by the Chinese officer, but is subject to appeal to the 

Taoutae from the foreign side, if not concurred in by the Assessors. 

The other foreign Consuls-General and Consuls find it convenient to 

bring suits that they have to press into this Court, and send an officer 

as Assessor, but it is usual for the assistance of the British Assessor to 
be sought for by both the foreign and Chinese functionary on those 
occasions.’’—Extract from Sir Harry Parkes’ despatch to Sir Thomas 

Wade, c.B., March 24th, 1865. 

The extension of the jurisdiction of the Court to civil matters 
was marked by a change in the attitude of the native authorities 
towards the newly-born institution. Now, it took on an importance 
in their eyes, as it affected material interests of the native residents 
of the Settlement and, in some other way, their own. Every civil 
case meant for them a certain amount of income in the shape of 
Court fees, taxes and customary remuneration of the large staffs 
of the Chinese Courts. They tried again to insist that the whole 
authority should be vested with the presiding Magistrate. 

The foreign Assessors had only to sit and watch the cases 
on behalf of their Governments. In case of dissatisfaction with 
the decision of the Court, the Assessor could protest and the case 
had to be again brought before the Consul and Taotai, acting jointly 
as a Court of Appeal. 

The Chinese authorities based their pretension on the pro- 
visions of Articles XVI and XXII of the British Treaty of Tientsin, 
1858, and Article XI of the American Treaty of Tientsin, 1858, 
ignoring entirely Article XVII of the British Treaty of Tientsin 
and a similar provision coming under Article XXIV of the American 
Treaty of Tientsin. 

They had before them a typical diplomat of Earl Russell’s 
school, strictly adhering to the words of the Treaties, and in case 
of some doubt or non-correspondence of the structure of any of 
their provisions resorting readily to the conception of non-encroach- 
ment upon the sovereignty of China. It was not very difficult 
to convince Sir. Harry Parkes to accept the Chinese point of view 
that only Article XVI of the British Treaty of Tientsin could be 
applied in the new Tribunal and that Article XVII of the same 
Treaty had no bearing whatsoever upon matters relating to the 
practice of a Chinese Court in the Settlement. 

By agreeing to the Chinese contention and neglecting Article 
XVII of the Treaty of Tientsin, Sir Harry Parkes lost one of the best 
opportunities to fix once and for ever the rights of the Assessors. 

Moreover, in agreeing with the Chinese conception, he deprived 
his own scheme of one of its main advantages—the international 
character of the new institution, which had in view to place under 
its jurisdiction not only the Chinese in the Settlement but also 
the Chinese in the French Concession. 

In practice, Sir Harry Parkes’ policy brought little change 
in the actual position of the Assessors, whose moral influence on the 
Bench remained unshaken. 
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The extension of the Court’s jurisdiction to civil matters placed 
necessarily before the Court new legal problems, which the Chinese 
Magistrate, even of a Sub-Prefect’s rank, was unable to solve. 
His scientific and judicial arsenal for the disposal of civil matters 
‘was composed of some anachronic rules of the old Chinese Code, 
which scarcely could be applied in civil suits between foreigners 
and Chinese. ; 

“ Tf anything is wanting,” said a contemporary official report, 
“to rebut the prevalent doctrine that China has attained to a 
high state of civilization, it is the absence of anything like a system 
of commercial law.” 

In fact, the Chinese law contained nothing with regard to 
mercantile contracts, trust, property, or the law relating to debtor 
and creditor. Allthat was at the disposal of the Judge called to 
try a modern civil case was a badly-drawn scale of punishments 
consisting of so many blows with a light or heavy bamboo. This 
“ philosophy system ” made no mention of redress for wrong or 
injury.* 
Indeed, if there was no special need to bring into operation 
the heavy machinery of the old Chinese law in dealing with petty 
criminal offences, the absence of any suitable precedent in the 
Chinese law concerning civil matters placed the presiding Magistrate 
in the Mixed Court in a most difficult position. He was compelled 
to follow the principle of a strange law, which was laid before him 
by his foreign colleagues with irresistible logic. 

' Of course, the controversial element in civil procedure was 
retained, as well as the method of deciding cases upon the weight 
of the evidence, though, the indefinite nature of the constitution 
os on Court still left much to the unrestricted discretion of the 

ench. 

A definite line was drawn between criminal and civil matters, 
which, according to the Chinese Jaw, merged one into another. 

It should be acknowledged that the Magistrates and Taotai 
readily accepted these principles, so that in reporting the case of 
Francisco Hernandez, H. B. M’s Consul had to state in 1866 that 
“‘the Taotai conducted the proceedings with perfect intelligence, 
cross-examining the witnesses very effectively, and had no difficulty 
in arriving at a just estimate of the testimony ” ft 

This state of affairs gave a certain moral satisfaction to the 
first Foreign Assessors of the Mixed Court, though the Chinese 
authorities sought in every way to restrict the growing power and 
independence of the Court. 

In order to get an idea of the actual position of the Court 
in this respect, we have again to refer to Mr. C. Alabaster’s memo- 
ha which gives the following particulars of the power of 
the Court: 


°As a striking example of the Inefficiency of the system applied by the Chinese 
Courts in deodink civil sults there may serve the case of the Oriental Booking Corp- 
oration vs. Jon-Choang and Wye, heard in 1864, before Mr. J. A. Webster, H. M.’s 
Consul at Hankow, and Messrs. K. K. Mackenzie and J. Ashton, in which the defen- 
dants, both Chinese subjects, voluntarily submitted to the authority of a fore 
Court. They stated at the hoaring that er preferred to be tried according to the 
foesign law and customs than to be tried by their own Courts.” 
. C. H., May 14th, 1864. 
tN. C. H., December Ist, 1866, 
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“But although no large increase of jurisdiction is sought, a large 
increase of power is necessary. 

“ At present, in criminal matters, with the exception of those cases 
when the penalty of hard labour is inflicted, the Court merely states its 
opinion that a certain punishment should be inflicted, a second trial 
before the Chih-hsien being necessary before a sentence can be carried 
out and the action of the Court is uncertain and therefore unsatisfactory ; 
the opinion of the Court has of course a certain weight, but it is never 
sure that it will be acted on and a loophole for misrepresentation is 
afforded. 

“In civil cases, the increase of power necessary to enable the Court 
to enforce its decisions is even more necessary ; what is required by foreign 
interests is the establishment of machinery by which a just claim can 
be enforced, not a Court which can only decide on its foundation. 

“‘ There are now cases in the Court in which the satisfaction of claims 
decided by it in the favour of foreign claimants is as far from settlement 
as ever, and until the power of confinement and seizure of property is 
given the Court, no remedy can be looked for. The Hai Fang does 
occasionally confine a debtor in his Yamén, but if the defaulter be the 
possessor of official rank he declares he has no power to act, and the 
enforcement of a civil claim by any officer unconnected with the Court 
seems in the peculiar state of Chinese Civil Law to be practically im- 
possible. The utmost that is ever done is the nominal confinement of a 
debtor in a sponging house, by which he is put to expense in the way 
of fees or squeezes, but otherwise suffers no inconvenience, his per- 
sonal liberty being unmolested so long as the fees are paid. 

“It is to be hoped, therefore, that the Court will be granted the 

power of imprisoning defaulters against whom a judgment stands 
Feeuried: eg of seizing and disposing of property belonging to them, 
the system by which action is limited to pressing on the Chinese authori- 
ties the execution of a judgment being too slow and uncertain to give 
satisfaction.” And further referring to punishments : 

‘‘The punishments awarded by the Mixed Court are: The cangue, 
the bamboo, up to 100 blows, hard labour up to 14 days, imprisonment, 
deportation, fine. 

“The first, the cangue, is, since the institution of the chain-gang, 
rarely resorted to. It is useful occasionally when it is desired to check 
some form of crime constantly recurrent at one locality, and is inflicted 
in those cases in which, while the bamboo alone appears insufficient, the 
absence of any foreign interest deprives the Assessor of the right of 
interference. But it has the disadvantage of appearing cruel, and 
causing sympathy to be felt for the criminals undergoing its operation. 

“*The bamboo is the commonest punishment inflicted, 20 to 50 
blows being meted out for petty theft, while graver crimes are met by 
80 to 100. It is a most unsatisfactory punishment, as it has little moral 
effect on the hardened criminal, and there is always great uncertainty 
as to the manner in which it is carried out. 

“‘The third punishment is the most satisfactory means of dealing 
with crime the Court has at its disposal. It exposes the criminal to 
derision and contempt of his fellows, and thereby deters them from 
following his example. It makes him useful while he is undergoing his 
punishment, and it enables the Court to see its sentences properly 
carried out. 

‘“‘Its deterrent effects have been most marked. Receivers of stolen 
property, who laughed at being sent into the City to be bambooed, 
secure that, if unable to bribe themselves off, a fee to the executioner 
would make the infliction a farce, were horrified at the institution and 
cleared out of the Settlement in crowds when the first of their number 
made his appearance in the gang: and a domestic servant once sentenced 
to it so utterly loses face that he almost invariably leaves the place 
directly his term is concluded. Even the more callous criminals dislike 
it, as their employment on the roads makes them so well known that it 
is impossible for them to continue their vocation after a week or two 
passed at hard labour. But the power of inflicting it requires to be 
used with great discretion, as the higher Chinese officials, seeing that its 
concession practically takes their jurisdiction over the Chinese out of 
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their hands, are greatly opposed to the system ; while their underlings, 
who lose a certain amount of fees by it, naturally abhor it, and eagerly 
seize every opportunity to attempt to obtain its abolition.” 


Thus, hard labour was the most effective and practically the 
only measure to cope with the criminality in the Settlement which 
was in the power of the Court to inflict upon the convicts without 
referring to higher authorities. And if the Court was to be de- 
prived of this only power, its authority would become a mere fiction. 


“The subject of hard labour for prisoners, states the Municipal 
Council's report dated October 10th, 1865, has had the attention of 
the Watch Committee, as they deem it highly desirable that Chinese 
sentenced for thefts in the Settlements should, instead of being sent into 
the City where they can buy off punishment, be punished in the Settle- 
mente and be seen working on the roads. The Committee have addressed 
H. B. M. Consul on the subject and if certain arrangements as to the 
prin and keep of prisoners can be settled with H.E. the Taotai they 

ope the Works Committee may devise some means of making prisoners’ 
labour useful, although it may be doubtful if it can be made productive.” 


Meanwhile, in consequence of the death of one Tae Jun Chei, 
@ prisoner sentenced by the Mixed Court to hard labour, the Taotai 
addressed H. B. M’s Consul a letter dated November 8th, 1865 * 
objecting to the sentence of hard labour passed on prisoners by 
the Mixed Court and carried out in the chain-gang. 


“Wei-Juan of the Mixed Court sits in conjunction with the Vice- 
Consul or Interpreter—Dragoman of the Consulate as Assessor, but all 


punishment to Chinese should be settled by the Chinese officer, then it 


would be in accordance with the rules. 

‘‘ But now all Chinese are sentenced by the Foreign Official to hard 
apt ae the circumstances of the cases are never reported to the Magistrate 

oO! 16 q 

as There is no such punishment in the Chinese code as hard labour, 
and it is not agreeable to the Treaty that Chinese should be punished 
with a punishment belonging to a foreign Code.” 

The logic of this letter was irresistible, and there was nothing 
left to Mr. C. A. Winchester, the successor of Sir Harry Parkes, 
but to agree and direct the British co-judge of the Mixed Court to 
refrain, pending further instructions, from recommending to the 
Chinese Magistrate the addition of hard labour to such sentences 
of imprisonment as the Court may pass. 

In a letter to the Municipal Council dated December, 1865, 
Mr. C. A. Winchester stated that he regretted this interruption 
of an experiment which was found to be working beneficially in the 
repression of offences among the native population. He proposed 
to seek an early interview with the Taotai to discuss the subject 
and urged the Council to draw some definite rules regarding the 
said measure of punishment, which should be presented to the 

. Taotai, viz. : 

(1) A scale of diet for hard labour prisoners, (2) Daily medical 
inspection of prisoners, (3) A definite number of the hours of labour 
with due regard to the seasons of the year, and (4) The humane 
treatment of the prisoners by their warders. 

This has been in a most satisfactory way done by the Municipal 
Council, which, in addition to that, proved that the prisoner Tae 
Jun Chei died from an old disease and that no blame could be 


*Municipal Council’s Annual Report for 1865, 
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attached to the Police for having treated the convicts in an 
inhumane manner. 


“Unfortunately at the commencement of the experiment,” stated 
Mr. C. Alabaster in his memorandum, “ the arrangements of the Muni- 
cipa] Council were so imperfect that it was possible to stigmatize the 
system as cruel and inhumane, but if the rules which have now been 

don are adhered to, the only objection that anyone can possibly 
raise will be that the punishment is too mild—a fault on the right side. 

‘“When the system is in proper working order, it will probably be 
desirable to obtain for the Court the power of inflicting longer terms than 
it is now able to do, as 14 days hard labour is very inadequate punishment 
for many offences for which sentence to the chain-gang is the most 
effective means of punishment.”’* 


The “I’’ was dotted. There remained nothing of the broad 
plan of the founders of an independent Chinese Court in the Settle- 
ment. 

Moreover, it seemed that from the point of view of the Chinese 
authorities the necessity of its further existence was in some doubt, 
particularly as it constantly raised the jealousy of the Territorial 
Magistracy. At any rate it transpires from a despatch of Consul 
Winchester to H. M’s Minister, April 5th, 1867, that the question 
regarding the closing of the Mixed Court seriously occupied the 
Taotai. Owing to a certain summons being wrongly served on 
some premises in the occupation of the Chinese Government, the 
Taotai allowed himself to be worked into a state of considerable 
irritation and wrote to H.M’s Consul, stating his intention of closing 
the Court. He was subsequently pacified, but H.M.’s Consul 
stated to H.M’s Minister as follows : 

“We have been so accustomed to the working of the Mixed Court 
that in spite of its defects the idea of returning to the old system with 

its utter inefficacy was at first quite bewildering. Enough of the im- 

pression still remains on my mind to induce me to move you in the most 

earnest terms to urge forward the arrangement for its permanent estab- 
lishment, and place its existence beyond the reach of the effects of the 
wounded dignity of any individual officer.” 

And in spite of the fact that ‘‘ the authorities have affected 
to regard the Court as an institution depending on the will of the 
Taotai which he can unmake—as he has made it—at his own 
discretion,” according to the further confession of Consul Win- 
chester in the above cited despatch, still Mr. Winchester admitted 
that ‘‘ daily experience satisfied him of the necessity of giving to 
the Court a more permanent character and extended jurisdiction.” 


Court’a practice In fact, notwithstanding the critical position of the Mixed 
1865-1867,” Court, its function continued uninterruptedly.t 


In autumn of 1866, we see, besides English and American 
co-Judges, a Prussian co-Judge sitting in the Court. 


*However, the chain-gang followed by hard labour was still in use until 1868) 

and only in 1870 Mr. Medhurst, H. B. M.’s Consul, informed the Municipal Council 

that he finds it impossible to press the Chinese on that point any longer.—AUTHOR. 

tCalendar_of Proceedings in Criminal Cases before Mixed Courts from May 
2nd, 1864, to December 31st, 1864: 

Convic- Committed 

Arres- Acqult- ted by by Warn- Flog- Cangu- Hard Fined. Total 

ted. ted, Mixed City Magis- ed. ged. ed. labour. 

Court trate. 


2178 = 557 1326 295 612 363 55 10% 192 1326 


¢Consul Winchester’s despatch to H. M.'s Minister, October 2nd, 1866. This is 

° the first reference to tho Prussian Assessor. It is worth while to note in the carller 

period of the oxistence of the Mixed Court, the Assessors were mostly styled in all 
official doouments as ‘' co-Judges.’’-—AUTHOR. 
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In the same year we see also the first Counsel, Mr. Rennie, 
defending the interest of a Chinese in a civil suit—Adanson vs. 
Kin Kee—before Deputy Magistrate Chu Hoe-fung and Assessor C. 
Alabaster. 

The latter event was again an innovation which, as it will 
be seen later, has had very important bearings upon the course 
of the Mixed Court’s development. 

The Court heard all criminal cases, referring the prisoner for 
sentence or further examination, as the case might require, to the 
City Magistrate, whenever the penalties it was authorized to inflict 
appeared insufficient. Copies of the evidence were forwarded. In 
more important criminal cases the place of the Deputy Magistrate 
was occasionally taken by one of the local Magistrates of higher 
rank, the District Magistrate or the Sub-Prefect. 

The procedure applied was that which was introduced at 
the beginning of the Court’s work in 1864, based upon the Anglo- 
Saxon principles of Court procedure, but slightly modified if an 
American or Prussian Assessor sat on the Bench. In cases where 
witnesses refused to attend and compulsion became necessary, 
& warrant was issued by the Court, which was counter-signed by 
one of the Assessors and the assistance of the Municipal or French 
Councils or Chinese authorities was invoked, as required. The 
prisoners served their penalty in the City Magistrate’s Yamén. 

Deportation was carried out entirely through the Chinese 
authorities and consequently was most uncertain in its operation. 
The expense attending it often led to nominal attention only being 
given to the recommendation of the Court. 

A fine was applied in cases where the accused was charged 


with drunkenness, riot, furious riding, breach of the peace, etc. 


The amount of fines inflicted necessarily varied, and the Court 
adopted a scale proportionate to the means of the offenders rather 
than, as is usual, one proportionate to the nature of the offence, 
by which means they were enabled to touch the rich, while they 
avoided ruining the poor men brought before them. 

As a Court of Reference and Appeal, the Court consisted of 
the Taotai and one or other of the Consuls, who were invited to 
attend whenever any foreign interest was concerned. But the 
Taotai was an overworked official, and had no time for judicial 
labours, and the reference of ordinary criminal cases to him was 
out of order. 

The Court of Reference, therefore, in criminal cases was practi- 
cally the District Magistrate’s Court, and when foreign interests 
were involved, he was either requested to sit in the Settlement, 
or a Consular officer was sent to watch the case in the City. Cri- 
minals at first were sent to the Taotai, but as it was found he invari- 
ably referred the case to the Chih-hsien(City Magistrate),the practice 
was discontinued, a note merely being sent to the Taotai, requesting 
him to cause the Chih-hsien to give the case the necessary attention. 

The Court heard all cases brought against non-represented 
foreigners, referring to their superiors when the gravity of the 
case or dissent relative to the guilt of the prisoner seemed to require 
it. In any case in which the person charged was a non-represented 
foreigner, two Assessors sat on the bench. These two Assessors 
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zee officers of the Consulates of Great Britain and the United 
tates. 

It should be admitted that, owing to the agreement of Mr. 
Seward (U.S. Consul) of 1861, above referred to, which still preserved 
its moral effect, and mainly due to the fact that the Consuls for Russia, 
France and Prussia were in charge of the interests of the majority 
of the nations unrepresented in China, and extended to them their 
good offices, criminal cases in which non-represented foreigners 
were involved were very scarce. The Court had mostly to deal 
with cases of unrecognized foreigners from whom the protection of 
their respective Consulates had been withdrawn.* 

The first period of the working of the Mixed Court was charac- 
terized by complete accord between Magistrate and Assessors, 
in spite of the difficulties which arose in connection with the con- 
stitution and power of the Court. ‘‘Calm discussion and deliberate 
consideration having hitherto invariably led to their eventual 
accord,” stated with satisfaction Mr. C. Alabaster in his memo- 
randum of 1867. But, let it be admitted, such harmony in mutual 
relations between the presiding Magistrate and his foreign co- 
Judges should be entirely attributed to the noble personality of 
Mr. C. Alabaster and his colleagues, rather than to any other reason, 
particularly bearing in mind the innovations which they caused 
to be adopted by the Court, and which sometimes offended the 
Chinese Mandarin’s patriotic feelings. 

“At any rate it resulted that the Taotai was constantly beset by 
exaggerated accounts of the proceedings of the Court, and trifling mis- 
takes were perverted into grave causes of offence,’’ stated Consul A. C. 
Winchester to H. M.’s Minister on April 5th, 1867. 

The Court heard and decided, subject to appeal to the Taotai, 

all civil cases in which foreigners were plaintifis, irrespective of the 
amount in dispute. Whenever the Chinese officer and the Assessors 
differed relative to the decision to be given, the case was adjourn- 
ed pending reference to their respective superiors. It was first 
supposed that the same Magistrate who sat in the Police and 
Criminal Courts would be vested with the civil jurisdiction, but the 
first cases which came before the Court were of such magnitude 
that he became alarmed and represented his insufficiency to the 
Taotai, who directed the Hai-Fang or Sub-Prefect to sit in civil 
cases. 
The procedure adopted in civil cases was that which Mr. C. 
Alabaster and his American colleagues brought along with them 
as a result of a complete absence of any adequate provision to that 
effect in the Chinese Code. The plaintiff filed a petition with the 
Consulate, which, after being translated into Chinese, was forwarded 
to the Magistrate, who in his turn sent a copy to the defendant. 
The service was executed through special Court runners attached 
to the Court and subordinate to the Magistrate. No summons 
for security or any other form to guarantee the presence of the 
defendant at the trial of the case, and to prevent his leaving the 
jurisdiction of the Court, was in use. 


*The portion pertaining to the Practice of the Mixod Court was composed after 
Messrs. C. Alabaster and Marcham’s memorandums upon the practice of the Mixed 
Court rolating to 1865-1867. 
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The enforcement of the decision was left entirely to the Chinese 
authorities, who, when necessary, were specially called on to do 
so by the Consul of the nation concerned. There was no cause of 
detention for civil prisoners and proper procedure for the execution 
of sealing orders, seizure of judgment debtor’s property, or any 
other form of enforcement of decisions adopted in Western coun- 
tries. 

The Court heard and decided suits against unrepresented 
foreigners, irrespective of the amount involved. In all cases of 
dispute, reference was made to the Taotai or Consul, as the case 
might be, previous to any judgment being given.* 

Of course, the above-described procedure of the Court still 
left much to be desired, but the main principles of European juris- 
prudence, like publicity, pleadings of the parties, and decision on 
the weight of evidence, were adopted and carefully preserved by 
the Assessors. 

But, as stated above, the absence of any Chinese Civil Code 
gave in some respects a possibility of extending the application 
of some further principles of Western law of a more or less broad 
character. 

The application of foreign principles was a very delicate thing. 
It easily might have given rise to further exaggerated rumours 
regarding the proceedings in the Mixed Court, which once almost 
caused the closing of this institution. 

The position of the Assessors in that respect was very difficult. 
The Foreign complainants, seeing on the Bench a foreigner, address- 
ed themselves exclusively to him and in the absence of any Chinese 
legal maxims insisted upon the application of the law of their 
country. 

They claimed, and, it should be admitted, they had very 
often ground to do so, that the transactions at issue were carried 
on upon Western lines, that they had entered into an agreement 
only believing that in case of non-fulfilment of the contract the 
penalty would be in accordance with their own law. The document 
itself was often drawn up according to the form required by Western 
law and in a foreign language.t 

Sometimes the logic of the claim was irresistible for a foreign 
Assessor brought up in the same principles of law, but a ruling of 
the Court to that effect defined the character of the practice in 
matters relating to the principles, which could be laid down as 
the foundation of verdicts : 

“The Mixed Court a3 a Chinese Court could not be influenced by 

English law maxims, and that to introduce anything like the technicality 

and formality of procedure which appertained to English Courts would 


lead to injustice, as the Mixed Court, unguided by any written code or 
precedent, could pretend only to decide each case upon its own merits.” 


hcesta Co Mtabasier ead Marbuer ey Mamonccn ie Tee cet eee 
Coort relating to 1865-1867. 

definitely dicpasedl OF Ue the Aree oe eee ee aera wih tie, Chilieas was 
Seana Sean haha om Svea nM Gh 
him."—N. C. H., November, 1871. eo 
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Case Hay-Achun and Ayaw, February 2nd, 1867, before Magistra\ 

Chon aad oot udge C. Alabaster). * cs : = 

All the aforementioned does not indicate that the foreign 
co-Judges had entirely abandoned every effort to build a bridge 
between the two legal systems, but they necessarily confined them- 
selves to certain forms beyond which they thought it was unreason- 
able to go in the circumstances. This view was expressed in the 
case of Preston, Bruell & Co. vs. Shen Lan Sing & Shen Law Sun 
by Mr. C. A. Winchester, H.M.’s Consul, who sat with the Taotai 
Yong in appeal on November 23rd, 1867 : 

“*T have read with care and attention the remarks of the co-Judge 
who sat with the Chinese Magistrate in the case, but am unable to concur 
with him in the judgment he has given. 

“* While I should regret to see any attempt to make the specialities 
of English or any other foreign law the standard of proceeding in the 
Mixed Court, there are equitable principles common to all laws which 
can’t be disregarded. 

“No one is more satisfied than I am of the desire of the Court below 
to adapt those principles to the administration of justice in the peculiar 
circumstances of this Settlement.” 

Practically, the Court, under the moral guidance of the As- 
sessors, sought to adopt only those European principles in the 
administration of justice which either were familiar to the Chinese 
conception of law or could be accepted by the Chinese without 
bringing any pressure on their mind. 

On the other hand, in delivering judgments in cases in which 
natives and foreigners were parties to an action where native cus- 
toms and law were applied the Assessors thought necessary to draw 
a parallel between the respective provisions of the Chinese and the 
European laws, trying to establish a similarity which enabled them 
in some respects to reconcile the divergent Chinese and European 
points of view. 

Just to give an idea of such efforts we may mention the case 
of Wilkinson & Co. vs. Sanke, heard before Mr. R. S. Forrest, 
H.B.M’s Vice-Consul, and Magistrate Chén, December 5th, 1868. 

In this case plaintiff bought a certain amount of drills from the 
defendant. Customarily these goods were sold on the market 
as containing 40 yards a piece, and were never inspected before 
purchase. Before the transaction took place the defendant had 
never been in actual possession of the goods, as he purchased them 
from a third party, and sold to the plaintiff from its godown. 
Plaintiff sent the goods to Hankow, where they were opened, and 
it was found that they were 14 yards short of the customary 
length. Defendant did not deny the loss on the length, but 
advanced the argument that, as he never had actual possession of 
the goods, he was not liable for the loss, and that he gave no 
warranty with them. 

The Assessor, in expressing in writing his concurrence with 
the Magistrate’s views, stated as follows : 


*This ruling was upheld by the Higher Tribunal composed of H. E. Taotal Ying 
and Mr. A. C. Winchester, H. B. M.’s Consul, and the principle expressed therein 
is still in force in the practice of the International Mixed Court.— AUTHOR, 
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_ ‘Now, if there be no express warranty the common law in general 
implies none. Its rule is unquestionably both in England and America 
caveat emptor, let the purchasers take care of their own interests. 
(Parson’s Law of Contract, p. 461.) In the present case there is no war- 
ranty, the goods were bought by the shop mark and the seller guaranteed 
no particular size or weight. They were formally inspected in the 
interests of the buyers, and accepted by them. I do not therefore 
hesitate to apply the rule caveat emptor, more especially as there is no 
suspicion of fraud on the part of the vendor. Parson’s Law of Contracts, 
says ‘the rule is apparently severe, and it sometimes works wrong and 
hardship, and it is not surprising that it has been commented upon 
in terms of strong reproach, not only by the community, but by members 
of the legal profession and these reproaches have in some instances been 
echoed from tribunals which acknowledge the binding force of the rule. 
But the assailants of this rule have not always seen clearly how much 
of the mischief apparently springing from it arises rather from the in- 
herent difficulty of the case. As a general rule we must have it or its 
opposite, and we apprehend that the opposite rule, that every sale 
implies a warranty of quality, would cause an immense amount of liti- 
gation and injustice.’ ’ 


And further concluding his argument, Mr. R. J. Forrest said : 


‘I must therefore agree with the Magistrate in a verdict for defen- 
dant.’” 


As another example of the same system there can be cited 
the judgment which was delivered by the same Magistrate, Chén, 
and Mr. Arthur Davenport, British Assessor, in the case of Traut- 
man & Co. vs. Woo Tse Chun, May 10th, 1871. 

In the course of his reasoning Mr. A. Davenport stated as follows: 


“It is a rule of this country, descending from the times of high 
antiquity, that no civil action shall be brought unless the plaintiff can 
produce in support of his claim an agreement or a memorandum in 
writing signed by the party to be charged therewith, or his agent, or 
else prove the receipt of bargain money or part payment, or delivery or 
part payment, occupation of premises, taking possession of property, 
or some other overt act; in short, produce some substantial evidence 
in proof of his position, in contradiction to mere verbal promises, the 
object being to prevent the various attempts at fraud and over-reaching 
which would indubitably ensue in case the law enforced the performance 
of the obligation provable merely by the unsaid and slippery memory 
of, in many cases, interested witnesses. 

‘We learn from its first section that the famous Statute of Frauds, 
passed in the reign of Charles II, was made for reasons analogous to 
those assigned for the Chinese rule here referred to, though, of course, 
the former is not so extensive as the latter, either in its range or 
application. In the Civil Code a mere oral agreement was termed a 
pactum, which, whilst it might be set up as a defence, was not an agree- 
ment to which the law attached an obligation, or on which an action 
of any kind could be brought. It is true that verbal contracts existed 
in Rome from the earliest tires to the latest period of Roman juris- 
prudence, but this class of contracts, stiputio, was so hedged in with 
forms that it constituted an adequate protection against haste and 
irreflection on the one hand, or fraud on the other, while, so stringent 
was the law, no contract was enforced if @ single one of the numerous 
forms either was omitted or misplaced. 

“In this case the plaintiffs appear to have conducted the whole 
transaction in the most informal manner, notwithstanding the well- 
known litigious proclivities of the defendant, an old frequenter in this 
Court, and they must consequently suffer for their carelessness. Like 
many other persons, they appeared to have thought that the only law 
in this Settlement was the law of England, and that, so long as they 
adhered to its provisions, they were undoubtedly entitled to its pro- 
tection.”* 
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The system applied by the foreign Assessors, or co-Judges, 
as they were frequently called in Court records, had a certain effect 
upon the psychology of the Chinese Judges. As a most striking 
instance of the European methods of giving judgments, introduced 
by the Assessors and adopted by the Chinese Magistracy, there 
can be cited a judgment delivered by the Taotai in the case of 
R. H. Gore Booth vs. Wang Sung Koon, in appeal, August 21st, 
1869. : 

In his reasoning, the Taotai tried to establish a certain analogy 
between the Chinese custom and British law, and based his decizion 
on both of them : 

“Chinese custom requires that, in order to render a transaction valid 
it must be supported by the payment of earnest money, or the signature 
of some definite contract between the parties. English law similarly 
provides that no contract for the sale of any goods or merchandise of 
the value of £10 or upwards shall hold good unless the buyer shall ac- 
cept part of the goods so sold, and actually receive the same, or give 
something as earnest to bind the bargain, or that some note or memor- 
andum in writing of the bargain be made and signed by the parties to 
be bound by the contract. In the case of brokers, it further stipu- 
lates that contracts of sale and purchase shall be formalized by bought 
and sold notes, in which the names of both of the contracting parties 
should appear.”’ 


The judgments of the Mixed Court were delivered in the name 
of the Court, but it is worth while to note the different forms in 
which they were framed, as they give some idea of the actual amount 
of authority enjoyed by the Assessors. 

In the majority of the cases the judgment started with the 
sacramental phrase :—“ The Court is of the opinion,” etc. etc. 
Such judgments were stamped with the Magistrate’s seal and signed 
by the Magistrate and Assessor. 

In some cases the judgment began with the words: ‘“‘ We 
find,” etc., and then the signatures of the Magistrate and Assessor 
followed. (Case of the Owners of the British Barque ‘‘ Emperor ” 
vs. Chang Lung Fat, November 9th, 1867, and others). 

In few cases the wording of the judgment runs even, as fol- 
lows: ‘I find” (the Assessor) and the Magistrate concurred. 
(Cases, Blum Bras & Co. vs. Hsu Kui Tse and Sung Foo Chang; 
Butterield and Swire vs. Kin Kee, November 2nd, 1867). 

However, in cases in which the judgment was rendered with- 
out any particulars relative to the reasons laid down at its founda- 
tion, and the Assessor was still of the opinion that it was necessary 
to give some explanation as to the mode of arriving at the decision 
he used to accompany the original judgment with a special note 
styled :—‘‘ Reason of Foreign Assessor for Assenting to Judgment.” 

The aforesaid forms were used also in case of appeal, but 
here we meet also a form which indicates the high authority enjoyed 
at that time by the sitting Consuls. This form was approval of 
the judgment of the Taotai by the Consul. We find it in the case 
of R. H. Gore Booth vs. Wang Sung Koon, where Consul W. H. 
Medhurst put below the signature of the Taotai Tu Wen Lan, 
“* Approved.” 

The judgments, of course, were delivered in Chinese. The 
duty of the Assessors was to translate them into English and then, 
after verification, they were supplied to the parties. 
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In May, 1866, Mr. C. Winchester, H.B.M’s Consul, forwarded 
to H.B.M’s. Minister at Peking a pamphlet containing a printed 


Parkes. 

“No alteration has been made in the formal text of these rules since 
they were first agreed on, though in practice it has been found necessary 
to depart from them,” remarked Mr. C. Winchester, in his despatch 
dated May 10th, answering the request of Sir Rutherford Alcock, o.3., 
H.B.M.’s Minister, to send him the rules of the Mixed Court. 

We do not know what reception these rules got at Peking, 
where,.with the arrival of Sir Rutherford Alcock, the new British 
Minister, the political atmosphere was considerably changed to a 
more definite and firm attitude towards the characteristic Oriental 
policy of the Chinese Imperial Government. 

But in 1867, the British Consul at Shanghai started new 
negotiations with the Taotai. Regretfully, all documents relating 
to this period perished during the fire at the British Consulate on 
December 24th, 1871. However, we can guess that it was not an 
easy task for the successors of Sir Harry Parkes to correct the 
mistakes of the past years. After three years fo holding the upper 
hand in the main issues of the Mixed Court, and only giving way in 
questions relating to procedure, the native authorities were firm in 
their attitude. They even tried to return to the old methods of 
Chinese procedure, laying particular stress on the right of the 
Magistrate, ‘“‘to examine parties judicially according to the laws 
of China.” (Article 1 of the projected Rules for the Mixed Court 
of 1867 as given below). 

But as the past precedents gave an opportunity to the Chinese 
authorities to claim more than it was possible to allow in the 
peculiar circumstances in the Settlement, the same precedents 
enabled the foreigners’to claim some rights which were not foreseen 
by the projected rules. 

The main efforts of H. M.’s Consul in drafting the new rules 
for the Mixed Court were confined to the securing of a certain amount 
of independence for the Court, and in that respect the efforts of 
the foreigners were successful. The Magistrate obtained a free 
hand in dealing with matters not exceeding his judicial power 
of a Sub-Prefect. 

The negotiations resulted finally in the following Rules of the 
Mixed Court, presented by the Chinese authorities through H.M’s. 
Consul at Shanghai* for the approval of the Ministers and Tzung 
Li Yamen at Peking : 

I.—An officer shall be chosen of the rank of T’ung-chih, and sent 
to reside as deputy (of the Taotai) at the Yang King Pang, to admini- 
ster cases of debt, collision or robbery occurring on the ground rented 
by foreigners; he shall have a Kung-Kuan (public hall) wherein shall 
be kept the instruments of all minor punishment up to the cangue and 
the heavier bamboo, inclusive, and & prison in which prisoners shall 
be lodged and fed. He shall have authority to decide all civil and 
commercial suits between Chinese residents in the Settlements, and all 
suits of similar character which may be brought by foreigners against 

*in 1867 le Taotal, mecontant de voir l’autorité lol échapper de plus en plus 
sur les Chinois des concessions, pris l’lnitiative ae ro pober a un reglement & ce sujet. 


Son projet souleva de vives discussions A Pékin et 


angh: 
Les Droita er pa des Etrangers en Chino ”’ a. “Soullé, Vice-Consul de 
France, Paris, 1816, p. : 
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Chinese ; to examine parties judicially according to the laws of China; 
to keep in custody and to inflict penalties—exposure in the cangue, 
flogging with the heavier bamboo, and all less severe than these. 

II.—In every cause which affects the interests of foreigners, so that 
they are necessary parties to the cause, the Consul is authorized to sit 
with the Deputy, or commission a foreign official to do so. In cases 
in which all parties are Chinese, the Deputy shall be at liberty to hear 
and determine without interference from any foreign Consul. 

111.—Should native domestic servants or Chinese employed by 
foreignera be involved in legal proceedings, the Consul shall be in- 
formed of the charge on which it is wished to arrest them. The foreign 
Consul or his Deputy shall be present at the investigation, but he shall 
not interfere unless the interests of the foreigners are involved. ° 

1V.—In cases in which Chinese may be charged with grave offences, 
such as those punishable by death, and various degrees of banishment, 
and which by Chinese law require report by an officer with independent 
seal to the provincial Judge, and through him to the Governor-General 
for determination of representation to the Throne, all action (trial, 
representation, punishment) shall be with the Haifung of Shanghai. 

In cases of life and death also the Haifung shall hold inquest with- 
out the intervention of the Deputy. 

V.—It will be the duty of the Deputy to send Constables in pursuit 
of, and to arrest any Chinese offenders who may take refuge in the for- 
eign quarter, without @ warrant of the Magistrate, and without the 
necessity of using the police of the foreign Council, but the assistance 
of foreign police must be applied for in any case where the culprits are 
foreigners. 

VI.—In suits between Chinese and foreigners, justice shall be done 
impartially to both parties in the way pointed out by Treaty. 

If the foreigner is one who has a Consul, the case shall be disposed 
of in the manner provided by the Treaty. In the case of a foreigner 
without a Consul, the Deputy shall himself hear and determine the 
case, having requested a foreign official to attend and assist him, and 
he shall at the same time report. the case to the Taotai at Shanghai. 

If either party to a suit be dissatisfied with the judgment given by 
the Deputy, ho may apply to the Taotai and his Consul for a re-hearing. 

VII.—If a foreigner who has a Consul be charged with an offence, 
he must, according to Treaty, be tried and punished by the Consul. 
In the case of a foreigner who has no Consul, the Deputy shall report 
his findings to a Treaty Consul, who shall award the punishment. With 
regard to Chinese offenders, the Deputy shall fix the legal penalty 
according to the gravity of tho offence. 

VIII.—The Deputy shall himself engage the linguists, interpreters, 
writers, and messengers, as he may require, and shall engege one or two 
foreigners to watch and guard prisoners. All expenses are to be drawn 
from the Taotai monthly. 

Offences committed by the writers or messengers, such as fraud, 
trickery, extortion and like misdemeanours, shall be dealt with severely. 

Within the limits of the Settlements the arrest and custody of for- _ 
eigners who may be without Consuls shall be carried out by the police 
employed by the Municipal Council. 

IX.—The Deputy shall keep a record of all cases, showing the 
names of the parties arrested, warrants issued, the charges and numkers 
of cases disposed of ; and this record shall be open to the inspection 
of the superior authorities. 

Should the Deputy be guilty of misconduct or give rise to injurious 
reports, the ‘Taotai shall dismiss him and appoint another in his place. 

X.—There shall be no fees collected in cases between Chinese and 
Chinese, such fees not being customary in China. But in mixed cases 
the fees shall be levied at the following rates. These shall be paid by 
the party against whom the Court shall decide, save in cases where @ 
special order shall form part of the judgment. It is understood that 
either party may put in a claim to be heard tn form pauperis, and that 
in such cases the fees may be remitted by the Deputy, who shall cause 
& note of the remission to be entered on the record. 
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The projected Rules for the Mixed Court at Shanghai, styled in 
Chinese ‘‘ Regulations relating to the Establishment of an Official 
North of the Yang-king-pang,” submitted by the Shanghai Taotai to 
the consideration and approval of the Diplomatic Body and Tsung- 
Li-Yamén at Peking, caused a split amongst the Ministers 
representing Great Britain, America and France. 

From a letter of the French Minister, Comte de Lallemand, 
to Sir Rutherford Alcock, dated February 12th, 1868, we learn that 
the former was originally disposed to work cordially with the latter 
for the creation of a Mixed Court, somewhat similar to the “ Tid- 
jaret ” existing at Constantinople, with a jurisdiction extending 
also over the French Concession. But amongst the ten rules 
proposed by the Chinese authorities there was one to which the 
French Consul at Shanghai had at an early date taken exception. 
Tt was Article 5, providing that “a criminal escaping to the Foreign 
Settlement can be summarily arrested by the Sub- Prefect without a 
warrant from the District Magistrate or aid of the Municipal Police.” 

The French diplomats found this provision absolutely adverse 
to the existing practice and usages in Shanghai and did not want to 
make any concession in matters which might affect in future the 
whole administration of the Foreign Settlements. They refused 
to introduce the projected Rules into the system of the administra- 
tion of justice in the French Concession, which was similar to that 
which existed prior to the formation of the Mixed Court in the 
Settlement. The French Consul never had sent native criminals 
to the City for trial or sentence, but, as in the earlier period of 
Shanghai’s history, he either adjudicated himself, or, in cases of 
grave crimes, asked the Taotai to come over to the Consulate to 
sit with him on the Bench.* 


*The details of this system are found in “ Les Droits Conventionnels des Etran- 
gers en Chine ” by G. Soulié, Paris, 1916, P. 91. 

“Sur la conccasion francaise, les affaires se passaient de la mantere suivante, 
d’apres une dépeche au Ministre des Affaires Etrangeres par le Consul Général de 
France a la date du 14 janvier 1869. 

Pour les affaires chinolses qui concernent la concession francaise, j’éxerce sur 
elles un role arbitral que je me suis appliqué & élargir de plus en plus. 

Pour les affaires commerciales entre Frangais et Chinois je fait tenir au consulat 
un délégué du taotai ou le tnotai Iui-meme, (en fait depuis 1865) et Vaffairo est 
alors jugée conformement a Particle 35 du traité. 

Pour les délits ct autres diflicultés de Chinois & Chinois les déliquants aussi que 
les chicanecurs sont amenés ou vienent volontairement au consulat; leur affaire 
est sommairement cxaminée et une punition infligée, ou Vaffaire arrangée & l’aimable. 

Quant aux crimes commis par les Chinois, ils restent entierement du ressort 
des autorités chinoises. 

Lorsqu’enfin les mandarins veulcnt faire des arrestations sur la concession fran- 
caise, ils font toujours prealablement viser leur mandats au Consulat de France.” 

On voit ainsi que le consul jugeait senl : 

(1) les affaires chinoises; (2) les délits et autres dificultés de Chinois & Chinois, 
déliquants et chicaneurs, Il jugeait avec le taotai conformement aux traités les 
affaires commerciales entre Francais et. Chinois par contre, les autorités chinolses 
semblaient juzer seules les affaires criminelles des Chinois et l’on ne faisait que viser 
leur mandats.”” 

Beginning from 1866, the Assessors of the Mixed Court used to sit in the 
French Consulate in cases where interests of their countryincn were directly or in- 
directly involved. 

Case of Cheng Chong vs. Compradore of Comptoire d’Escompt and Wey Yu-to, 
Compradore of Reiss & Co., December 11th, 1866, before Mr. C. Dillon, French 
Vice-Consul, Mr. C. Alabaster, British Vice-Consul and Magistrate Wei Yui Chen. 

Case of Li Kyi Sung, December 28th, 1879, before the Mavistrates Chen of the 
Mixed Court, Suen Che-kuei of the French Court, Mr. J. de Bielke, French Assessor, 
and Mr. P. @. von Mollendorf, German Assessor. N. C. H., 1866, p. 171 ; 1879, p. 35. 


Google 


Projected Rules 
for the Mixed 
Court of 1867 at 
Peking. 


Provisional Rules 
for the Mixed 
Court, 1869. 


70 SHaneuar: Irs Mixep Court anp CouNcIL 


As a matter of fact, the two Ministers at Peking to whom, 
after the withdrawal of the French Minister, the entire issue was 
left, had at their disposal the same stock of precedents and local 
arrangements, but their hands were tied partly by the policy of 
their predecessors, and partly by the instructions of their Govern- 
ments. These instructions were instinct with that spirit of indi- 
vidual liberty and equal rights dear to the Anglo-Saxon, but scarcely 
adapted to the peculiar circumstances of a cosmopolitan port like 
Shanghai ; they represented the fixed idea of “the autonomous 
rights of China to control her own people,”’ undeniable in theory, 
but hardly possible to be maintained under the actual conditions 
existing in the Foreign Settlements. 

The Ministers insisted upon the elimination from Article I of 
the projected Rules of the provision concerning the right of the 
Sub-Prefect ‘‘to examine parties judicially according to the laws 
of China,” which aimed to bring to naught all the efforts of the first 
Assessor in improving the archaic Chinese procedure. The pro- 
visions of Article VI concerning the so-called unrepresented for- 
eigners, were amended and supplied with greater explicitness with 
regard to the Constitution of the Bench. All provisions of Article X 
relating to Court fees were entirely eliminated. The wording of the 
entire Rules, which was utterly unsatisfactory, was also amended, 
but the provisions of Article IV regarding the right of the Sub- 
Prefect “‘ to arrest any Chinese offenders, who may take refuge in 
the Foreign Settlements, without a warrant from the Magistrate 
and without the necessity of using the Police of the Foreign Council,”’ 
were left untouched. Thus, the Sub-Prefect had the right to arrest 
people without the warrant being counter-signed by the Consuls, as 
was hitherto the practice in the Settlement, in conformity with past 
customs and the agreement of Mr. G. E. Seward, U. S. Consul, in 
1863. 

Furthermore, the Ministers left without consideration the 
indefinite wording of Article IX relating to the right of inspection of 
the records kept by the Sub-Prefect by superior authorities. The 
meaning of the words “ superior authorities ”’ remained undefined, 
so that doubts easily could arise as to whether the provision meant 
only the superiors of the Sub-Prefect, i.e., Magistrate and Taotai, 
or related also to the Consuls. 

Strictly adhering to the wording of the rule, access to the 
records seemed to be barred to the Consuls and their deputies. 

At last, after two years, on April 20th, 1869, Consul W. H. 
Medhurst, acting under the instructions of H. M.’s Minister at 
Peking, promulgated ten Provisional Rules for the Mixed Court at 
Shanghai, the preamble of which reads as follows : 

“*The undersigned is instructed by H. B. M.’s Minister Plenipoten- 
tiary and Envoy Extraordinary, etc., etc., to declare the following 
Rules for the Mixed Court to be in force for a period of one year from 
this date, unless otherwise ordered.” 

(Signed) W. H. Mepuurst, 


April 24th, 1869. H.B.M.’s Consul. 

(1) An Official having the rank of a Sub-Prefect will be deputed 

to reside within the Foreign Settlement. He will have a jurisdic- 
tion in commercial and civil and criminal cases, generally within 
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the Foreign Settlements. He will have an official residence, and 
will be furnished with the cangue, the bamboo, and the minor means 
of punishments. He will provide a lodging for prisoners. 

He will decide all civil and commercial suits between Chinese 
residents within the Settlements and also between Chinese and 
foreign residents, in cases where Chinese aredefendants, by Chinese 
law. He will be authorized to examine Chinese judicially, to detain 
them in custody, and to punish them by putting them in the cangue, 
by flogging and by other minor punishments. 

(2) Where a foreigner is concerned in a cause to be tried, a 
Consul or his Deputy shall sit with the Sub-Prefect at the trial ; 
but where Chinese only are concerned the Sub-Prefect shall 
adjudicate independently—the Consul shall not interfere. 

(3) Where a defendant is a native in foreign employ, the Sub- 
Prefect will first communicate particulars to the Consul (of the 
nationality concerned), who will be bound to place the parties 
before the Court without attempting to screen or conceal them. A 
Consul or his Deputy may attend the hearing, but he shall not 
interfere if no foreign interest is involved. The servants of non- 
trading Consuls shall not be arrested unless with the sanction of 
their masters. 

(4) In cases where Chinese subjects are charged with grave 
offences punishable by death and the various degrees of banishment, 
where, by Chinese law, a local officer with an independent seal would 
send up the case for revision by the Provincial Judge, who would 
submit it to the high authorities to be by them referred to His 
Majesty or the Board of Punishment, it will still be for the District 
Magistrate of Shanghai to take action. 

Inquests, when needed, are to be held by the District Magistrate 
of Shanghai, independently of the Sub-Prefect. 

(5) A Chinese criminal escaping to the Foreign Settlements, 
can be summarily arrested by the Sub-Prefect without warrant 
from the District Magistrate or aid from the Municipal Police. 

(6) Suits between natives and foreigners shall be decided 
equitably and impartially, and in accordance with the Treaties. 
The Treaty provision is to he followed in cases where the foreigner 
has a Consul. When the foreigner has no Consul, the Sub-Prefect, 
sitting with a foreign (Consular) Assessor, shall try the case, sub- 
mitting the decision for the consideration of the Taotai. Should 
either party to a case be dissatisfied with the Sub-Prefect’s decision, 
application for a new trial can be made to the Taotai, or to the 
proper Consul. 

(7) Foreigners, who may be charged with an offence, if re- 
presented by Consuls on the spot, shall be dealt with by them as 
the Treaties provide. Unrepresented foreign offenders will be 
tried and sentenced by the Sub- Prefect, the finding being submitted 
for the Taotai’s approval, who will consult with some Treaty Power 
Consul on the subject. Where the offenders are Chinese, the Sub- 
Prefect will inflict the proper Jegal punishment. 

(8) The necessary staff of translators, linguists, writers and 
servants, will be charged to the Sub-Prefect, as also a foreigner or 
two for general purposes, by whom also foreign offenders who have 
no Consul will be brought to trial or kept in custody when necessary. 
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All expenses are to be drawn from the Taotai monthly. Acts of 
extortion or annoyance on the part of any of the employees shall 
be severely punished. 

(9) The Sub-Prefect shall keep a daily certified record of arrests 
made and cases tried, giving the names of the parties arrested and 
recording the grounds of decision in each case. This shall be 
open to the inspection of the superior authorities. Should the 
Sub-Prefect be inefficient or notorious, he will be denounced and 
removed from office, another being appointed in his place. 

(10) When the Sub-Prefect has tried a case, should it be 
ascertained that plaintiff's charge was false or exaggerated, said 
plaintiff, whether a native or a foreigner, shall on conviction be 
mulcted by the Sub-Prefect in accordance with Rules which will 
be jointly drawn up by the Sub-Prefect and Consuls, and submitted 
for the Taotai’s approval, and, in the interests of justice, native 
and foreigner must in thi3 respect be treated with perfect impartia- 
lity. 

ane: bow. ules of Analyzing the statutes of the Mixed Court of 1869, it appears 
that the framers of the constitution lost sight of two facts : 

First, that previous to the establishment of the Court, the 
committal of native offenders for trial rested with the Foreign 
Consuls, and second, that the Chinese officials were ‘‘ brought 
nearer ”’ to enable justice to be dealt out on the spot.* 

The right of the Consuls and their Deputies, (Assessors) to 
take an active part in the administration of justice, recognized in 
the earlier period cf Shanghai’s history and by the recent practice 
of the Court, wa3 absolutely left without consideration. Their 
status was not defined, it was left to an indefinite wording— 
‘‘ where a foreigner is concerned in a cause to be tried, a Consul or 
his Deputy shall sit with the Sub-Prefect at the trial,’’*t which in 
its verv foundation contained the cause for many future misunder- 
standings. 

The nature of the cause, which entitled foreigners to claim 
interest in the issue before the Court, also was not determined. 
Strictly speaking, in all criminal cases in which no interest of a 
foreigner was directly infringed, the Sub-Prefect had alone the 
right to adjudicate on the case, though it was obvious that every 
criminal act committed within the limits of the Settlement affected 
the peace and order of the whole Europcan colony. 

On the other hand, the new rules scarcely assisted the moderate 
plan of Sir Harry Parkes to bring nearer the administration of jus- 
tice. They provided many loopholes for the Sub- Prefect to transfer 
cases for trial to the City Magistrates, should it be considered 
necessary to evade entirely any interference by the Assessors. 

On the whole the Rules of 1869 bear strong internal evidence 
of having been drafted in Chinese and approved in English. They 
reflected the characteristic features of Oriental diplomacy badly 
adapted for the specific moment to suit the requirements of the 
foreigners. 

The maintenance of the judicial dignity of the forcigners on 
the Bench was left entirely to the personal ability of the Assessors, 


* Sir Horry Parkes’ words at a Mecting of Land-renters in April, 1805, N. C. 
H., 1898, page 833. 
taArticle II of the Rules of the Mixed Court, 1869. 
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who had to fight through the intricacies of the Rules defending 
the righteous interests of the foreign community, without having 
anything to back them except the former practice of the Court. 

In the event of any possible misunderstandings or differences 
of opinion between them and the presiding Sub-Prefect, there was 
no distinct course laid down, and the Assessors had again to look 
back to the old precedents, the very foundation of which was now 
shaken by the promulgation of the new Rules. 

But apart from this, the Rules of 1869 ignored the question 
of the jurisdiction and the power of the Sub-Prefect, which enabled 
Mr. Davenport, British Vice-Consul and Assessor of the Mixed 
Court, to write two years later as follows : 


“The limits within which the Sub-Prefect who presides over the 
Mixed Court can cause warrants and other processes to be served are 
compromised within the British and American Settlements. Con- 
sequently, when any action is brought against any defendant beyond 
these limits, his only course is to communicate with the respective 
authorities. So, if the French Settlement is concerned, very little 
trouble or delay practically occurs; but with regard to the City of 
Shanghai and interior of the Empire generally, serious delay, tending 
to a total miscarriage of justice, not infrequently takes place. 

* Again, owing to the went of jurisdiction, it is almost impossible 
to obtain any assets from people who have been unfortunate in specu- 
lation here, but whose property is situated in the interior of the 
country. The Court can only correspond with the various authorities 
of the localities in question, for the most part an utterly fruitless pro- 
ceeding, and confine the debtors within the precincts of the Court, from 
which they are, however, speedily released on the plea of dangerous 
illness, which, considering the confined nature and crowded state of 
the prison, is almost 4 natural result of confinement.* 

“* Furthermore, the rank and the pay of the Sub-Prefect are too low. 
Notwithstanding the vast interests supposed to be entrusted to the Sub- 
Prefect, the real local authority in this Settlement is the District 
Magistrate of Shanghai. He holds the sealof officesent down by the Board 
at the Capital, collects the land tax, issues proclamations, deals with 
every grave criminal case, independently of supervision by Foreign 
Assessors, takes upon himself the power of levying texes new in kind, and 
of making sweeping alterations to the law of contracts without reference 
either to the Sub-Prefect or to the foreign Consuls, the natural tendency 
of which action is to render the position of the Mixed Court thoroughly 
contemptible in the oyes of the natives. 

**On the other hand, the Sub-Prefect does not enjoy the rank of 
a local authority, but is considered merely as a deputed officer, while 
his seal of office, instead of being of copper and supplied by the Board, 
is @ wooden one furnished by the Provincial Treasury. Also styled 
a deputed officer, the Sub-Prefect is not the deputy of the Intendant 
in our meaning of the word. The former is in no wise authorized to act 
on his behalf, but his powers are defined and strictly limited by the 
Regulations framed by the Tsung-li Yamén. 

‘These regulations provide that a Sub-Prefect shall be deputed by 
the provincial authority to reside in the Foreign Settlement, with power 
to deal with all actions of a civil nature, including actions of contracts, 
eases of theft, assault, and the like, for which purpose he is allowed to 
establish a kung-kwan, or private official residence, in contradiction to 
@ yamén, the official residence of regular officials; also to provide 
himself with assistance, cangues, bamboos, and lesser instruments of 
punishment. The regulations, however, plainly state that every im- 
portant case shall be tried by the regular seal-holding authority, 4.¢., 
the Shanghai Magistrate, who, after hearing the case, shall transmit 
the prisoner to the Provincial Commissioner of Justice for further 


*Those passages can be applied to the present state of affairs in the Mixed Court. 
—AUTHOR. 1925, 
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examination, who, in turn, shall send him to the Governor-General and 
Governor to submit to the Throne for final decision, which decision must 
be communicated through the Board for the direction of the Magistrate, 
who shall then pass sentence accordingly. 

‘It is quite evident that it is utterly impossible to conduct criminal 
prosecutions in such circuitous methods, and the consequence is this, 
that the punishments laid down in the Penal Code are not carried out 
once in & hundred cases, the local Magistrate being obliged to fall back 
on the unfailing remedies, the cangue and bamboo. 

“The whole pay and allowance of the Sub-Prefect for the main- 
tenance of himself and his establishment amounting to 500 teels only, it 
is consequently quite impossible for the Court to pay for the services of 
a sufficient number of trustworthy employees to carry out the orders 
and serve tho writs of the Court. The majority of the runners hanging 
about the Court are volunteers, who, as might be expected, collude 
with the defendants, represent the latter as absent in the interior when 
really they are either in hiding or possibly openly conducting their 
business at home. The only course open under such circumstances is 
to direct the foreign plaintiff either to arrest the defendants himself or 
obtain the services of the able Superintendant of Police to discover 
and arrest them for him. 

*“‘As before mentioned, the Tsung-li Yamén have restricted the 
punitory powers of the Sub-Prefect to the appliance of personal chastise- 
ment with a bamboo rod, and the cangue for 15 days. 

“To the former of these punishments not only does the objection 
of cruelty apply, but there is the additional difficulty that it often 
occurs that the part of the body designated by law to receive the blows 
is, from the result of chastisement, no longer in a sound state, while 
in hot weather inflammation and even mortification are likely to set in. 
Under these circumstances the Court has to fall back upon the wearing 
of the cangue, but as the punishment entails furnishing culprits with 
regular meals during the term of their exposure, they rather enjoy it 
than otherwise, as it would seem that the only person punished by the 
arrangement is the Sub-Prefect, who has to support these people out 
of the slender income I have already referred to. 

‘The original cause of the establishment of the Mixed Court was, 
I believe, the general conviction that no steps were taken by the suc- 
cessive city Magistrates to punish offenders sent in from the Settlements ; 
yet, notwithstanding, the graver cases are still sent into the City, al- 
though it is well known that the punishments supposed to be inflicted 
are little more than a farce, and notably that of banishment, the banished 
criminals reappearing at their old places of resort with unfailing punc- 
tuality. The consequence of this immunity from punishment is that 
the streets of the Settlements are infested by a certain number of thieves 
who appear before the Court with a monotonous regularity; while, 
still worse, the foreign compradores and native servants generally are 
thereby tempted to make away with their masters’ property on the 
slightest inducement, disappear to spend and enjoy it, and finally 
reappear penniless, to throw themselves on the mercy of the Court.” 


It was not surprising at all that Sir Rutherford Alcock, who, 
by virtue of his former office of Consul in Shanghai, knew very 
well the actual situation in the Settlement, was not enthusiastic 
as to the proposed statutes. But in order to dissolve the deadlock 
which had clogged the native administration of justice in Shanghai 
since its early days, he gave his sanction to the introduction of 
the projected Rules for one year, reserving the right to take the 
matter up again at a more convenient psychological moment. 

The first steps of the Assessors after the promulgation of the 
Rules of 1869 were not hindered by their Chinese colleagues, al- 
though in 1867 the Court lost Mr. C. Alabaster, the moving spirit 
of the new methods of administration of justice in a Chinese Court.* 


*Mr. Chaloner Alabaster left Shanghai on July 6th, 1867, being transferred to 
Canton.— AUTHOR, 
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Moreover, towards the end of 1868 the Court itself was trans- 
fered from the premises of the British Consulate to Nanking Road. 

The latter event was not without bearing upon the situation 
as under the roof of a European institution the Court was more 
open to foreign influence than amid the specific Chinese surround- 
ings of the Maloo district.* 

The native authorities have found that for practical working 
in international cases their judicial system must have imparted 
into it a certain extrinsic elasticity, a breadth of view in the inter- 
pretation of statutory axioms and a certain readiness to create 
new precedents to meet new requirements, which would never be 
called for in their own internal administration. 

The result was that ordinary Chinese law was not applied in 
cases where foreigners were concerned. 

This referred to the estimation of sentences already described 
in the preceding chapter. In the earlier days of the Mixed Court 
this was of little importance, as the cases coming before the Court 
were only of a minor nature. But, when the power of the Court 
was increased, the Magistrate was faced with the alternative either 
of following the prescribed rules of the Chinese Code, or resorting 
to the methods introduced by the first Assessors. He had to sen- 
tence the prisoners ex cathedra, after consideration of the evidence 
offered, whether supported by the confession of the accused or 
not. The latter course was adopted, though it was an apparent 
concession to foreign prejudices and an anomaly from a Chinese 
judicial point of view, which had no parallel elsewhere in China, 
and which probably was as satisfactory a compromise between 
Eastern and Western methods as could be looked for in the cir- 
cumstances. t 

The condescension and readiness of the Mixed Court Magis- 
trate to follow the advice of the Assessors soon became more reserved. 
This attitude changed gradually with the growth of his influence 
upon native affairs in the Settlement, which was a natural result 
of the administrative power vested in him by virtue of his office. 


*However, from another point of view the removal of the Mixed Court to new 
premises was highly desirable. 

“The Court is held in a Chinese building within the British Consular 
Compound,” writes Mr. Chaloner Alabaster in his memorandum of 1867. ‘The 
building is small and inconvenient, hot in summer and cold in winter, and the 
comfort of those frequenting it is far from being sufficiently attended to. 

“The locality in which the Court is placed is extremely undesirable, as it 
leads to it being considered a British Consular institution and affords ground 
for jealousy, and it is to be desired that steps should be taken for its removal 
as soon as practicable. The great difficulty at present is want of funds, but a 
proposal has already been made by a foreigner owning land in a convenient post- 
tion contiguous to the Central Police Station and Municipal Offices, to erect a 
building at his own cost, if a reasonable rent can be guaranteed, and it Is to be 
hoped that this will enable the obstacles at present existing to the removal of 
the Court to be overcome.” 

Mr. C. Alabaster was absolutely correct in his contention regarding the 
necessity of the removal of the Mixed Court from the premises of the British 
Consulate and we find in a letter of the French Consul-General at Shanghai, 
dated January 14th, 1869, the following passage :— 

“* Depuis quelques mois, la cour mixte anglaise est transportée hors du con- 
sulat afin de lui donner un caractére cosmopolite.”” 

G. Soulié, Paris, 1816, p. 90. 
tIn a case of rape which was heard before Mr. W. H. Medhurst, H. B. M.'s 

Consul, Mr. W. M. Bane el H. B. M.’s Vice-Consul, Sung Chi-hsien, and Mo, Taotati's 
Deputies and the Mixed Court Magistrate, on March 8th, 1876, the Magistrates stated 
that, in conformity with the Chinese law, the accused must be made to confess and 
suggested to chastise him by bamboo, cheek flappers and kneeling chains. Mr. 
Medhurst objected to the employment of tortures in the presence of the British 
officials in the Mixed Court and the accused, after conviction pon the weight of 
evidence, was sent to the city for execution.—N. C. H., 1876, p. 225. 
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He was not simply an officer vested with certain judicial powers ; 
he was a delegate of the Taotai, his Deputy and representative, 
a Chinese official of a certain rank, to whom, besides judicial power, 
pertained also an administrative authority, which was not de- 
nied him by any stipulation of the Rules of 1869. 

Of course, he could not pretend to exercise that administrative 
authority within the boundaries of the land set aside for the residence 
of foreigners, who, according to the agreements with the Chinese 
Government, exercised it themselves, but he accepted the réle of 
a mediator between the European community and the natives 
in the Settlement on the one hand, and between the Taotai and 
the native population on the other. He issued proclamations 
under the instructions of the Taotai and in his own name, appealing 
to the mind of the Chinese people and impressing them with his 
authority to deal with matters affecting the Settlement. 

He assumed even the réle of an interceder on behalf of his 
countrymen living in the Settlement,* and often was approached 
to that effect by various Chinese bodies, who considered him as 
an official of the Government sent into the Settlement to represent 
native interests. 

In fact, there was little left to be argued upon. The Mixed 
Court was a Chinese Court, the Yamen of the Official North of the 
Yang King Pang, and as such was entiled to claim the rights which 
belonged to every Chinese Court. 

But some of the Magistrates went too far in playing the réle 
of interceders for their countrymen. They openly declared in 
Court that they were anxious to assist the Chinese defendants 
against the foreigners suing them.t 

Of course, an extravagant Magistrate easily could be brought 
to order by his superiors, if they wanted to do this, but it was no 
secret that the Mixed Court Magistrates were backed by the City 
Magistracy, whose views they expressed on the Bench. 

In fact, they were marionettes in the hands of their superiors 
and powerful merchant guilds, who used them as a tool to regain 
lost positions and to get a firm footing in the Settlement. 

“ Again, for several years the Chinese Government has been selling 
ranks and titles in the most reckless manner, and the prices have been 
successively reduced. At the present time the greater portion of the 
defendants in civil cases at the Mixed Court are men of rank at least 
equal to that of the Sub-Prefect, while no small few are of higher rank 
than the circuit Intendant, and mix on friendly terms with the high 
officials, and even with the Governor of the Province. When these 
men appear in Court the foreign suitor’s chance of obtaining redress 
is very slight Indeed. The Court addresses the defendant as ‘ His 
Excellency,’ and not only entertains every quish and quibble he may 
advance, but actually goes out of its way to suggest argument and 
excuses. Indeed, one of these men actually went the length of applying 
for a re-hearing of his case; ‘he was thinking of something else at 
the former hearing.” Mr. Davenport’s Memorandum, 1871. 

This could not continue without grave consequences for the 
peace and good order of the Settlement. 


*In 1874 the Mixed Court Magistrate pleaded for the Chinese merchants along 


the banks of the river, as they were suffering heavy loss owing to the high Municipal 
taxation.—Letter of the Mixed Court Magistrate to Mr. G. Seward, U. S, Consul- 
General, pane loth, 1874, 

tN. . June 12th, 1875. 
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“There is still an increase of the number of persons apprehended 
for larceny,’’ states the Captain Superintendent of the Municipal 
Police in one of his annual reports relating to that period.* ‘‘ These 
are mostly of a petty nature, committed by professional thieves. One 
was convicted 41 times during only one year. This offence is considered 
as a venial one by the Chinese ; the prosecutor is regarded as having 
been remiss in exposing or not taking proper care of his property, and 
this is a manner of tempting the thief to steal. 

“It must be remembered that there are about 650 runners of 
different Yaméns in the City who receive no pay, and no_ inconsid- 
erable sum is derived by them from 6 system of blackmail levied on 
thieves; in return, the thief is protected, and, if convicted, the 
punishment inflicted by the runners is in proportion to the amount 
of money paid. One hundred blows can be made a severe punishment 
or a gentle correction.” 


But the Mixed Court Magistrate could not always be accused 
of leniency towards the native criminals brought by the Police 
into Court. 

According to the old Chinese Code, frequently it was permis- 
sible to compound a felony by making restitution and sentencing 
the accused to pay a @rtain amount of fine,t but in the main, 
the declaration of one of the Mixed Court Magistrates that he was 
anxious to protect the defendants against the foreigners expressed 
the attitude of the latter in cases in which the foreigners were com- 
plainants. 

The situation grew gradually intolerable, and in 1875 the 
Consular Body convened a meeting of the Mixed Court Assessors 
to discuss matters relating to the improvement of the Court’s 
practice, which proved to be unsatisfactory not only in criminal 
cases, but also in civil matters. The main point of all these dis- 
cussions was again the dependency of the Mixed Court Magistrate 
upon the City authorities, which made him a plaything in their 
hands. 

All the Assessors agreed unanimously that the Magistrate 
ought to be vested with fuller power. He should be a Magistrate 
with jurisdiction over the three Settlements. 

The system of sending criminals to the City was deprecated 
by all present, as well as the revival of the chain-gang and hard 
labour.§ 

As far as the enforcement of judgments in civil cases was 
concerned, a more stringent power than had been hitherto 
exercised was demanded for the seizure and sale of debtors’ property. 

Mr. C. Alabaster, then at Shanghai and present at that meeting, 
expressed a deeper view of the reasons causing the unsatisfactory 
state of affairs in the Mixed Court. He touched upon the very 
foundation of the Court and its constitution, and said that, unless 
the rules of the Court were fundamentally amended, providing 
more power to the Assessors and a new Chinese Code promulgated, 
there was very little hope for any improvement in the Court’s 
practice. Besides the pretensions of the City Magistracy, which 
had to be contested, a greater difficulty for the Court lay in the 


*Municipal Counceil’s Annual Report for 1871. 

tCase of Tsz Foo-sung before sare elec Chen and Mr. Stonach, American 
Assessor, September 18th, 1874. 

N. G.H,, 1874. p. 297. 

Dr. Yates, American Assessor. 

§Dr. Haas, Austrian Assessor. 


Google 


The Consuls dis- 
cuss measures for 
improvement. 


18 SHanauar: Its Mixep Court AND COUNCIL 


fact that offences which seemed of grave moment to an European, 
were regarded as venial by a Chinese, and vice versa. 


Mr. C. Alabaster expressed himself decidedly against any 
corporal punishment and recommended a fight against the law- 
lessness in the Settlement by imprisonment and the introduction 
of a modern gaol system. 

As a psychological result of this conference and pressure of 
public opinion, the Assessors resolved to insist upon the applica- 
tion of more severe punishments on the prisoners coming before 
the Court and to send the accused as seldom as possible to the 
City. We may read in the report of Captain Superintendent of 
Police C. E. Penfold, dated February 7th, 1877, the following 
passage : 

“Since September, 1875, several habitual criminals have been sen- 
tenced to twelve months' cangue and imprisonment in the police cells. 

The severity and mode of punishment depend prmeipelly on the For- 

eign Assessor sitting with the Magistrate in the ed Court.” * 

On the other hand, the Mixed Court w@ the scene of an occur- 
rence, the responsibility for which rested in some respect with 
the above attitude of the Assessors. 

On November 16th of the following year, Magistrate Chén 
was approached by the sitting Assessor to give a more severe sen- 
tence to an accused, and upon his insisting became suddenly excited, 
left his seat and presented himself at the bar, begging the Assessor 
on his knees to sentence him for his disinclination to convict the 
accused to such a heavy penalty as proposed by the Assessor, 

The confusion caused by such behaviour of the Magistrate 
was indescribable.t+ 

Of course, Magistrate Chén was known to be an ill-tempered 
man. He was a typically haughty Chinese mandarin, whose be- 
haviour on the Bench frequently caused much indignation amongst 
the foreign community, but still this incident was a sign that the 
time of peaceful co-operation between the Magistrates and the 
Assessors was over. 

Chinese Pro- The efforts of the Mixed Court Magistrates to extend their 

the Munielpal authority in matters affecting the administration of the Settlement 

Council. could not escape the attention of the Municipal Council, which 
naturally opposed such an encroachment upon its rights. It was 
impossible to prohibit the Magistrate of the Mixed Court from 
issuing proclamations. The latter formed the usual channel for 
the promulgation of Chinese laws to be administered in the Settle- 
ment by the same Magistrate. But it was possible to subject 
the contents and form of the proclamations to a certain control 
by the lawful authorities of the Foreign Settlement. 

After a lengthy correspondence between the Municipal Council 
and the Senior Consul, it was resolved that all proclamations issued 
by the Mixed Court Magistrate first should be forwarded to the 
Senior Consul for his counter-signature, and then to the Municipal 
Council for consideration and posting through the Municipal Police. 
The Municipal Council reserved the right to lodge a protest and to 
suspend the posting of proclamations should their contents ad- 


*Municipal Council’s Annual Eepers for 1876, 
tN. C. H., November 16th, 1876, 
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versely affect the authority of the Municipal Council and its organs.* 
As an instance of the application of this principle we may 
cite the case of Buddha Shops in 1878. 

The Mixed Court Magistrate forwarded through the Senior 
Consul a proclamation ordering the immediate closing of certain 
establishments described as ‘‘ Buddha Shops.’’ The Municipal 
Council considered that this was an unwarrantable interference 
with the Administration of the Settlement upon the ground :— 

(1) That the Council cannot admit that the native authorities 
have the right, whenever they think proper, to order the closing 
of any places in the Settlement without the consent of the Muni- 
cipal Council and 

(2) That from the correspondence which took place in 1876 
between the Senior Consul and the Council, the latter have always 
claimed the right to withhold their consent to any native pro- 
clamation being posted in the Settlement which had not been 
previously submitted to it for approval.t 

The firm attitude taken by the Municipal Council resulted 
in the Mixed Court Magistrate having to withraw his proclamation. 

Meanwhile, the public dissatisfaction with the state of affairs 
in the Mixed Court was not only manifested in the foreign press 
in China, but in various memorials of different bodies and groups 
on the revision of the Treaties presented to H.B.M.’s Minister at 
Peking. 

Public opinion demanded the appointment of a special foreign 
Police Magistrate in place of the Mixed Court, pointing out the 
example of Ningpo, where Colonel Cooke held the office of a Police 
Magistrate and had authoritiy to deal with all matters affecting 
the interests of the Settlement. It insisted upon the equal power 
of the Consul or his delegates with the native Judges and the applica- 
tion of British law and procedure in the event of Chinese law and 
criminal procedure proving inadequate.} 

But the views of the Diplomatic Body at Peking remained 
unchanged. They found full expression in the despatch of Sir 
Rutherford Alcock to Mr. W. H. Medhurst in answer to the memo- 
rials on the revision of the Treaties forwarded to him by private 
residents in China. Sir Rutherford stated that, according to the 
understanding between Great Britain and the United States signed 
at Washington the said Powers resolved to abstain from any pressure 
being brought to bear upon the Chinese Government to induce 
China to advance more rapidly than might be held safe and con- 
sistent with a due regard to popular feeling. 

The Chefoo Conference, though held six years later, was 
decidedly influenced by these views : 

“The Chefoo Convention has been much criticised,’’ states Mr. 
ue B. Morse, LL.D., in his “ International Relations of the China 
mpire. 
m But hostile criticism is justified only on the ground that England 
was free to — her terms which would then have had to be accepted 
rename to the cho Municipal Council, March 14th, April 9th, May 
2th, okie, band, 


eae pal Counol to the Senior Consul, April 3rd, April 10th, June lst, July 
“;Municipal Council to the Senlor Consul, May 27th, 1878. 

se68 eMomorial of the Chefoo Residents and other fore ign bodies in China. N.C. H., 
sD 
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without demur by China. It has been said that Sir Thomas Wade 
‘ found himself cornered,’ and that ‘he had to accept the best agreement 
he could get.’ The merchants declared that it would be better to revert 
to tho clear and simple provisions of the Treaty of Tientsin, and insist 
on their being carried out without evasion. ‘Even two years later it 
was stated that the experience of nearly two years since the publication 
of the Chefoo Convention has served to prove neither the wisdom nor 
the usefulness of the document. Examined impartially, and submitted 
to the test of ordinary reason, it is in fact nothing but a mass of mean- 
ingless verbiage.’ It has, on the other hand, been described as the 
third stage in the history of China’s international relations, ranking 
next in importance to the Treaties of 1842 and 1858." 


We abstain from any criticism of the ultimate results obtained 
by the Chefoo Convention, with regard to the improvement of 
China’s foreign intercourse, but we have to point out that the 
provisions of the Treaty of Chefoo relating to the Mixed Court 
at Shanghai were far from solving the problem and entirely inade- 
quate to meet the nceds of the greatest European colony in China. 
The status of the Mixed Court after the conclusion of the Treaty 
appeared to be more indefinite and tangled. 

In Section II, headed ‘ Official intercourse,’ Article II, the 
Treaty provided that— 


“The British Treaty of 1858, Article XVI, lays down that Chinese 
subjects who may be guilty of any criminal act towards British sub- 
jects shall be arrested and punished by Chinese authorities according to 
the laws of China.” 


And further : 


“‘In order to secure fulfilment of its Treaty obligations, the British 
Government has established a Supreme Court at Shanghai, with a special 
code of rules, which it is now about to revise ; the Chinese Government 
has established a Mixed Court at Shanghai, but the officer presiding 
over it, either from lack of power, or dread of unpopularity, constantly 
fails to enforce his judgment. 

“It is now understood that the Tsungli Yamén will write a circular 
to the Legations, inviting foreign representatives at once to consider 
with the Tsungli Yamén the measures needed for the more effective 
administration of justice at the ports open to trade. 

““III—It is agreed that, whenever a crime is committed affecting 
the person or property of a British subject, whether in the interior or 
in the open ports, the British Minister shall be free to send officers to 
the spot to be present at the investigation. 

‘To the prevention of misunderstanding on this point, Sir Thomas 
Wade will write a note to the above effect, to which the Tsungli Yamén 
will reply, affirming that this is the course of proceeding to be adhered 
to for the time to come. 

‘It is further understood that, so long as the laws of the two coun- 
tries differ from each other, there can be but one principle to guide 
judicial proceedings in mixed cases in China, namely, that the case is 
tried by the official of the plaintiff's nationality merely attending to 
watch the proceedings in the interests of justice. If the officer so 
attending be dissatisfied with the proceedings, it will be in his power 
to protest against them in detail. The law administered will be the 
law of the nationality of the officer trying the case. This is the meaning 
of the words hui tung, indicating combined action in judicial proceedings 
in Article XVI of the Treaty of Tientsin ; and this is the course to be 
respectively followed by the officers of either nationality.” 


It seems to be a little strange that H.B.M.’s Minister signed 
such an important document, treating about matters affecting 
the welfare of such a colony as that of Shanghai, and, did not 
know exactly the reasons for the failure of the Mixed Court 
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system at Shanghai. The Treaty attributed the constant failure to 
enforce the judgments of the presiding officer “ either to lack of 
power or dread of unpopularity,” and as the best remedy resorted 
to new negotiations with the Chinese authorities, who during the 
past ten years had proved to be absolutely intractable in all 
questions relating to the very same Court. 

The Treaty also omitted to make any reference to Article 
XVII of the Treaty of Tientsin, upon the provisions of which the 
Foreign Assessors of the Mixed Court tried to base their right to 
take an active part in the proceedings in mixed and police cases. 
From then on they had only “ to watch the proceedings” in the 
interests of justice, though Sir Thomas Wade admitted himself in his 
despatch to the Earl of Derby of July 14th, 1877, that the Chinese 
interpretation of Clause XVI was similar to the interpretation of 
Article XVII by the first Consuls and Assessors at Shanghai : 

“It is no exaggeration to say that, while in no instance to my 
knowledge has a British Consular officer assumed to act as a co-Judge 
in proceedings against a Chinese defendant, that function has been very 
frequently claimed by Chinese officials where the defendant was a 
British subject. And when especially in cases of murder, manslaughter, 
or violent assault, the defendant has been acquitted by a jury, or punish- 
ed less severely than he would have been, had the charge as a Chinese 
been proved against him, the word representing ‘together’ in the 
Chinese version of Article XVI (for which I am myself responsible) has 
been quoted to prove that in both trial and sentence the officials of 
both nationalities should equally bear part.” * 

Moreover, prior to the Treaty of Chefoo, in the event of any 
controversy or disagreement between the Assessors and the Presi- 
ding Chinese Magistrate, the issue was submitted, according to 
the previous precedents of 1867-68, to the respective Consuls and 
Taotai, acting as Court of Reference and Appeal, but now this 
course was abandoned, and the Assessors, instead of referring to a 
higher judiciary, had only “ to protest in detail.” 

The Treaty did not say with whom this protest should be 
lodged, and if the local Chinese authorities wanted, they could 
demand that every protest must go through the usual diplomatic 
channels, 7.e., first to the Consul, then to the Minister, who had to 
communicate with the Tsungli Yamén, and then through all the 
intermediary instances down to the Taotai. 

Fortunately, the old system of references to the Consul and 
Taotai remained unshaken, and was still subject to the customs 
and usages for twelve years in force at the Mixed Court. 

It was not astounding at all that the European community 
at Shanghai was deeply disappointed with the results of the Chefoo 
Convention. 

All hopes then were centred in the forthcoming negotiations 
regarding the reform of the Mixed Court, which, in accordance 
with the Treaty, should have taken place at Peking. 

“The construction of the text implies that a comparison may not 
unfairly be drawn between the defects which experience has shown to 
exist in the practice of the Supreme Court and the travesty of justice 
which is displayed by the mixed Tribunals at the Treaty Ports,’’ wrote 
the Chairman of the Committee of the General Chamber of Commerce 


*Parl. Papers, 1877-1884. The statement of Sir Thomas Wade stands in 
absolute contradiction to all other documents relating to the same period.— AUTHOR. 
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to H. B. M.’s Minister at Peking, June 15th, 1877. ‘I need hardly 
represent to you that to institute such a comparison would be to cast 
an unmerited reflection upon the Supreme Court. That Court, with 
civil and criminal jurisdiction, is open to all Chinese suitors, who, it 
cannot be denied, recognize its advantages and have not been slow to 
avail themselves of its services. 

“Every British subject in China is amenable in person and pro- 
perty to its control, its decisions are prompt, and its decrees are enforced, 
On the other hand, the Chinese trader is practically exempt from juris- 
diction. He may defraud the foreigner almost with impunity, and he 
may evade or postpone payment of his debts, there being no recognized 
system of procedure available to foreign creditors under which the 
property of a defaulter may be sequestrated for the benefit of all to 
whom he is indebted. 

“In place of a vague engagement, not binding in point of time, on 
the part of the Tsungli Yamén, to discuss the necessary measures to 
be adopted, the Committee would have been pleased to see a definite 
agreement arrived at with regard to the character of the reforms to be 
instituted ; to find, in fact, provisions made for the promulgation of a 
Code of Rules to govern the practice in the Mixed Courts and for the 
appointment of native functionaries, furnished with power of indepen- 
dent jurisdiction, to preside over them.” 


It is to be regretted that many of the documents relating 
to this important period of the history of the Mixed Court were 
either destroyed or are still out of the reach of the historian, buried 


in the depths of official archives. 

But one is decidedly clear that all efforts on the part of the 
Diplomatic Body at Peking to improve the judicial proceedings 
in Mixed cases and, thus, the status of the Shanghai Mixed Court, 
have utterly failed as had failed all the efforts of Sir Robert 
Hart,* to induce the Chinese Government to meet the righteous 
demands of the foreigners resorting to China.t 


*Inapector-Gencral of the Imperial Customs. 

tsir Robert Hart’s proposals for the better regulation of International relations. 

“ Judicial Proposals: First Set.—Seeing that on both sides there were laws 
and punishments long before Treaties were thouzht of; seeing that the judicial 
stipulations of the Treaties fully prove that each wishes to act justly and give tho 
other no cause of complaint; and seeing that the complaints that have orizinated 
may be traced to the want of a common procedure and that therefore the establish- 
ment of a common procedure in cases aifecting both foreigners and natives is the chief 
end to be aimed at, it is proposed :— 

“(L) That diaputes between foreigners, and in which Chinese are not concerned, 
shall continuc to be heard and arranged by the foreign authorities. 

“(2) That for the arrangement of all questions afitecting persons or property, 
ete., and which concern both forcigners and natives, a conunon code shall be drawn up. 

“ (3) That a Court shall be established at ench Treaty Port to administer the 
common code: That this Court shall be presided over by one of the expectent 
Tavtais, to be appointed to that duty by the Governor of the Province, and that 
there shall be associated with him a foreign co-Judge in Chinese pay: that. in cases 
of importance there shall be two Assessors, one to be named by the plaintifY and 
the other by the defendant; and that this Court shall be empowered to summon 
foreigners and natives alike to appear as witnesscs. 

“(4) That in addition to ordinary causes uffecting person and property, all 
Customs cases involving confiscation of goods or tine for breach of regulations shall 
be heard and settled by this Court. 

“(5) That in cases involving no more than ....dollars, or punishment not 
exceeding imprisonment, the decision of this Court shall be final. 

“ (6) That in cases involving more thun ....dollars, or punishment of a more 
serious nature than .... imprisonment, there may be appeal within.... days to 
the Chief Superintendent of Trade. 

“(7) That where the sentence of this Court is death, it must be approved by 
the Yamen and Minister concerned before being given ertect to. 

“(s) That there shall be no torture made use of in the examination of witnesses ; 
that confession of guilt be not required from the accuscd; and that perjury and 
contempt of Court be punishable by fine and imprisonment. 

“(9) That lawyers may be employed to prepare plaints, examine and = cross- 
examine witnesses, and draw up arguinents in writing for both parties. 

“(10) That w full report of each cause shall be transmitted through the Yamen to 
the Legutions concerned for their information, 

“(1a) That the co-Judges shall be tive in number; one to reside in Tientsin, 
for duty at Tientsin, Newehwang, and Chefoo ; one to reside at Hankow, for duty 
at Hankow, Kiukiang, Wuhu, Ichang and Chungking; one to reside at Shanghai, 


Continued at foot of page 83 
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“* At the conference of the Ministers to China in 1879,” says 
Mr. Frank E. Hinkley, Ph. D.* “the subject of the judicial pro- 
ceedings in Mixed cases was very thoroughly and ably presented 
by the American Minister, Mr. George F. Seward. From the 
special reports of Consuls, it was found that in actual practice 
the settlement of a claim against a Chinese debtor by resorting 
to a Chinese Court was next to impossible. The Chinese law was 
deficient in remedies ; even the presence of foreigners in Chinese 
Courts, whether as parties to the action, witnesses, or attorneys, 
was ordinarily disallowed. In consequence, when a friendly settle- 
ment out of Court could not be brought about, the Consul was 
almost unavoidably obliged to undertake to prescribe to the Chinese 
Magistrate what judgment to pronounce. Thus, although the 
treaties required that the decision be made by the Judge of the de- 
fendant’s nationality, a form of Mixed Court wasdeveloped by usage.” 

‘‘ Moreover, Mr. Seward, having in mind the co-operative or, 
as more recently called, the ‘open door’ policy, initiated by 
his predecessor, Mr. Burlingame, was persuaded of the advisability 
of favouring the development of a national system of jurisprudence 
for China upon Western principles of law ; and with that ultimate 
end in view, while proposing that the rule of the Treaties requiring 
trial and judgment by the Court of the defendant should be strictly 
adhered to, he recommended that the Conference express a desire 
to the Tsungli Yamén to have the following improvements intro- 
duced: First, that the Chinese Courts be designated in which 
complaints of foreigners could be heard and determined ; second, 
that the right of the foreigner to appear in these courts in person 
and with witnesses be secured, and that compulsory process to 
compel the attendance of native witnesses be allowed ; third, that 
the Consul of the complainant be entitled to be present in Court to 
assist in placing the evidence before it; fourth, that records of 
all the proceedings, evidence, opinions and judgments be kept. 
An additional memorandum upon the Chinese, or so-called Mixed 
Court at Shanghai was submitted to the conference. Mr. Seward’s 
entire report was unanimously adopted and a joint Note of the 
Ministers, communicating their views, was sent to the Tsungli 
Yamén. In reply, the Chinese authorities expressed themselves 
conservatively, and declined to take immediaie steps for the betterment 
of the Chinese Courts.” 


for duty at Shanghal, Ningpo, Chinklang, and Nanking ; one to reside at Foochow, 
for duty at Foochow, Wenchow, Tamsui, Takow, and Amoy; one to reside at 
Canton, for duty at Canton, Swatow, and Hainan. 

““(12) That the judicial rules shall be revised every fifth year, and the revised 
rules take effect the following year. 

** Judicial Proposals ; Second Set.—Supposing the first set of Judicial Proposals, 
which aim at providing a common procedure, to be rejected, and seeing that, where 
both foreigners and natives are parties to a cause, if acommon procedure is impossible, 
the next more necessary thing to be done is to convince both sides that justice is 
fairly administered, in joint action, it is proposed: 

“(1) That in all cases in which both foreigners and natives are concerned, 
Consul and native Maxistrate shall sit tugcther as President and Assessor, the former 
presiding when the defendant is u forcigner, and the latter when he is a native, that 
is to say, each In his own Court. 

“*(2) That when the property involved is of a value above....dollars, or the 
prosecution arises out of loss of life, the Assessor shall have the power of appealing 
against the decision of the President to the Hizh Authorities at Peking. 

**(3) That a resume of cases shall be drawn up and circulated every fifth year, 
and rules of practice be drafted, precedents set forth and arranged, ete., for further 
guidance.” Parl. Papers, 1877-1834. 

Sir Robert Hart's proposals contained four sets, but we give only the first 
two asthe most Interesting —AUTHORs 


***A merican Consular Juriadiction in the Orlent,’’ p. 159 


Google 


CHAPTER V.—1880-1897 


The Western official diplomacy of 1858-1876 defined only 
some principles of the judicial system to be applied in cases 
of a mixed nature, and advocated some further improvements in 
this direction, but was unable to put them into effect. It left the 
whole problem of the mixed jurisdiction and thus the Shanghai 
Mixed Court was in a similar position to that in which the Shanghai 
Municipality found itself in 1869 after the promulgation of the 
third set of Land Regulations. 

The course of the mixed jurisdiction was not defined by har- 
monious statutes or inspired by a single idea, but was entirely 
left to the law of “ modus vivendt,” which determined also the 
progress of the Municipality at Shanghai. 

This state of affairs in reference to the Mixed Court was aggra- 
vated by the addition of new ‘Treaty stipulations, clearly restricting 
the rights of the Assessors and emphatically underlining the ex- 
clusive prerogatives of the Magistrate 

But if the position of the Assessors was weakened, and that 
of the Chinese officials strengthened by the terms of the Chefoo 
Convention, still the complicated situation, even from a Chinese 
point of view, was far from being solved. 

On the contrary, the position of the Magistrates in the Mixed 
Court became more difficult, and if formerly collisions with the 
foreign authorities were occasional, depending on the personal 
qualifications of the Magistrates, now these collisions became abso- 
lutely unavoidable by them. 

The Magistrates were practically between two fires. They 
were urged by their superiors and by the most conservative native 
element to maintain their dignity and insist upon the literal ful- 
filment of the Treaties, but in every case where they displayed 
their power, the Municipal Council lodged protests and insisted 
on the revocation of the orders. The Magistrates were confused, 
and the Chinese national ambition detrimentally affected, parti- 
cularly as it was already wounded by the dual jurisdiction in the 
Settlement. 

“CA considerable amount of ill-feeling is engendered in the minds 
of the natives from an impression that great ditficulty lies in the way 
of obtaining justice in cases brought against British subjects,” says 
Mr. Davenport in his memorandum.—“ Their general idea of the Mixed 
Court being a Tribunal where Chinese and foreign oflicials sit together 
to hear and determine civil and criminal cases, it seers to them most 
hard and unjust that only those classes of cases should be dealt with 
in which foreigners are plaintiffs and Chineso defendants, and these 
notions are sedulously fostered by their officials for various reasons. 

“ There is a general feeling amongst the official body that protection 
implies a local allegiance, and that it is unreasonable that foreigners 
should carefully exact the former while openly refusing the latter con- 
dition. They rely upon the terms of the Tientsin Treaty, as giving 
them the power to sit with the British Consuls when trying cases, thus 
to afford their countrymen countenance and aid by placing their cases 
in a favourable light, ‘explaining their manners and customs, and clear- 
ing up any misunderstandings which may arise. Under these circum- 
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stances, they regard the establishment of the Supreme Court and the 
trial by jury as a cunningly devised system depriving them of Treaty 
rights, more especially as the Tsungli Yamén has never notified them 
of its sanction to the arrangement. These views are ably handled by 
the defendants in the Mixed Court, who artfully ask the Sub-Prefect 
to apply to the Consul or Assessor for redress against the foreign plain- 
tiffs on some counter-claim more or less irrelative to the matter under 
discussion, which, of course, neither Her Majesty’s Consul nor the 
foreign Assessor have the power to deal with, whereupon the Court 
assumes an air of injured innocence, insinuates that, no matter what 
the actions of foreign officials may be, it is still necessary for Chinese 
officials to tread in the pathof justice and take up the side of the native.”’ 

The authority of the Shanghai Municipality to intervene 
in the exercise of the Power of the Mixed Court Magistrates within 
the limits of the Settlement was, in distinction to that of the Diplo- 
matic Representatives, based principally upon usages and customs 
of the past thirty years; a fact wihich seemed always to appeal 
more to the Oriental mind of the Chinesc than any formal act 
between the foreigners and the Chinese Government, which still, in 
the Chinese opinion, appeared to be extorted from them by brute 
force. 

The Municipal Council, representing the self-governing body 
of the European community, was less tied up by the Treaties than 
any other foreign official body in China. It was vested with police 
jurisdiction over the population of the Settlement and thus re- 
presented the executive power, which it vigorously maintained, 
and which, as we know, was never disputed by the Chinese Govern- 
ment. 

It was quite natural that this body should take up the whole 
matter when official diplomacy failed to solve the problem of the 
administration of justice in the Settlement, and with the growth 
of the prosperity and economical strength of the Shanghai foreign 
community its influence became more clearly pronounced. 

The Shanghai Municipal Council, or, it would be better to say, 
the foreign community in Shanghai, considered itself bound to 
protect the native residents against the deficiency of the old Chinese 
administration of justice, thus affording them a better opportunity 
of prospering and of more liberal intercourse with the foreigners. 

Particularly the attention of the Municipal Council was drawn 
to the Magistrate’s orders interfering with the freedom of their 
countrymen living in the Settlement. 

The first step taken by the Municipal Council in this repect 
was to insist upon the counter-signature of all warrants for the 
arrest of litigants, even in purely Chinese actions, by the Assessors, 
which procedure was neglected after the Chefoo Conference.* 

The Mixed Court Magistrates, apparently acting under the 
influence of the City Magistraey, went further and arrested people 
in the Settlement without issuing amy warrants whatsoever, under 
the slight pretext of non-fulfillment of orders emanating “ from the 
City Authorities,” which had no obligatory force in the Settlement. 


tions of the Mined Court Mayistrate arrested a woman and conveyed her to the Mixed 
Court from where she was sent to the City. The Council at once lodged 
srotest with the senior Consul, stating that every warrant issued by the » 
md to be counter-signed by one of the Assessors in the first instance, and 
to be excented by the Municipal Police without any reservation.—Municipal Council 
to the Senior Consul, August 12th, 1878. 
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As a result of these unwarranted actions on the part of the 
Mixed Court Magistrates, the Municipal Council addressed * a 
letter to Dr. Liihrsen, H.I.G.M.’s Consul-General and Senior Consul, 
stating that, “if the Mixed Court Magistrate is allowed to arrest 
and punish people who have committed no offence, nor infringed 
any of the regulations made by the Council for the maintenance 
of peace and good order in the Settlement, the result must inevitably 
be that the management of and control over the native residents 
in the Foreign Settlement will pass from the hands of the Municipal 
Council into those of the native authorities.’ And further : 


“In the present case, I, Chairman of the Municipal Councilf have 
to point out to you that the runner who arrested the woman does not 
seem to havo been provided with any warrant, that the assistance of 
the police was not asked for, and that the case was investigated at the 
Mixed Court at a time when no foreign Assessor could be present; 
it seems therefore evident that the Magistrate was quite aware that he 
was exceeding his powers, and I have now to request that you will 
represent the case to the Taotai, and inform him that no native can be 
arrested in the Settlements unless the warrant has been stamped by the 
Senior Consul, and brought to the Municipal Police to be executed, and 
that you will instruct the Mixed Court Magistrate to order the keeper 
of the Tea-shop to be released at once. 

‘*Considering the gravity of these cases which I have had too fre- 
quently to bring to your notice of late, I beg that you will bring the 
correspondence relating to them before your colleagues and communicate 
their decision to the Council without delay, as the principles involved 
are of paramount importance.” 


In reply to this communicationt Dr. Lihrsen informed the 
Council that the Consular Body directed a letter to the Taotai, 
stating the facts and asking him to issue instructions to the Mixed 
Court Magistrate “to observe the rule having been in force ever 
since in the settlement, and desist from any arrest without a warrant 
duly signed and stamped by the Senior Consul, and without the 
assistance of the Municipal Police.’”” The answer of the Taotai to 
the representation of the Senior Consul was as follows: 

Shao Taotai to Senior Consul (letter) Shanghai, November 5th, 

1885, 9th month 29th day, (Translation.) ‘‘On the 29th of October, 

9th month, 2lst day, I received your letter, that arrests were made by 

the Mixed Court without a warrant signed and stamped by the Senior 

Consul ; you requested me to inform the Mixed Court to act according 

to the rules.(1) I have issued instructions to the Mixed Court Deputy 

Official Prefect to act according to the rules and have the honour to 

answer, etc., etc.”§ 


The Municipal Council, basing its rights on the terms of the 
agreement of June 25th, 1863, succecded also in restricting the 
power of the City Magistracy to execute arrests of natives residing 
in the Settlement, without special warrant duly stamped and 
counter-signed by the Senior Consul. In consequence of per- 
sistent representations on the part of the Municipal Council to the 
Consular Body, and a lengthy correspondence of the latter with 


*October 16th, 1885. a 

tCase of Kung Van-tze, Ying Yung-tze and Wong Ah-cho, arrested by Mixed 
Court runners on 14th October, 1885, and sentenced to 20 blows on the face and 5 
days cancue.— Author. 

tNovember 7th, 1885. 

§The arrested persons were not In foreien employ. It Is not quite clear which 
rules the Taotai referred to. He apparently wanted to say ‘‘ customs.”— Author. 

qSee page 47.—AUTHOR. 
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the Taotai, the Taotai was compelled to give in and to recognize 
the binding force of the principles set forth by the Municipal Council. 

In the letter of the Municipal Council to the Senior Consul, 
dated October 24th, 1886, we find a reference to the Taotai’s order 
of November, 1886, and a citation from this order, which runs 
as follows : 

“No arrests are to be made in the Settlement without a warrant, 
signed and stamped by the Senior Consul, and all arrests must be made 
with the assistance of the Municipal Police.” 

The action of the Municipal Council in reference to the restric- 
tion of the power of the City Magistracy in arresting people within 
the Settlement had the effect of bringing forward the question of 
the jurisdiction of the Mixed Court in relation to that of the Court 
of Higher Instance of the City Magistrate. 

We know that, before the institution of the Mixed Court, 
the Consuls, prior to the sending of the accused for trial and sen- 
tence into the City, examined into the merits of the cases. The 
Mixed Court, in the earlier period of its function, followed the 
same system, creating a strong impression of similarity with the 
procedure of establishing a prima facie case. 

This procedure was never officially recognized. The City 
authorities frequently enjoyed the power of arresting natives in 
the Settlement directly upon warrants issued by them, and either 
counter-signed by the Senior Consul or his Deputy, the Mixed 
Court Assessor, or not endorsed by the latter, upon the ground 
that Rule IV of the Mixed Court Regulations of 1869 provided, 
as follows : 

“© In cases where Chinese subjects are charged with grave offences 
punishable by death and various degrees of banishment, where by Chi- 
nese law a local officer with an independent seal would send up the 
case for revision by the Provincial Judge, who would submit it to the 
high authorities to be by them referred to His Majesty or the Board 
of Punishment, i¢ will stall be for the District Magistrate of Shanghai to 
take action.” 

Meanwhile, the Municipal Council was of quite a different 
opinion regarding the rights of the City Magistrates to intervene 
in any shape or form in matters affecting the administration of 
the Settlement. 

It held it to be a sound doctrine that every crime committed 
in the Settlement, whether the parties immediately affected by 
it were Chinese or foreigners, was a matter in which thé interests 
of all residents were very closely bound up; that no assault, or 
murder, or larceny, or swindling, could be perpetrated without 
endangering the peace and good order of the whole Municipality ; 
that as long as Chinese residents within the Settlement paid taxes, 
used the streets, and enjoyed the protection of the Municipal Coun- 
cil’s Police, they were responsible to the governing body for what- 
ever breaches of the peace they committed ; and that there conse- 
quently could not be any case coming under one of these heads 
which should not come under cognisance of the only judicial institu- 
tion having jurisdiction over the Settlement, 1.e., the Mixed Court, 
in which foreign Assessors had to deal with all cases in which foreign 
interests were affected. 
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In trying to restrict the power of the City Magistracy in the 
Settlement, in spite of the provisions of Rule IV of the Mixed Court 
Rules, the Municipal Council followed the immutable motto laid 
down at the foundation of its very existence :— 

“Tf the Chinese authorities have any power in the Settlement 
over their nationals, they must share it with the foreigners.” 

In view of all this, it was of the very first importance that 
the Mixed Court should be recognized as a Court of First Instance, 
competent to deal with all crimes alleged to have been committed 
within the Settlement. It was necessary as a measure of pro- 
tection ; for what was to prevent a malicious person trumping up 
a charge against another, posting off to the Chen-hsien (City Magis- 
trate), getting a warrant, and sending the unfortunate to the City? 

It was necessary for the good administration of the Settlement, 
and for the uninterrupted course of business with the natives, that. 
no native resident accused of any crime could be given up to the 
Chinese authorities without having his case first heard in it, in order 
that the Magistrate and Assessor might decide whether there was 
sufficient evidence to justify them in sending him to the Higher 
Court. 

Of course, there was no question of establishing this principle 
by any legislative measure. The constitution of the Court, far 
from being perfection, still was defined by the Rules of 1869, and 
there was no chance of moving the Diplomatic Body to take any 
action in this respect. The Mixed Court was left entirely to its 
own destiny. The Ministers, after the failure of the plan to improve 
the Chinese judicial system in 1879, seemed to have left entirely 
the issue of the mixed jurisdiction to the mighty influence of time. 
The provisional set of rules promulgated for one year in 1869 appear- 
ed to become permanent. 

In July, 1883, a detective in the Municipal Police, named 
Tsao Si-yung, was charged by the City authorities for having caused 
the death of one Wang Ah-an. The crime was alleged to have 
been committed outside the Settlement, but as the accused was 
in the Municipal service and a resident of the Settlement, he was 
brought before the Mixed Court on September 29th, 1883. The 
Bench was occupied by the Mixed Court Magistrate, Chen, Mr. 
Tsao, interpreter and representative of the Taotai, who watched 
the case on behalf of his superior, and Mr. F. D. Cheshire, American 
Assessor. 

The Court, before sending the accused into the City, heard 
the evidence in support of the prosecution as well as the evidence 
for the defence, and rendered a judgment which runs as follows : 

“The decision of the Court is that a charge of murder has been 
preferred against ‘Tsao Si-vyung before the proper Chinese authoritics, in 
accordance with Chinese law, and that, while the evidence submitted to 


the Court does not prove that the defendant is guilty, it is the opinion 
of the Court that the case is one which cannot be properly determined 


before the Mixed Court, and that the aceused must stand his trial before 
the Shanghai Magistrate, in accordance with Rule 1V of the Rogula- 
tions.’’* 


*a) Case before Magistrate Roaand Mr. WA. Giles, British Assessor, Jily 20th, 
1885. Charge of causing deuth.—Mr. Giles interpreted that the Magistrate was of the 


Continued at foot of page 89 
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This was practically the first prima facie case heard in the Mixed 
Court and it was followed soon by a number of analogous cases. 
It established firm precedents for the whole future practice of the 
Court, putting an end to the appearance of the native warrants 
in the Settlement. The administration of the Settlement was 
enjoined from the direct influence of the City Magistracy in con- 
formity with the principle of the independence of the self-governing 
foreign community. 

The public opinion of the Shanghai European colony, as far 
as it found expression in the foreign press, fully endorsed the policy 
of its Executive Council and watched with great anxicty the pro- 
gress of the Mixed Court practice. The columns of the local“ North- 
China Daily News and Herald’ relating to this period are full of 
articles dealing with the subject of the Mixed Court. It was a 
period of construction and crystallization of local administration 
of justice and the importance of the moment was fully realized 
by all foreign residents. 

We cannot pass over one article, under the heading ‘‘A Danger- 
ous Precedent,” which appeared in the “ North-China Herald ” 
on February 27th, 1884, characterizing the complete impartiality 
of foreign public opinion in all matters concerning the Mixed Court : 


‘* A short time ago, as our readers no doubt remember, a woman was 
brought up to the Mixed Court on a charge of kidnapping. The Magis- 
trate declined to deal with tho case, and insisted that the accused should 
be forthwith sent into the City to be forwarded to Sungkiang. The 
British Assessor, however,opposed this, saying she was entitled to a hearing 
at the Mixed Court in order to discover whether the evidence against her 
was sufficiently strong to warrant her being given up. She was, there- 
fore, remanded in custody of the Municipal Police ; but on Wednesday 
she was again brought out, and delivered to the Chinese suthorities by 
the German Assessor. This simply means that the British Assessor was 
over-ruled by the British Consul-General and the Senior Consul, and as 
the first-named gentleman declined to authorize the woman’s rendition, 
the German Assessor was instructed to do so in his place. Now this, 
on tho face of it, is an anomalous state of affairs. It is an extraordinary 
thing that one Assessor should absolutely refuse to perform a certain 
act, on the ground of illegality, which another Assessor finds no 
difficulty in performing without hesitation.” 


Moreover, requiring from the Chinese Magistrate high qualifi- 
cations essential for a Judge, the foreign public opinion was not 
less exacting as to the qualifications of the foreign Assessors called 
to share the Bench with him. 


“ Protest—nothing more,” says the ‘ North China Herald ’’ in an 
editorial, February 27th, 1884. “ There have heen some Assessors who 
have mado a firm protest acainst vagaries of the Mixed Court Magis- 
trate. We recall with pleasure the names of Mr. Alebaster, Mr. Daven- 
port, and Mr. Hens. ‘tne present American Vice Consul-General 
has also exrned public commendation from time to time. But there 


opinion that there was no real evidence, and therefore he could not proceed to the 
extre mity of sending the woman into the City for trial beforé the Chen-hsicn, 

Xx. July 25th, 18s3. 

(b) Cas of Wang Tui-kee and Wet Cho- dai, November 15th, 1886. Charge of 

Xobbery, before District Magistrate, the Mixed Court Magistrate, Mr. Tsai, and Mr. 
Vlaiyfair, British As or. After hearing the evidence the Court decided tu send the 
prisoners into the City. 

N.C. HL. November 17th, 1886. 

(c) Case of Wei Dee Yur, August 1st, 1887. Charge of kidnapping, before Mixéd 
Court, Magistrate Tsai and Mr. Charles, British Assessor. After hearing the evidence 
for prosecution and defence, prisoners were sent by the Court into the City. 

N.C. H., August Sth, 1887, 
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have been cases in which the Assessorship has been undertaken by 
young gentlemen almost as lacking in experience as the Magistrate 
himself. It is necessary that the Assessor should be a man of firmness, 
shrewdness and position. Youths just emerging from the students’ 
mess of & Legation are not, and cannot be expected to be adequate to 
the trying duties of such a post.” 

And further, on June 20th, 1884: 


“Tt is not sufficient that the Assessor should be able to talk Chinese, 
and have a sort of dictionary-familiarity with the expressions and 
formulas he has to employ. A correspondent points this out very 
forcibly. ‘ Ask,’ he writes, ‘any of your late Assessors the difference 
between 9% # HF and e& ¥Y. He will quote probably Sir John Davis, 
and distinguish legibly enough between them; but, given a case, ten 
to one he uses a wrong expression in his letter to the authorities on the 
subject. Ask him what class the Logan case came under, what was 
the graveness of the charge, and what the sentence would have been 
had the prisoner been a native. Ask him what was the ground of the 
charge against Burnett, and why the boatman in that case was strangled_ 
Ask him to put his finger upon the points in the case of Page, who, 
according to Chinese law, was capitally liable, Ask him the meaning of 
the phrases BT 4% and @f 3, which are almost invariably mistranslated, 
and finally ask him to define the mystery, the difference between # + 
and #j.' We reproduce this extract because it suggests on how many 
points an Assessor may find himself astray if he has not made a care- 
ful study of the intricacies of the Chinese law and so prepared himself 
for his daily encounters with the Magistrate.” 


Prout. ot The peculiar constitution of the Mixed Court was also, some- 

British Press and time prior to the appearance of the articles cited above, subject 

pearreliation in to the attention of the London press. Of course, the attention 

1880-1835. of the Home papers was drawn to the facts of the Court's practice, 
which, more or less, have borne an outward character ; to the facts 
of the concurrence of the Europeans in the administration of cor- 
poral punishment, which in the eyes of a member of the Temple 
Bar or a learned British Judge were nothing more than “ stupid 
and horrible barbarities of the Chinese.” 

It is beyond any doubt that the problem of the penal and 
reformatory system applied by the Mixed Court before and after 
1869 was far from being solved. 

From the preceding chapters we know that under the humane 
influence of the Europeans on the Bench many a horrible mode 
of the old Chinese Penal Code was abandoned during the earlier 
period of the Mixed Court practice, but it was not in the power 
of the Mixed Court to discard absolutely the traditional Chinese 
methods which formed an inseparable part of the Chinese legal 
system. 

Modes of corporal The instrument of correction at the Mixed Court was a light 

: ins piece of bamboo. Flogging was administered on male adults and 
youths in the Indian manner on a bench on the back of the thighs, 
and on male children on the hand. The convicts were also slapped 
on the mouth and cheeks by a flat brass ruler. 

The cangue consisted of a wooden framework, or collar, weigh- 
ing 4 lbs. to 8 lbs.; the weight rested on the shoulders, and was 
borne for six or seven hours during the day, the convict being 
generally allowed to return at dusk to his home to sleep, and did 
not leave his home until after his breakfast between nine and ten 
a.m. Qn the collar were strips of paper stating the offence. The 
convicts sometimes were placed outside the Mixed Court, and 
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sometimes on the spot where they committed the crime, but always 
under shelter from the rain and sun.*f 

In comparison with the same penalties applied by the City 
authorities in their Yaméns these penalties were milder. The 
Chinese mandarins used the heavy bamboo, cangues weighing 
often 75 lbs. and resting entirely on the neck of the accused, besides 
many other illegal instruments of torture and penalty not provided 
by the Tah-Chung-Lu—the Chinese Criminal Code. 

Meanwhile, on July 17th, 1880, “the Pall Mall Budget ” 
published the following remarks in regard to the Mixed Court at 
Shanghai, which was the subject of an interpellation in the House 


of Commons : 

“ At Shanghai, where we and some other European nations and the 
United States have establishments, native criminals are dealt with 
by what is called a ‘ Mixed Court.’ It is so called, no doubt, because 
an European or American Consul or other resident sits with the Chinese 
Judge ; but in other respects it has little pretensions to its title, for 
its Court procedure and its punishments appear to be of Chinese bar- 
barism, unmixed with the faintest trace of European sense of humanity. 

‘‘ Thus, @ prisoner who refuses to divulge the names of his accom- 
plices is ordered to receive fifty blows on the face, and if these, administer- 
ed apparently on the spot, fail to overcome his contumacy, another 
may be ordered. Beating the ankles with hammers and kneeling on 
chains with feet braced up are other methods of persuasion which are 
employed by the Mixed Tribunal, graced as it is by the countenance 
and sanction of an official of some great Christian Power. 

“* According to a tabulated report, by Mr. F. Parry, from the Supreme 
Court and Consular Gazette, the punishments consist in the terrible 
floggings, or else the ‘cangue’ or heavy table, in which the weerer’s 
neck is enclosed, and which prevents him from lying down or from 
feeding himself. That such practice should go on from year’s end to 
year’s end, with the placid acquiescence of influential European com- 
munities, seems hardly credible. It is to be hoped, at all events, that 
they will not long survive the publicity which Mr. Parry has given them. 
If the European Assessor has to sit on the judgment-seat simply to give 
the countenance of civilization and Christianity to the stupid and horrible 
barbarities of the Chinese, to concur with a mandarin in administering 
blows on the mouth and hammering the ankles of prisoners who refuse 
to ‘confess’ or to h, the sooner he is removed from so shameful 
@ post the better himself and the civilized Power he represents.” 

In consequence of the said remarks and the interpellation 
in Parliament, Sir Thomas Wade, H.B.M.’s Minister to China, 
forwarded to Earl Granville on September 6th, 1881, a despatch of 
Consul Clement Allen, dated July 17th, 1881,|| which clearly sets 
out the policy of the Foreign Assessors regarding the application of 
the Chinese penalties and their efforts to mitigate the cruelty of the 
Chinese methods : 

“‘Ineed scarcely declare,”’ states Consul Clement Allen ‘“‘that anything 
in the shape of torture to extort evidence, or to induce a prisoner to 
reveal the names of his accomplices, is utterly unknown in the Mixed 
Court. As long as I was an English Assessor at the Mixed Court I 
used also always to insist that prisoners who have been proved guilty 
should be sentenced at once, in order that it might be utterly impossible 
for the Magistrate to use any strong measure to extort the names of 


* “The cangue ag a mark of ignominy—Ignomine magis m supplicit causa— 
worked well (sic) but floggings that torture and brutalize tie enterer should, on all 
grounds of mercy and morality, be opposed.” N.C. H., June 26th, 1875, p. 630. A 
curious foals in opinion of an opponent of corporal punishment.—Author. 
aith TDespate of Acting Consul Allen to Sir Thomas Wade. Shanghai, August 

7 a 

Report of Consul Gardener, 1877. 

Parl. Papers relating to China, 1877-1884. 
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their accomplices behind my back. When a prisoner is remanded in 
any case of importance, the invariable rule is that he is left in charge of 
the foreign police at the Municipal station-houses. Mr. Davenport’s 
instructions were always to obey the dictates of humanity, and to induce 
the Court to conform, as far as possible, to civilized methods of adminis- 
tering justice. I did my best to obey them, and in doing this I followed 
in the steps of my predecessor, Mr. Gardener. I have transmitted the 
same instructions to Mr. Charles, the present incumbent of the post, and 
he loyally follows them out.” 


And further, in reference to flogging : 


“Tt is, except in certain rare cases of brutal violence, of irremediable 
criminals, and youthful offenders, a most unsatisfactory mode of 
punishment. Its incidence in all countries is equal, and so much 
depends upon the nervous condition of the patient. 

“Its incidence is still more unequal in China, where bribes to the 
executioner will cause the blows to fall so lightly as to inflict no pain ; 
and in native Courts, where the executioners have 8 grudge against the 
prisoners, or where the prisoner is unable to purchase their good-will, 
or when the officer trying the case is in a passion, or when feelings are 
excited, the punishment is inflicted so severely as to cause permanent 
injury for life, and sometimes death. In the Mixed Court, however, 
owing to the well-exerted efforts of my predecessors, such cruelty was 
unknown* t 

‘I can bear witnoss to the strict accuracy of all the above statements. 
The instrument of correction at the Mixed Court is a light piece of flat 
bamboo. Notwithstanding the lightness of punishment of flogging, 
the British Assessors at the Mixed Court have always made it a practice 
only to consent to this mode of punishment when ‘the offence has been 
one of brutal violence. I have always made a practice when a sentence 
of flogging has been passed to take and preserve a note of the offence 
for which it has been inflicted, and Mr. Charles has followed my example. 
I have, therefore, been enabled to draw up a list showing the numbers 
of floggings inflicted, and the offences which were thus punished since 
April Ist, 1878, while Mr. Charles or I have been sitting as Assessor, 
which I have the honour to enclose. I think that the most humane 
person could not object to the offences recorded in this list being 
punished by corporal punishment.” 


And further, relating to the cangue, Consul Allen quotes 
Mr. Gardener’s report of 1877: 


“The last mode of punishment that can be inflicted by the Mixed 
Court is that of the wooden collar. As inflicted by the native tribunals, 
this punishment often amounts to physical torture. The wooden 
framework of the collar often weighs as much as 75 Ibs. It is kept on 
night and day, almost. preventing the possibility of sleep, and the convict 
is exposed to the rays of the sun and pelting rain.” 

“Here again,” says Mr. Allen, ‘‘ the humane efforts of my predeces- 
sors have been at work, and the punishment as inflicted by the Mixed 
Court is entirely moral; the framework only weighs 4 Ibs. to 8 Ibs., 
and tho weight rests on the shoulders, and is only borne for six or seven 
hours during the day, the convict being generally allowed to return at 
dusk to his home to sleep, and does not leave his home until after his 
breakfast between nine and ten a.m, On the collur are strips of paper 
stating the offence. The convict is never assaulted or insulted by the 
mob. Sometimes he is placed outside of the Mixed Court and 
sometimes on the snot where he committed the crime, but always 
under shelter from the rain and the sun. This punishment is adapted in 
cortain cases to the peculiar mental and social conditions of the Chinese. 


en She. aking comparatively, confinement. in a Chinese prison was > much more 


severe than such floeevings as were inflieted in this Court.”? Dr. Maegowan, American 
Assessor, NCU, Mor 28th, PS79, p. Bll. 

tin reeent ih sentencing a viole nit rufhian, Mr. Tsaf, Mixed Court, Magistrate. re- 
marked “ that had so dangerous 1 character been in the ni itive City, his ankle bones 
sould have been broken to prevent his escaping in future.” ‘ Judicial Torture,” 
N. «+ 1893, p. 775. 
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“When I was sitting as Assessor, I used to endeavour to have the 
punishment of the cangue reserved as much as possible for offences in 
which a special warning was needed—such, for instance, as the pilfering 
of cargo by the coolies employed on the wharves. I have felt it my duty 
to bring this affair to your office, Sir Thomas Wade, not on account of any 
personal feeling, but because it is a matter of importance that such an 
institution as the Mixed Court should be allowed to be carried on without 
any opposition on the part of our countrymen. It has been a difficult 
task enough to introduce such innovations among the Chinese, and to 
show them that reformatory and humane punishments are, in the long 
run, the most effectual that can be inflicted; but we have gained our 
reward in the increased good order of the Settlement, and the confidence 
of the native in foreign administration of law.” 

In communicating the above despatch to Earl Granville, Sir 
Thomas Wade writes : 

“IT should be sorry to be understood to be an admirer of Draconian 
severity. But the Mixed Court, as Mr. Clement Allen justly claims for 
it, is @ first step toward better things and I join heartily with him in 
deprecating hasty condemnation of the Court. It has done great good 
during the fifteen years of its existence, and if, as I hope we may, my 
colleagues and myself succeed in securing the adoption of some changes 
we have recommended on its behalf, its usefulness will be increased, not 
only as affecting Shanghai, its proper home, but as supplying a model 
upon which similar Courts may be formed at the other ports.” 

Mr. Clement Allen was justified in saying that ‘‘ we have 
gained our reward in the increased good order of the Settlement 
and the confidence of the native in foreign administration of law.” 

The return of the sentences and decisions in the Mixed Court 
for the period of 1865-1923, appended to this book* shows 
for 1880 the lowest percentage of criminality which ever existed 
in Shanghai, made out according to the accurate figures of the 
official Municipal statistics and which reached in 1880 only 2.22 
per cent. But from this moment the growth of the criminality 
in the Settlement begins to show constant progress, so that the 
coefficient of criminality in 1885 was 3.15, in 1890 3.45, in 1895 
5.85. In 1900 it dropped for a while to 3.66, owing to the extra- 
ordinary measures taken by the Consular Body and Municipal 
Authorities, and reached in 1910 the enormous figure of 10.44. 

As a matter of fact, the rise of criminality to such threatening 
proportions as 10.44 per cent. of the whole native population being 
brought yearly before the Court on different charges, could not 
be solely attributed to the deficiency of the working of the Mixed 
Court, but the increase of criminality in the period of 1880-1895 was, 
more or less, due to the unsatisfactory state of affairs in the Court. 

The Magistrates of the Mixed Court still adhered to the policy 
of passive resistance with regard to applying adequate penalties 
in the fight against the growing lawlessness in the Settlement, 
displaying under the slightest pretence leniency towards Chinese 
criminals. Maybe, they were forced to do that for the reasons 
set forth in the previous Chapters, but this action on their part 
aroused constant protests by the Municipal Council and lengthy 
negotiations on the part of the Consular Body with the Taotai. 

On October 8th, 1885, the Municipal Council once more was 
compelled to take up the matter and make representations to the 
Consular Body regarding the leniency of the Court. 


*See Tablo I.— AUTHOR. 
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The Municipal Police brought to the notice of the Council 
the fact that two well-known thieves, one having three and the 
other four previous convictions for house-breaking, were sentenced 
by the Mixed Court on a new charge to 400 blows of the bamboo. 
In lieu of this sentence they got only 300 blows each and then 
were released in spite of the Assessor’s protest that the prisoners 
ought to be sent to the chain-gang. One of these men was arrested 
the day after his release, for burglary, and was going to be brought 
before the Court. The Council requested the Senior Consul to 
take some appropriate measures and to address the magistrate 
with a view of having such a sentence passed on him as would 
have prevented him from being set at large again for some time, 
ready to commit fresh depredations in the Settlement. 

Asa result of the said representations, the Senior Consul inform- 
ed the Council that he communicated with his British colleague, 
whose Assessor had to sit at the trial, and got from him a com- 
munication that the desperado was sentenced to a year with the 
chain-gang, “ which was a more severe sentence than would have 
been given had the prisoner been sent to the native Courts and 
dealt with according to the Chinese law.’’* 

As a matter of fact, the position of the foreign Assessors 
was not a light one, and the local press was quite correct in de- 
manding from them “ firmness, shrewdness and position.’’ Youths 
just emerging from the student’s mess of a Legation were not fit 
for this job, but some of the Legations, particularly those of minor 
nations, also were not always able to get the right men, speaking 
fluent Chinese, to fill such responsible positions, yet the post of an 
Assessor was not that of a Judge. He was not even a co-Judge, 
which title gradually disappeared from the official terminology. 
He had to defend the interests of the foreign and native com- 
munities of Shanghai, but not to administer justice. 

‘* A treatise on Mixed Court law,’’ says Mr. Playfairt in his memoran- 
dum on the Mixed Court in 1893, ‘‘ had yet to be written—to be taken 
up by some legal writer of sufficient experience. After all, however, 
the Mixed Court depends so much on the personalities of the Magistrate 
and Assessor, that it is very early yet to write a treatise on it, as if it 
had begun to crystallize. It is neither purely Chinese nor purely Western. 
It is more Western when the foreign Assessor is able to assert himself ; 
it is more Chinese when the Magistrate has more of his own way.” 
The Assessors in the Mixed Court were in some respects almost 

in the same position as the Chinese Magistrates and an open con- 
flict between them was unavoidable. The local Chinese authorities, 
in selecting officials for the post of the Mixed Court Magistrate, 
had in view always their ability for firm action on questions affecting 
Chinese interests, and their inability for any compromise with the 
Assessors, ignoring the very fact that the Court in its substance 
was already a compromise between Chinese and Western legal 
principles. 

On June 16th, 1885, the Mixed Court was closed{ owing to 
Mr. Giles, British Assessor, having been brutally assaulted by 


*Chairman of the Municipal Council to Dr. Lihrsen. H. I. G. M.’s Consul- 
General and Senior Consul, October sth, 2885. Dr. Liihrsen to the Chairman of the 
Municipal Council, October 9th, 1885.—Municipal Council's Report for 18383. 

THi.B.M.’s Vice-Consul and Assessor at the Mixed Court. 

tLetter of the Municipal Council to the Senior Consul, dated June 25th, 1835. 
Municipal Council’s report for 1535. 
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Magistrate Huang, when trying to persuade him to give a decision 
which he did not like to deliver. 

The case was at once cabled to H.M.’s Minister at Peking, 
and upon the representation of the Tsungli Yamén the Magistrate 
was relieved from his post, but the incident was far from being 
closed. 

“The Mixed Court affair,’’ ran an editorial in the ‘“‘ North-China 
Herald,” July 11th, 1885, ‘‘ thanks to the most improper and indefen- 
sible behaviour of the Taotai, has advanced an appreciable step. As 
will be seen from the facts we publish in another column, the Taotai has 
taken upon himself the responsibility of offering a very grave affront, 
not to Mr. Giles—that might be expected—but to the Representative 
of Great Britain at Peking, and, through him, to the British Government. 
It appears that the Chargé d’Affaires, in pursuance of an understanding 
arrived at with the Tsungli Yamén, instructed the Consul-General that 
the British Assessor was to resume his seat and functions at the Mixed 
Court yesterday morning. This was duly communicated to the Taotai, 
who at once announced that the arrangement could not possibly be carried 
out. It was clearly no affair of Mr. Hughes whether Magistrate Ko* was 
or was not willing to share the Bench with the British Assessor ; his 
duty was simply to carry out his instructions from Peking, and the 
responsibility of thwarting them must now rest entirely with the Taotai. 
It was no doubt by the orders of that person that the Court was an- 
nounced closed, that the door was shut in the face of the British Assessor. 
The Magistrate was absent, the Assessor was for some time refused 
admittance, and he was eventually informed by a Chinese clerk that 
Mr. Ko had stepped out. We do not regret the incident. The Taotai 
has made a grave blunder, and delivered himself into the hands of his 
opponents. By his conduct the affair has been raised a stage; it is 
no longer @ conflict between individuals, it is fast assuming formidable 
diplomatic proportions, and unless the Tsungli Yamén deals peremptorily 
with the obstructive official who seems bent upon causing all the irrita- 
tion possible, it may prove necessary for the British representative at 
Peking to bring such pressure to bear upon the Yamén as shall result in 
the appointment to Shanghai of an officer rather more deeply versed in 
the amenities of civilized life than the present incumbent of the post.” 
Of course, the Taotai soon came to his senses. The British 

Assessor attended the Court by special request of the Taotai, and 
was received with much effusion and champagne by the new acting 
Magistrate, with whom he shared the Bench as usual. 

Who pulled the strings behind the scene was no secret. The 
Official Gazette of July lst, 1885, published at the Fangtai Yamén, 
contained the folowing announcement : 

“In consultation with the Taotai of Shanghai, independent Sub- 
Prefect Lo, of Chuan-sha, has now been transferred to the vacancy of 
Sub-Prefect in the Mixed Court for foreign and Chinese affairs at Shang- 
hai. And the Post of Sub-Prefect at Chuan-sha being thus vacant, and, 
moreover, being a very important one of the seaboard, it becomes 
necessary to depute a specially able and experienced officer to act in the 
place of Lo. Now the Expectant Assistant Sub-Prefect Huang possesses 
the required ability, and he is hereby appointed accordingly” t 
The results of the incident caused a temporary improvement 

in the affairs of the Mixed Court. The Taotai andthe City Magis- 
trate realized that their frank policy in opposing the foreigners 
had utterly failed. Acting under instructions of the Tsungli Yamén, 
they were for the time being more discreet in appointing the Magis- 
trates of the Mixed Court, who at the same time got more freedom 


*Magistrate Ko was Assistant Magistrate and temporarily, after Mr. Huang’s 
Soeee ote assumed the office of the Senior Magistrate —AUTHOR. 
C.H., July 10th, 1885, p. 42. 
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in the exercise of their judicial power. The favourable consequences 
of the latter were soon apparent, particularly as they were fostered 
on the other hand by the foreign community and the Consular 
Body, removing all possible causes of further discord. 

Mr. W. R. Charles, British Assessor, states in his report on 
the Mixed Court* that during his long connection with the Court 
at least two thousand cases came under his notice and he had only 
to admire the tact exercised hy Magistrate Tsai in his most difficult 
position. 

** He has no code to guide him,” says Mr. W. R. Charles, “for no 
foreign Assessor would consent to the enforcement of the punishments 
provided by the Chinese Penal Code, and different Assesors have dif- 
ferent views as to the length of the terms of imprisonment that are to 
be substit uted for the Chinese punishments. Many of the offences against 
the Municipal Bye-laws for which culprits are brought before the Court 
are not punishable offences at all in the eyes of a Chinaman, and the 
Magistrate has therefore no precedents for dealing with them, and if 
he is an obstinate man, who stands upon his country's ancient. way, he 
will constantly thwart, instead of facilitating, the efforts of the police. 
Mr. Tsai, however, has never failed to assist the police and foreigners in 
their efforts to enforce the bye-laws, when their objects and necessity 
have been explained to him. 

“The usual reasonable course adopted by him has been first to 
issue proclamations, bringing the matter in question to the notice of the 
Chinese public and warning them that disregard of the terms of the 
proclamation will be punished, which is subsequently carried out by 
fine or imprisonment. according to the circumstances of the case.” 

In fact, the enforcement of the Municipal Council’s Bye-Laws 
by the Mixed Court was the cause of much friction between the 
Magistrates on one hand and the Assessors and Municipal Council 
on the other. 

The problem of the obligatory force of the Municipal ordinances 
upon Europeans in the Settlement, solved, as we know, by the 
competent foreign legal institutions in 1865, 1868, and 188], re- 
spectively, came also under the judic ‘ial cognizance of the Mixed 
Court, and in 1877 was disposed of in a sense favourable to the 
Municipal Council. + But still the absence of adequate precedents 


*Mr. Pp. Hash * report. on ‘Trade of Shunghai, 1889, 

N.C. HL, Aue Oth, PS89, p. 249. 

TCases of Mi Muirhead ‘and Darrett rs. Tan-kwel and HWop-ming, July 25th, 
1877, before the Mixed Court. Magistrate Chen and Mr. C.T. Gardener, British Asses- 
sor. In these eases the Court delivered the following judgment : 

“In this case Dr. Johnston and Messrs. Muirhead and [arrett have come forward 
and deposed that two theatres, called the Tan-kwei and Hop-Ming, create a nuisance 
by every nicht beating gones and makine various noises, utterly destructive to sleep 5 
that people living in the neighbourhood are, from want of sleep, if well, predisposed to 
sickness ; if unwell, prevented from recovering. 

“The Court takes into consideration the following facts : 

“a. The settlements were set apart for Europeans and Amerieans; no Chinese 
are allowed to reside therein except with the special permit of the Consul and Taotai. 

e920 That clause 40 of the Municipal Regulations, which have been drawn up 
for the public benetit of all who reside in the Settlement, practice tiy enacts that what. 
ik a nuisance according to common law tn English shall be) considered & nuisance in 
the Foreign Settlements. 

“3. It would seem clear to the Court. that all the Chinese who obtain permission 
to reside fn the Settlement do so under the understanding that they are amcuable to 
all th Municipal Regulations in foree in the Settlements. 
> An England licensed theatres are not in themselves considered a nuisance ; 
they are bound, however, to close at: midnight. 

‘5. Astothe Tan-kwei and Hop-ming, they are licensed theatres, but they have 
acted in a manner the Court. considers contrary to law, and, further, contrary to a 
previous injunction of the Court. 

“The Court, therefore, takes the Lo-ke-chong case, which was decided in August, 
1871, and in w hich it was ‘laid down that a Chinese club must, close its doors at 1 
o'clock, as a precedent, ond allows the two theatres in question to be opened till 12 
at night, but not after that hour. If in future the theatres make any noise after that 
hour, the manaver Will be summoned and the theatres closed. 

NC. IL, April 29th, 1878, p. 425. 
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in the Chinese Code caused much embarrassment to the Court. 
This gap was completed in a manner told by Mr. W. R. Charles in 
his report, viz., by proclamations of the Mixed Court Magistrate. 

These proclamations were issued in accordance with the 
existing arrangements between the Consular Body, the Municipal 
Council and the local Chinese authorities, given in the preceding 
chapter. 

The Municipal Council consented to the nature of the con- 
tents of these proclamations, though it was an obvious concession 
to Chinese prejudice on their part, as the regulations and bye-laws 
of the Municipal Council were binding by virtue of the Land Regula- 
tions, without any further declaration on the part of the Chinese 
Magistrate. 

On the other hand, the Consuls frequently approached the 
Taotai and the Mixed Court Magistrate to issue proclamations 
concerning various matters regulating the commercial relations of 
the Chinese with the subjects of the Powers whom they represented. 


This local legislation, if it could be so called, affected almost 
every branch of the Municipal and commercial life of the Settlement 
during the period of 1889-1897. 

We find proclamations regarding the trafficl. ricshas?. 
nuisances?» hawkers! closing shops and markets cleaning 
streets and markets®. prostitutes’» vaccination®» native doctors? 
immoral books and indecent. advertisements!9 dogs!!. sale of lottery 
tickets!3. speculation in dollars!%. fraudulent bankruptcies!4, forged 
foreign trade marks!5. protection of Japanese 1° etc., ete. 


1 August 19th, 1880; June 4th, 1889; April 2nd, 1891. 
2 July 20th, 1880, issued at the request of U.S, Consul-General. 
: May 22nd, 1386. 

une 


9 June 7th, 1890 "issued by onaer of Wong, Provincial Treasurer of Kiangsu. 
Officials who print such books will be degraded, common People will be punished with 
100 Blown an ey ie for 3,000 li, readers and sellers 100 blows. 
uly 
11 December 9th, 1880, tapi in conformity with an arrangement with the 
Spanish and Portuguese Cons 
2 August 7th, 1881; rebre 5th, 1891. 
B The Taotai, through the Mag istrate, February 23rd, 1883. The 
roclamation ran as follows: ‘ Who aon ely abscond with money entrusted to 
em are Hable to imprisonment, and the property at their homes fs Hable to seizure 
for the benefit of the sufferers, as well as they are liable personally by the law according 
to the amount embezzled, to the following pnlshments: If over Tis. 120, to deporta- 
tion within the Empiro ; if over Tis. 1,200, to banishment to Amoor, with hard labour ; 
and if over Tis. 10,000, to decapitation ; ale ays aie cee that it should be not posalble 
to recover the amount embezzled added the Proclamation, “‘ cases 
of failure have occurred in Shanghai in which the @ Habilities amount to a sum of about 
one hundred millions. 
14 November 27th 1890, issued under instructions of the Taotal at the re- 
quest of ee Haas, 1. A. M. Consul-General. 
15 City and a Mixed Court Magistrate, August 5th, 1894, issued under instruc- 
tions of rie Taotal. 


Besides the above stated activity, the Mixed Court Magistrate 
took a lively part in the adjustment of the Hongkew Boundaries 
and Settlement extension, and in the work of the Committee of 
the Soochow Creek. 

The new boundary line defining the limits of the Settlement 
north of the Soochow Creek was settled on July 22nd, 1893, and 
on December 2nd, 1893, the Mixed Court Magistrate, Tsai, and 
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his assistant, Wang, were appointed to supervise the actual de- 
fining of the boundaries.* 


In 1893 and 1894, the Mixed Court Magistratest played a 
considerable réle in the plague prevention measures taken by the 
Municipal Council, and, representing the native opinion, which 
did not in everything coincide with the foreign view, rendered 
valuable assistance by enlightening the issue from a native point 
of view and so enabled the Council to avoid conflicts with the super- 
stitious Chinese population. 

The comparative peace which the Mixed Court enjoyed after 
the stormy period preceding the year 1885 also made it possible 
to bring forward the problem of the custody of the native prisoners. 
They mostly served their sentences in the City Gaol, owing to the 
resistance of the Chinese authorities, and for lack of proper accom- 
modation in the cells of the Municipal Police Stations for prisoners 
sentenced to long terms of imprisonment. 

In the autumn of 1887, the Municipal Council received a letter 
from Mr. P. J. Hughes, H.B.M.’s Consul-General,t drawing the 
attention of the Council to the necessity of providing proper accom- 
modation for long-term prisoners, if these prisoners were to be 
confined in the care of the Council. Mr. P. J. Hughes forwarded 
to the Council a report on the subject submitted to him by Mr. 
W. R. Charles, British Mixed Court Assessor. The latter stated that 
the results of the over-crowding of the cells in the Police Stations 
prevented the Court inflicting adequate sentences in grave cases, 
and confining the bullies and men of savage and brutal disposition 
apart from the rest. 


Mr. W. R. Charles stated also that, according to his personal 
investigation, extortion and bullying were of common occurrence in 
the cells where natives were kept, and the prisoners were exposed 
to all kinds of contagious diseases. 


“In view of the fact that, as the Assessor at the Mixed Court,”’ con- 
cluded Mr. W. R. Charlesin his report, “‘ itis constantly my duty to urge 
the Magistrate to inflict the punishment of imprisonment tn lieu of Chinese 
punishments, which to our mind are barbarous, it seems to me like- 
wise my duty to point out that at present no adequate provision is made 
for carrying out sentences of imprisonment, and that such provision is 
urgently needed. To send prisoners from the Mixed Court into the 
City is, as you are aware, to expose them to barbarities against which 
we have no opportunity of protesting until after the event.’’§ 


In reply to this representation the Municipal Council informed 
H.B.M.’s Consul-General that it realized the responsibility resting 
with it and that arrangements were going to be made for the erec- 
tion of a new station so that all stations would be able to accom- 
modate at least 130 prisoners.* * 


In March, 1890, Mr. P. J. Hughes repeated his representation 
and supplemented his letter|| by an extract from a new report 
of Mr. W.R. Charles, who had made careful investigation as to the 
conditions of the cells for the convicts at different Police Stations. 


*Taotai Nich, Decetnber 2nd, 1893, to the Senior Consul. 

¢Messrs, Tsai and Sung. 

tNoveruber 2xth, lead Municipal Council’s Annual Report for 1887. 

sNoveinber 24th, 1S 

* *Municipal € ‘orinell to Mr. P. J. Hughes, H.B.M.’s Consul, Decembor 2nd, 1887. 
(March 25, 1890. 
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“The limited accommodation at command,” reported Mr. W. R. 
Charles, ‘‘ and the absence of proper exercise and employment for the 
prisoners, render it impossible at present to deal with serious crime with 
properseverity. Numbers of men are deported to their homes, but many 
among them find their way back, and deportation is useles except for 
men who are not natives of Shanghai and its neighbourhood. 

“ Abolition of torture, @ precise statement of the charge on which 
prisoners are arraigned, and prompt trial are the privileges, the fruits 
of civilization, which have been introduced through the Mixed Court into 
the Settlement, but no attempt has yet been made to reform prisoners 
or to punish them by a wholesome discipline which may deter them from 
crime later on. In the interests of the Settlement it is highly desirable 
that the prisons, Municipal and Chinese, should not be nurseries of crime, 
and in the interest of civilization it is equally desirable that China should 
learn that punishment can be effectual without the employment of the bar- 
barous methods which are in vogue throughout the Empire.” 


However, only in 1897 the Municipal Council* was able 
to raise the necessary funds and to arrange the lease of a portion 
of H.B.M.’s Consular Prison, which was transformed into a prison 
for the accommodation of 400 prisoners and which responded to 
the requirements of a Western penal institution. 

The North wing of the British Gaol rented by the Municipal 
Council contained 42 cells, each measuring 13 ft. by 10 ft. by 7 ft. 
9 in., giving a cubic capacity of 1,007 feet. There were two large 
yards outside the building for physical exercise of the prisoners. 
The convicts were put to the following labour :—Mat-making, 
carpentering, stone-breaking, tailoring, and a gang was employed 
daily in keeping the building clean and in proper order. 

The system of discipline maintained in the new gaol was exactly 
similar to that in all other properly constituted gaols; and one 
of the rules was silence.t This latter the convicts disliked more 
than anything else. The prisoners were also made to bathe in 
cold water twice a week in summer, and in very hot weather three 
times, and once a week in winter in hot water. The convicts got 
three meals « day, the rations being those introduced in the Hong- 
kong Gaol, approved by the Health Officer of the Municipal 
Council. f 

In 1899, the Gaol was inspected by the Mixed Court Magis- 
trate, accompanied by the American Assessor, Dr. Barchet, and 
at the Magistrate’s request Dr. Barchet wrote the following in the 
visitors’ book. 

“IT am glad to see the place and prisoners so well cared for, and that 
the reformation of prisoners is kept in view.”’ 


*In 1897, the Captain-Superintendent of the Police reported that the Police 
cells “‘are filled to an extent far beyond their capacity. No exercise yard is attached 
to the cells. The natural consequence of all this is that the health of the prisoners 
suffers. Outbreaks of beri-beri have been of common occurrence amongst them for 
some years past, and not a few have died of that disease ; while a glance at those who 
are undergoing imprisonment, under long sentences is sufficient to show the deteriora- 
tion of health which such confinement as I have described necessarily entails.”” Muni- 
cipal Council’s Annual Report for 1898. 

tThe hours of work were as follows :—Summer, 7.37 a.m. to noon, and 1 p.m. 
to 5 p.m.; Winter, 7.45 a.m. to noon and 1 p.m. to 4.45 p.m. 

tThe daily rations consisted of :—6.30 a.m., rice 8 oz., ofl 4 oz., salt 3 oz., ten 
$0z., chili, onions, ctc.; noon, 1 pint congce, 2 oz. rice to a pint of water; 5 p.m.,as 
at 6.30 a.m., but fish substituted for vexetables. Once a weck each prisoner got 6 02. 
fresh meat in addition to the ration at 5 p.m. 
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CHAPTER VI.—1898-1905 


It appears that the instructions of the Taotai to the City 
Magistracy and the Mixed Court Magistrate regarding the pro- 


fie war, cedure for arrests in the Settlement were given not in such a firm 


tone as he stated to the Senior Consul in June, 1885, and November, 
1889. At any rate, every new incumbent of the office of City 
Magistrate tried to neglect them unless set back by the Consular 
Body and Municipal Council. 

In March,1898, the Municipal Council addressed a letter to 
the Senior Consul in which it informed the latter that native run- 
ners of the Mixed Court and City Magistrate’s Yamén were acting 
in direct contravention of the local regulations and of the under- 
standing which existed with regard to the execution of arrests in 
the foreign Settlement. The Council asked that a strong representa- 
tion be addressed to the Taotai, referring to the correspondence 
which passed between the Council and the Senior Consul in June, 
1885, and November, 1889 : 

“From that date, however, until the present,” wrote the Municipal 
Council, “‘ frequent violations of this regulation have occurred on the 
part of the Mixed Court and the City Magistrates, and the frequency with 
which representations have had to be made on the subject constitutes 
a. striking feature in every Municipal record of past years. The necessity 
for ao clear recognition of the position and for the prevention of a re- 
currence of such proceedings as those which form the subject of the 
present communication is obvious, for should the Chinese authorities 
be permitted to deal as they deem fit with native residents, it is evident 
that the maintenance of law and order within the Settlement must 
become impossible, since the control would inevitably pass from the 
hands of the Municipal Council.” 

The Municipal Council also drew the attention of the Consular 
Body to the fact that the administration of the Mixed Court was 
by common report notoriously corrupt. The runners attached to 
the Court, amongst whom were a large number of unsalaried under- 
lings, undoubtedly levied blackmail on the less reputable classes 
of native residents. Frequent complaints were made to the Police 
of cases where these men extorted large sums under threats of 
summons. A statement most frequently made to the Police, 
which appeared to be thoroughly borne out by circumstantial 
evidence, was to the effect that : 

“(1) Prisoners convicted at the Mixed Court and sentenced to im- 
prisonment were not infrequently released by the Magistrate before 
expiry of their sentences, without the sanction of the Assessors. 

**(2) Cases were of frequent occurrence wherein a person for whose 
arrest no warrant was issued was directed by runners to attend the 
Court at the Magistrate's request ; upon their doing so they were detained 
in custody for indefinite periods and mulcted in large sums.” 

In view of these grave accusations the Municipal Council 
requested that a prompt official inspection of the Mixed Court 
Gaol be held, without more preliminary notice than was absolutely 
required, with the object of ascertaining whether the number and 
names of the persons detained agreed with the certified records of 
arrests made and cases tried, which, under Article IX of the Pro- 
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visional Rules for the Mixed Court of 1869, the Magistrate was 
bound to keep and hold in readiness for inspection. In the event 
of such inspection proving unsatisfactory the Council requested 
that a representation be addressed to the Taotai without delay, 
with a view to carrying out the further terms of Article IX, which 
provided that ‘‘ should the Sub-Prefect be inefficient or notorious 
he will be denounced and removed from office, another being 
appointed in his place.* ¢”’ 

In reply to this representation the Consular Body stated that, 
in reference to the procedure for arrests in the Settlement, they 
fully endorsed the views of the Council and that the Taotai had 
been informed accordingly. But with regard to the suggestions 
made by Mr. Burkill, Chairman of the Municipal Council, con- 
cerning certain irregularities observed in the management of the 
business of the Mixed Court, the Consular Body’s answer was not 
definite. The Senior Consul just informed the Council that he 
was authorized by his colleagues to say that the Consular Body 
was investigating the matter. Now it appeared that for the 
Assessors of the Consuls to get access to the Magistrate’s records was 
not a light thing, owing to the indefinite wording of Article IX of 
the Provisional Rules of 1869. The consent of the Magistrate or 
Taotai should first. be sought. 

Meanwhile, the Municipal Council received a letter from Mr. 
H. P. Wilkinson, Chairman of the local Bar Committee, dated 
May 21st, 1898, in which attention was drawn to the extremel: 
unsatisfactory conditions in the Mixed Court Prison, and whic 
read as follows : 


‘*S1r,—I have the honour to draw the attention of the Council 
through you to the following facts communicated to me in regard to the 
state of the Mixed Court Prison, situated on the Nanking Road and 
within the boundaries of the Foreign Settlements. In the prison, to the 
right of the entrance, male prisoners, defendants and often plaintiffs 
and witnesses in Chinese civil cases, are detained. As to the space :— 
the prison is always overcrowded ; at times, such as Chinese New 
Year, it is so full that it is impossible for all to sit down, let alone lie 
down. Food :—For two days after entry no food is supplied by the 
authorities. If after two days the detained are obviously cashless and 
friendless—that is, unsqueezable—one bow! of rice and one small plate 
of salt cabbage a day are given them. Water:—No arrangements 
whatever for supplying water or tea are made by the authorities without 
peyment first made. Sanitation :—The sole arrangement for the relief 
of nature made is one wooden tub placed in a comer of the prison. To 
this prisoners who are suspected of having and concealing any means are 
fastened. In any case, the latest arrivals are placed near this tub and 
have the duty of cleaning it. In this room deaths are frequent. The 
prison to the left of the entrance is reserved for female plaintiffs, defen- 
dants, and witnesses in Chinese civil cases, and female prisoners in police 
cases. This prison is kept on exactly similar principles to those des- 
cribed above. In this room the detained occasionally are beaten by 
those in charge in order to extort money. The prison to the left in the 
yard of the Yamén is reserved for prisoners in criminal cases. Those 
detained in this room, being presumably without funds, are supplied 
with one bowl of rice and one small plate of salt cabbage twice a day. 
As to sanitation and the supplying of water, the remarks above made 
as to the civil prisons apply. The room above the criminal prison is 


*Municipal Council to Dr. O. Stuebel, H.I.G.M. Consul-General and Senior 
Consul, March Ist., 1898. 

tDr. O. Stuebel, H.1.G.M. Consul-General and Senior Consul to the Municipal 
Council, March 17th, 1898. 
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reserved for defendants and witnesses in suits brought by foreigners. 
Here no food is supplied, as theee prisoners are in a position more or 

to supply their own wants. Sanitation :—There is one commode for 
the use of the whole room. The cages in front of the Yamén are under 
the control of the Tipao of the District. In those offenders who live 
in his district are placed. No food is supplied and the length of the 
detention is usually from 9 to 10 hours. For these prisoners no sanitary 
arrangements whatever are made. Deaths, the result of this exposure, 
are not infrequent.” 


As a result of this communication, the Council directed the 
Captain-Superintendent of Police to accompany Mr. Wilkinson on 
a visit of inspection to the Mixed Court Prison and report on the 
condition thereof. The Captain-Superintendent’s report brought 
to light a deplorable state of affairs, the treatment of prisoners 
being of the most demoralizing and unsanitary nature. A copy of 
this document was forwarded officially for the information of the 
Senior Consul, and assurances of the Consular Body’s support in 
effecting the necessary reforms subsequently were conveyed to the 
council. The opinion was, however, expressed that any reform 
in the constitution and procedure of the Court must be arranged 
at Peking, and that since the existing constitution was drawn up 
originally by H.M. Minister, the latter’s co-operation and sanction 
were essential for obtaining its amendment. 

In June, a committee of the local Bar undertook to consider 
the question and a special committee was appointed by the Council 
to act with its members. The joint labours of these committees 
resulted in the framing of the following amended constitution 
for the Mixed Court, copies of which were forwarded to those Con- 
sulates represented by Assessors, with a request that the matter 
be referred for the favourable consideration of the Ministers con- 
cerned. The text of the covering despatch addressed to H. M. 
Consul-General, dated October 3rd, 1898, read as follows : 


“ S1n,—It may be within your knowledge that during the present 
year, certain representations have been made by the Council to the 
Senior Consul on tho subject of the administration of the Mixed Court, 
and more especially in regard to the treatment of prisoners therein and, 
in this connection, I have the honour to refer you to the full corres- 
pondence on the subject which was published with the Council’s minutes 
on the 2nd of June last. In making these representations it was the 
object of the Council to bring about several much-needed reforms in 
the general administration of justice in the Settlement and to suppress 
certain long-standing abuses connected with the arrest and punishment 
of natives by the local Chinese authorities within Settlement limits. 
It was, however, unofficially intimated to the Council by the late Senior 
Consul! that nothing could be done locally or by the Consular Body to 
obtain any revision or amendment of the procedure now in force at the 
Mixed Court ; that since the present constitution of the Court—an ex- 
perimental measure—was instituted by the British Government, nothing 
was done to take the necessary steps for its revision. 

“It was therefore resolved by the Council to appoint a special 
committee which should formulate suggestions for a revised constitution 
of the Court, and to invite the co-operation of the local Bar, by whom a 
special committee was also nominated, to assist in this work. As the 
result of the joint labours of the Council and the local Bar, the enclosed 
draft of proposed new rules for the Mixed Court has been drawn up, 
following the lines of the constitution established by H. M. Minister in 
1869, and embodying those new conditions which experience and the 
best interests of the community appear to render necessary. 

‘The Council desires to draw attention to the fact that in the Chefoo 
Convention of 1876 it is clearly stated that the British Government had 
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already at that early date recognized the inadequate and unsatisfactory 
nature of the existing constitution of the Mixed Court and had then in 
contemplation the issue of the revised Code of Rules. 

“*It is unnecessary for the Council, and outside of its province, to 
refer to the numerous occasions upon which the attention of H. M. 
Government has of late years been drawn to the injury which the con- 
tinuance of the present system has inflicted upon British interests at 
Shanghai, interests which are admittedly of preponderant nature. 

‘It therefore remains only for the Council, in submitting the enclosed 
document, to express the hope that the measures therein proposed may 
receive your valuable support and that you will recommend the 
proposed new Code of Rules to the favourable consideration of H. M. 
Minister at Peking at the earliest convenient opportunity. 

‘“‘In conclusion, I may observe that copies of the enclosed draft 
are being forwarded to the Consuls-General for Germany and the United 
States, for their information, with a statement of the Council's action 
and a request for co-operation in the matter.” 


The above cited letter was signed by Mr. Joseph Welsh, Chair- 
man of the Municipal Council and followed by the draft of the 
proposed constitution of the Shanghai Mixed Court, bearing the 
signature of Mr. J. Welsh and Mr. H. P. Wilkinson, Chairman 
of the local Bar Committee. 


Art. 1.—A Chinese Official, having the rank of Sub-Prefect, at least, 
shall be appointed as Magistrate of the Mixed Court and shall reside in 
the Foreign Settlements North of the Yang-king-pang, and shall have 
juriediction in commercial suits and in civil and criminal cases, generally, 
within the limits of such Foreign Settlements. 

He shall decide equitably and impartially all civil and commercial 
suits between Chinese and Foreign residents in cases where Chinese are 
defendants. 

He shall be authorized to examine Chinese judicially and to sentence 
them to fines, imprisonment, the cangue, flogging and other minor 
punishments. All examination of the witnesses or prisoners and all 
other judicial proceedings shall be conducted in open Court. Warrante 
for the arrest of persons within the Foreign Settlements must bear the 
seal of the Magistrate and be counter-signed by & Foreign Consul or 
his Deputy. Summonses shall bear the seal of the Magistrate. All 
warrants and summonses shall be executed by the Municipal Authorities 
within the Foreign Settlements. 

Art. 2.—All persons arrested on any charge shall be brought before 
the Magistrate within three days of their arrest. 

Art, 3.—Where a Foreigner is concerned, or where Foreign interests 
are involved in a cause to be tried, a consul or his Deputy shall sit with 
the Magistrate at the trial. When they do not agree, the case shall be 
referred to a higher Court consisting of the Shanghai Taotai and the 
Treaty Consul or Consuls concerned. When the Foreigner has no Consul, 
the Magistrate sitting with a foreign (Consular) Assessor shall try the 
case, submitting the decision for the consideration of the Taotai. In 
such case should either party be diesatisfied with the Magistrate's de- 
cision, application for a new trial can be made to the Taotai or to the 
Senior Consul. 

Art. 4.—In Mixed cases where the Chinese defendant is of rank equal 
to or higher than the Magistrate, the case shall be heard by the Taotai 
of Shanghai (or an Official of sufficiently high rank deputed by him) 
sitting with the plaintiff's Consul. 

Art. 5.—In cases where Chinese subjects are charged with and found 
guilty by the Mixed Court of grave offences punishable by death, where 
by Chinese law a local officer with an independent seal would send up 
the case for revision by the Provincial Judge, who would submit it to 
the high authorities to be by them referred to His Majesty or the Board 
of Punishments, it will remain for the District Magistrate of Shanghai 
to take action. 

Art. 6.—Inquests, when needed, shall be held independently of the 
Magistrate by the District Magistrate of Shanghai, but the Mixed Court 
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shall have the right to send a Foreign or Chinese representative to be 
present at inquests. 

. 7.—A Chinese criminal escaping to the Foreign Settlements 
shall only be arrested (without warrant) either by the employees of the 
Mixed Court or by the Municipal Police. 

In cases of Chinese criminals or defendants in commercial or civil 
cases escaping from the Foreign Settlements, the Chinese Authorities 
of the place wherein such person is found, or is known to be, shall, 
upon requisition under the seal of the Mixed Court, arrest and deliver 
him up to the Mixed Court employees who may be sent beyond the Settle- 
ments with such requisition. 

Art. 8.—Suits between natives and foreigners shall be decided equit- 
ably and impartially, and in accordance with Treaties. The Treaty 
provision is to be followed in cases where the foreigner has a Consul. 

Art. 9.—Foreign offenders not represented by any Consul shall be 
tried and sentenced by the Magistrate and the Assessor then sitting, the 
finding being submitted for the approval of the Court of Consuls, it 
being understood that such offender can only be sentenced to punishments 
of such nature as are inflicted in European countries. Where the offend- 
ers = Chinese the Magistrate shall determine the proper legal punish- 
men! 

Art. 10.—Subject to the control of the Treaty Consuls, the Registry 
Office of the Court, the arrangement of hearings and general management, 
including the summoning, arresting and imprisoning under instructions 
from the Court, of Chinese within the Settlement, shall be vested in the 
Municipal Council of Shanghai, who shall provide a suitable gaol or 
gaols and keep the necessary staff, consisting of a Registrar, translators, 
linguists, gaolers, writers and other servants. The Council shall pay an 
allowance of Tls.— per month to the Magistrate, who shall not reside 
within the precincts of the Mixed Court and whose personal attendanta 
in Court shall not exceed 3 in number. The duties of the Magistrate 
shall be purely judicial. ; 

Art. 11.—All prisoners sentenced by the Court shall, in the case of 
imprisonment be confined in the Mixed Court Gaol or in such other 
gaols as the Municipal Council may from time to time provide. 

Art. 12.—Execution of all judgments in civil cases shall, within the 
limits of the Settlement, be carried out against the property and persons 
of the parties against whom judgment shall have been given, by the 
Municipal Authorities. Where the parties against whom judgment is 
given are found to be, or remove themselves and/or their property to 
outside the limits of the Foreign Settlements, the Chinese Authorities 
shall back any warrant, order, or other instrument issued by the Mixed 
Court and shall use their best endeavours to bring such parties and/or 
their property into the Settlements or otherwise to have the judgment 
satisfied. 

Art. 13.—The Magistrate shall have the right to be present, either 
in person or by a Deputy, at the infliction of any corporal punishment 
under any sentence passed by him. 

Art. 14.—An ad valorum scale of Fees, as per Schedule hereto attach- 
ed, shall be charged, and all fees collected and fines imposed by the 
Mixed Court shall be used for the purpose of defraying the expenses of 
the Court. Any deficit therein shall be borne by the Municipality. 

Art. 15.—A separate account shall be kept by the Municipal Council 
of all expenses in connection with the Mixed Court and the Gaol or Gaols, 
and this account shall be open to the inpection of the Shanghai Taotai 
and the Treaty Consuls. 

Art. 16.—The Registrar of the Mixed Court shall keep a daily record, 
certified by the Magistrate, of arrests made and cases tried, giving the 
names of the parties arrested and recording the decision in any case. 
This record, as well as the interior of the Mixed Court and the lor 
Gaols, shall always be open to the inspection of the Consuls, the Taotai 
of Shanghai, and the Magistrate. . 

Art. 17.—The Magistrate shall be appointed for a period of 3 years 
and be eligible for a further term of office. In case of temporary sickness, 
or temporary absence from other causes, the Shanghai Taotai shall 
appoint a Deputy in his place. Should the Magistrate or his Deputy 
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be inefficient or notorious, he shall be denounced and removed from 
office, another being appointed in his place. 

Art. 18—The and and buildings comprising the Mixed Court House 
and Gaol shall be deemed to be leased in perpetuity at a nominal rental 
of One Tael per annum to the Municipal Council for the purpose of a 
Court and Gaol and shall be employed solely for such purposes, and the 
Municipal Council may rebuild the premises. 

Art. 19.—If found desirable any of these rules or the Schedule may 
be amended or altered or any additional rules framed by the Treaty 
Consuls and the Taotai. 


23% on the subject matter claimed or involved up to. -.- $ 1,000 
In addition 1% on the next a see ee 19,000 
And in addition $% on the amount above. eee --- 20,000 

In case the defendant pays without a hearing or the case is settled 
out of Court, half of the fees paid to be returned to the Complainant. 

50 Dollar Cents to be the minimum and $500 to be the maximum fea 
chacge 5 in any civil case. 

In cases where the Plaintiff obtains judgment against the Defendant 
it shall be in the discretion of the Court to order that any such Court 
fees paid by the Plaintiff may be recovered from the Defendant. 

In criminal prosecutions a fixed fee of $ 1 to be charged to all private 
prosecutors. 

The Registrar of the Court to have the power in such cases, civil 
or criminal, as he may consider necessary, to allow parties to bring 
proceedings in the Court free of charge—a note to be made by the Regis- 
trar in a book to be kept for that purpose, of his reasons. 

Tho keep of persons imprisoned on civil process shall be paid by 
or be recoverable Moai the plaintiffs in such cases, but in any sue! 
case it shall be in the discretion of the Court to order that any such 
expenses may be recovered by the plaintiff from the defendant. 


A short glance at the proposed constitution of the Mixed Court pro; 


reveals a harmonious system which the Municipal Council recom- 
mended should be introduced into the native administration of 
justice in the Settlement. The main principles defined by the 
respective Treaties were left untouched, and the different acquire- 
ments of past experience and practice put into order and fixed in 
such a way as to give every opportunity to the Court to continue 
its further development without being hampered by any vagueness 
of the Court’s statutes. 

The jurisdiction of the Magistrate was clearly determined. He 
had to try all cases except those involving offences punishable by 
death. Warrants should be counter-signed bya Foreign Consul 
and executed by the Municipal Police. He, as well as a foreign 
Assessor, could attend every inquest held by the City Magistrate. 

A proper course was laid down in case the Magistrate and 
Assessor differed in opinion. The City Authorities had to surrender 
to the Court upon its warrant absconding criminals and debtors. 
The punishments inflicted upon unrepresented foreigners could be 
only those which are applied in Western countries. 

A Registrar, supposed to be a European, had to keep all records 
open to the inspection of all concerned, and the Municipal Council 
undertook the maintenance and payment of all Court expenses, 
including the salaries of the Magistrate and staff, thus making them 
not so dependent upon the City Magistracy and eliminating the 
cause of much corruption. 

The wording of the projected rules bears strong evidence of 
having been drawn up by competent jurists fully acquainted with 
the complicated conditions of the mixed jurisdiction in ithe Settlement. 
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In fact, the participation of the local Bar in drafting the projected 
rules gave it, within the narrow confines of the respective provisions 
of the Treaties, a character of completeness and progress, extend- 
ing at the same time upon the practice of a Chinese Court the 
benevolent influence of Western jurisprudence. 

This was the first time that the local Bar had taken an active 
part in questions relating to the constitution of the Mixed Court, 
and we see that its competence readily was recognized by the Muni- 
cipal Council, which up to the present had borne the main burden 
in defending the interests of the foreign and native communities. 

The réle and the importance of the foreign lawyers in the 
cause of the development of the Mixed Court were so significant 
that we find it necessary to devote to this subject a special chapter. 
The reader will read it below, but now, just to explain the appearance 
of a committee on the scene, we may point out, that since the 
first appearance of a foreign lawyer before the Court in 1867, the 
foreign lawyers had to fight with the same obstacles as the Assessors, 
and combined their forces with the latter in the struggle for humanity 
and civilized methods in the administration of justice. 

“It is becoming more customary for the Chinese defendant to call 
the assistance of European Counsel,” says Mr. Playfair, British Assessor 

of the Mixed Court, in his memorandum on the Mixed Court in 1893, 

“and some of the resident lawyers have an extensive practice among 
the natives. In most civil cases it is to the advantage of the Court to 
have the case to be prosecuted by those skilled in such matters, even 
though the law by which the suit is to be decided is not that with which 
the Counsel is most familiar. On the other hand, the European advocate 
is apt to arrange his defence on lines suggested by the procedure of his 
own national Courts, which is as often as not divergent from the system, 
such as it is, by which the Mixed Court is governed. 

As a result of the combined representations of the Municipal 
Council and the Committee of the local Bar, the native authorities 
took steps to provide a better class of accommodation for prisoners, 
and to arrange for the erection of a new Mixed Court building, 
but with regard to the procedure for arrests and the handing over 
of the native prisoners to the City authorities the matter still left 
much to be desired. 

On December 8th, 1898, the Municipal Council again forwarded 
a communication to the Senior Coneul. Inging stress on the fact 
that the Mixed Court was a Court of First Instance and that the 
procedure of a preliminary hearing of the cases in which a com- 
mitment to the City Magistrate's Yamén was sought should be 
strictly followed. This should be applied to all Chinese matters, 
civil and criminal, within the Settlement, and no man should be 
handed over to any other Chinese authorities except on an order 
openly made in the Mixed Court. , 

The Municipal Council went further, and decided to finish with 
passive protests and to resort to more active tactics in checking 
the interference of the City Magistracy with the Settlement’s affairs. 
It requested the Consular Body to convey an intimation through 
the proper channels to the City Magistrate that his subordinates 
would in no circumstances be permitted henceforth to officiate in 
the Settlement, except in cases where the consent of the Consuls 
previously had been asked for and expressed, and that their presence 
in an official capacity within Municipal limits would result in arrest. 
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The Consular Body officially addressed the Mixed Court Magis- 
trate, insisting on the necessity for the observance of the two essen- 
tial conditions in regard, first, to all warrants being forwarded to 
the Senior Consul for his seal, and which had to designate fully 
the plaintiff and the defendant and the nature of the cause ; second, 
to the preliminary inquiry which is to be held at the Mixed Court 
for verification of the facts causing the issue of the said warrants, 
prior to the removal of the prisoner beyond Settlement limits. 

In regard to arrests effected by runners and others belonging 
to the City Magistrate’s Yamén, the Consular Body requested the 
Taotai to issue instructions to the City Magistrate to the effect 
that he could claim no jurisdiction whatever in the Foreign Settle- 
ment, and that in the absence of a warrant duly signed and sealed 
by the Senior Consul, no arrests therein could be made by any 
person under his orders. The Municipal Council issued instruc- 
tions to the Police to arrest summarily and hold for due trial any 
runners of the City Magistrate found to be acting as such, without 
proper authority, within the limits of the Settlement. 

The new Mixed Court premises were opened on September 
18th, 1899, and were a very great improvement as compared with 
the old ones in the Maloo market. The building appeared ade- 
quate in all its requirements, and the new arrangements in con- 
nection with it tended to give a dignity to the carrying out of the 
law, which could not fail to impress the native population, and 
it was hoped that, with the removal of the Court to the new prem- 
ises, some of the old notorious practices of the Maloo would be 

_ abandoned. 

The Municipal Council’s proposition to take over the Court’s 
building and to supply it with a new one, as set out in the projected 
rules of 1898, had its apparent result upon the minds of the Chinese 
authorities. 

The general attitude of the foreign community in respect of 
political offenders, and freedom of speech and press, can be charac- 
terized by the following short formula* :— 

“The state of strict neutrality of the Foriegn Settlements, Inter- 
national and French, maintained at any costs by the European com. 
munity since the Taiping rebellion, and solemnly declared seven years 

» predetermined a complete toleration of the political convictions 
of the inhabitants and the rights of asylum for political refugees not 
involved in any criminal offence. It was understood that their presence 
and activity did not affect peace and good orderin the Settlement, and 
that the shelter afforded to them by the foreign community would not 
be used for plotting against the lawful Chinese Government. The 
freedom of press and speech enjoyed by the population of the Settlement, 
irrespective of their nationality, should not be used to overthrow the 
existing order.” 

It was natural that under these conditions, which formed the 
main principles of the foreign community and its Municipal Council, 
an adverse policy could not be tolerated within the same precincts. 
A Chinese Court, which might be used by the Chinese authorities 
as a tool for the persecution of a section of the residents of the 
Settlement, let them be even natives, was an event hostile to the 
order and peace of the Settlement. 


*See page 27.--AUTHOR. 
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Cres. of Se On December 28th, 1900, the Municipal Council informed the 
28th, 1900. Consular Body that a warrant for the arrest of one Kung Chao, 
king recognizea’ Charged with being a member of a secret society ‘‘ Fu Yen Hui,” 
the Mixed Court issued by the Mixed Court Magistrate on December 24th, in a 
Instance. regular manner and stamped by the Senior Consul, was not executed. 
The man was not brought before the Court to answer a prima 
jacie charge, but was arrested without the knowledge and assistance 
of the Municipal Police by the authority of General Yen on the 
22nd idem and forcibly detained in the City. Thus the warrant of 
the Mixed Court served apparently to cover the illegal actions of 
General Yen. 

The Municipal Council asked for the immediate release of the 
man and the maintenance of the established practice.* 

Upon the strong representation of the Consular Body to the 
Taotai,f the latter referred the whole case to the Nanking Viceroy, 
who ordered the man to be brought before the Mixed Court in 
accordance with the usual procedure of establishing a prima facie 
case.t 

Now the status of the Mixed Court as a Court of First Instance 
was recognized by all the native authorities, including even the 
Viceroy, and the Consular Body and the Municipal Council gained 
one of the most decisive victories in defending the independence 
of the Settlement. 

But this was only in theory. In practice the Municipal Council 
had again and again to protest against the illegal actions of the 
Mixed Court Magistrate and the various Chinese officials behind 
him. The Council enforced its threat ; the Municipal Police arrested 
the runners and charged them with illegal arrest’ and the Mixed 
Court Magistrate was compelled to convict them § 

Masistrate’s Pro- _ 2he same attitude was displayed by the Municipal Council 
olamation regard- in regard to proclamations issued by the Mixed Court Magistrate, 
ie acting under the instructions of the Taotai, concerning a political 
meeting alleged to be convened for the purpose of protesting against 
certain actions of Wang Chih-chun, Governor of Kwangsi Province. 

The proclamation was duly counter-signed by the Senior 
Consul but the Municipal Council refused to post it on the ground 
that it contained the following passage : 

“* Magistrates in charge of districts have now been ordered to arrest 
those who created those rumours (about the unlawful actions of the 
Governor). Gentry and merchants are notified to make inquiries in regard 
to those who used their names without their knowledge in sending the 
telegram referred to (a telegraphic protest to the Throne against the 
action of the Governor).”’ 

As a result of such action on the part of the Municipal Council 
and its protest with the Consular Body, the proclamation was 
withdrawn. [[ 


*Municipal Council to the’ Senior Consul, December 28th, 1900. 

¢Senior Consul to Taotal Yui, January 1st, 1901 

tTaotai Yui to the Senior Consul, January 11th, 1901. 

§Municipal Council to the Senior Consul, September 8th, 1902. Senior Consul 
oo Hanicipal Council, September 15th, i902. Municipal Councll’s Reporte for 

and 

(Taotal Yan to the Senior Consul, January 8th, 1902. Senior Consul to the 
Taotal, February 4th, 1904. Municipal Council to the Mixed Comt trate, 
February 20th, 1902; Mixed Court Magistrate to the Council, Maroh 4th, 19023 
Municipal Counoll’s Annual Report for 1902. 


Google 


Tae INTERNATIONAL MixEp Court 109 


The above referred to the illegal arrest of persons implicated 


in criminal and political matters, but the prompt action of the Settle 


Municipal Council ensured also to the native residents the freedom 
of the press, subjugating every offence committed within the pre- 
cincts to the same legal procedure which gave a guarantee against 
unwarranted action on the part of the Chinese authorities. 

On January 6th, 1902, Taotai Yan addressed Mr. J. Goodnow, 
U.S. Consul-General and Senior Consul, asking him to close the 
premises of a newspaper called “ Hua-Yueh-Pao,” situated in the 
Settlement, and to arrest its proprietor for publishing blasphemous 
articles purporting to be taken from the Confucian Analects. 

Mr. J. Goodnow, in reply to the communication, stated that, 
though the Consular Body expressed their entire sympathy with 
him, ‘‘ the management is in the hands of Chinese subjects, and it 
devolves on the Mixed Court Magistrate to send the runners to 
seal up the premises and punish the offenders. If any foreigners 
were concerned in this affair in inserting such infamous articles to 
the injury of the mind of the people, they would do their best to 
have them punished.” 

The unfortunate wording of the first part of the cited passage 
was, of course, literally understood by the Mixed Court Magis- 
trate, and upon receiving a communication from the Taotai he 
immediately sent his runners to seal the premises of the newspaper, 
neglecting the established procedure. 

In view of this new attempt on the part of the Magistrate to 
revert to old methods, the Municipal Council gave an order to 
the Municipal Police to tear down the seals and to open the premises, 
informing the Magistrate and the Consular Body accordingly. 

No protest ensued, and the proprietor was directed to appear 
‘in open Court to answer the charge preferred against him.* 

A sequel to the problems before the Mixed Court and the 
Municipal Council during the period 1898-1903 was the famous 
*‘ Su-Pao” case, which once more drew the attention of Europe and 
America to the Mixed Court and the problem of the extradition of 
political offenders. 

The case arose in June, 1903. The Shanghai Taotai com- 
municated with the Consular Body, asking it to counter-sign an 
order of the Mixed Court Magistrate for the arrest of six native 
journalists running a Chinese newspaper, the “ Su-Pao,’”’ in the 
Settlement, who had published a seditious article against the Chinese 
Emperor. The Consular Body consented to endorse such a war- 
rant, upon the understanding that the journalists would be tried 
by the Mixed Court, and, if sentenced, undergo their punishment 
within the Settlement.t 

The British Assessor received instructions accordingly, the 
six journalists were arrested and the premises of the newspaper 
closed. 


*Taotai Yan to the Senior Consul, January 6th, 1902. ings Consul to sad 
Taotai, February 4th, 1904. Municipal Council tothe Mixed istrat 
February 28th, 1902; Mixed Court Magistrate to the Council, March 4th, 1902? 
Municipal Council's Annual Report for 1902. 

tMunicipal Council to the Senior Consul, May 23rd, June 18th, 1903. Senior 

to the aan Ripa Council, June 9th ‘and 29th, 1903. Municipal Council's 
Annual Report, 1903. 
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This the Municipal Council refused to recognize as a legal action 
on the part of the Mixed Court, and the Police received instructions 
not to execute the orders of the Court. 

However, when the Taotai learned that the Viceroy at Nanking 
would not consent to the acoused being tried in the Mixed Court 
and serve their sentence in the Municipal Gaol, he endeavoured to 
repudiate his agreement with the Consular Body, and demanded 
that the accused be delivered up at once to be tried wherever and 
whenever it might please the Government of China. Of course, 
his demand, made in a very insistent manner, was fully endorsed 
by the Viceroy, and the matter was referred to Peking. 

On July 18th, 1903, the accused journalists were brought 
before the Mixed Court. By the advice of their Counsel, two of 
the six pleaded guilty, confessing that they had written a slander, 
and were reminded that the death penalty was formally laid down 
by the traditional constitution of China as the punishment if the 
overthrow of the Manchu Dynasty as being foreign was preached. 

The Chinese Government at Peking strongly upheld the views 
of its functionaries and demanded that the representatives of the 
Foreign Powers should surrender the accused, who had acknowledg- 
ed in open Court that they had been guilty of crimes and offences 
for which the laws of the Empire prescribed death. They insisted 
that otherwise Shanghai would become a hot-bed for the dissemina- 
tion of revolutionary ideas. 

The views of the Imperial Government were backed by the 
Ministers of Russia and France, who were interested in gaining 
the favour of the Chinese Government, and the Ministers of the 
remaining Treaty Powers were compelled to refer the matter to 
their Home Governments. 

The case gave rise to questions in the House of Commons* 
and the British Minister was instructed to refuse the surrender 
of the journalists, except upon the findings of the Mixed Court, 
approved by a foreign Assessor. The Mixed Court Magistrate, 
acting under orders from Peking, sentenced the accused to imprison- 
ment for life, without consulting a foreign Assessor. Then the 
Ministers at Peking, except the French and Russian, joined in 
requiring that the illegal Mixed Court sentence be annulled and 
the case reheard in the presence of an Assessor. Finally, as the 
Chinese Government still refused to recognize the established pro- 
cedure in the Shanghai Settlement, a notice was given to the Chinese 
Government that, unless sentences were lawfully pronounced, the 
prisoners would be released at the end of a month. The Chinese 
Government gave in and the proceedings of the Court were taken 
in a regular form. The two principal offenders who still were in 
the Municipal Gaol, where they enjoyed the privileges usually accord- 


* The Prime Minister yesterday announced {n the House of Commons the de- 
cislon of His Majesty’s Government in the case of Chinese prisoners charged with 
sedition at Shanghal. The cheers with which it was received Parliament reflected, 
we are confident, the unanimous fecling of the British people, and the feelings, we 
trust, of all other people to whom liberty and justice are more than empty names. The 
Government have taken the only course which any British Government could have 
taken without wounding the conscience and compromising the self-respect of the 
nation. They have telegraphed instructions to our representative in Peking that in 
their opinion the prisoners ought not to be surrendered to the Government of China, 
and thoy will doubtless sce that no action fs taken in conflict with the views which 
they have deliberately formed and publicly proclaimed.” London ‘ Times,” 
August 6th, 1903. 
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ed to political prisoners in civilized countries, were sentenced to 
hard labour, with subsequent banishment from the Settlement.* 

The “‘ Su-Pao” case created quite a comprehensible sensation 
in the foreign community at Shanghai, which realized full well 
that the fate of all former achievements depended on the outcome 
of this issue. 

The Municipal Council truly expressed the views of the com- 
munity voiced at an extraordinary meeting on July 8th, 1904, 
when it was decided to place on record the following items regard- 
ing the “ Su-Pao ” case : 

“*(1) That the closing of & newspaper could only take place after 
trial of the case and judgment given, as it was on all previous occasions, 

‘*(2) That the Council was subsequently informed by H. M.’s acting 
Consul-General that the order of the Court was properly given on an 
ez-parte application and that he had directed the British Assessor to 
issue the same. 

‘(3) That the Council’s attitude in this matter was clearly defined 
and approved at the Rate-payers’ meeting of March 16th, 1908, and so 
long as the conditions complained of at that meeting continue to exist 
so long must there be necessity for unfailing vigilance in matters affecting 
the well- -being of the native residents. 

‘(4) The closing of a newspaper office on an ex-parte application is 
regarded by the Council as an unnecessary departure from the proper 
procedure for the administration of justice.” 


Previous to that, the Municipal Council resolved to address 
a telegram to the Diplomatic Body at Peking, July 23rd, 1903, 
in which it expressed the hope that the Ministers would uphold 
“the principle of local administration that no native resident 
is liable to arrest or removal from the Settlement, except after 
trial and offence proved.” This had officially been recognized by 
the Diplomatic Body in the introduction to “ Rules of Procedure 
of 1902,” and the Council ventured to urge that the Chinese Govern- 
ment be informed that the recognized procedure must be adhered to. 

Moreover, the Municipal Council suggested that the Diplo- 
matic Body should assure the Chinese Government that, in order 
to prevent in future the possibility of offensive seditious publica- 
tions in the Settlement, the Council should have “ the supervision 
and control of the native papers made a subject of local legislation 
with a view of licensing them.” 

The Diplomatic Body at Peking still refused to recognize any 
right of the Municipal Council to deal with such matters as the 
administration of justice, and informed the Consular Body that the 
Diplomatic Body at Peking “ ont exprimé unanimement Vavis qu’en 
matiére de jurisdiction le Conseil Municipal n’a droit a aucune 
ingérence, les questions de cette nature ne rélévant que du Corps 
Consulaire & Changhat ou du Corps Diplomatique quand ce dernier 
est conculté.”” It seemed that the Diplomatic Body had entirely 
forgotten that the status of the Mixed Court, which gave the pos- 
sibility of claiming such authority to the Foreign Assessors as to 
participate actively in the proceedings, was mainly due to the 
efforts of the same Municipal Council. 


orth, Hare » July 10th, 1908, p. 63; July ; 24th, p. 175; August 28th, p. 469, and May 
a ‘hiunicipal Council to the Senior Consul, July 23rd, August 29th, and Octobor 
8 
Penton Consul to the Municipal Council, August 26th and December 2nd, 1903. 
Municipal Council’s Annual Report, 1903. 
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The “ Su-Pao ” case had also another issue. It revealed the 
power actually enjoyed by the foreign Assessors after twenty-six 
years of incessant struggle on their part to regain the authority 
which was denied to them by the Chefoo Convention, and which 
was absolutely indispensable in order to justify their presence on 
the Bench of the Mixed Court. 

The Chinese Government, after their diplomats had failed to 
upset the established usages in the Mixed Court, regarding prima 
facte procedure, tried to attack the position of the foreign Assessors 
from another point. 

Mr. White-Cooper, representing the Chinese Government, the 
complainant in the case, got definite instructions to raise the ques- 
tion about the rights of the Assessors to take an active part in 
the proceedings, and on December 3rd, 1903, whent he case came 
up for hearing, this question was laid before the Court and took 
the form of a verbal contest between Counsel and the sitting As- 
S8essor ; 

The Assessor (in answer to a remark by Mr. White-Cooper): Of 
course, I need not point out that the decision does not rest solely with 
the Chi-hsion* Mr. White Cooper; You mean that no sentence can be 
passed by him alone ? 

The Assessor: I mean that no sentence can be passed and no 
decision given on any point that may arise in the course of the hearing 
without my concurrence. 

Mr. White-Cooper: Any point coming within your powers as 
defined by the Chefoo Convention ? 

The Assessor: I am not sitting under the Chefoo Convention. My 
powers to-day are quite different. 

Mr. White-Cooper: The powers of the Assessor were apparently 
settled in 1902 in a letter from the Chairman of the Municipal Council 
to the Chairmen of the French Municipal Council, in which he pointed 
out that the Assessor sits not as a Judge but as Assessor. 

Mr. Jones: What is the date of the letter ?t 

Mr. White-Cooper: The 29th of March, 1902. The letter was well 
expressed, as one would expect from the Chairman of the Municipal 
Council. It is written on a similar subject to this. The quotation I 
want to read is as follows :— 

“By an additional article of the U. 8. Treaty of 1869 it is expressly 
laid down that the grant of Foreign Settlements or Concessions by 
China shall in no event be construed to divest the Chinese authorities 
of their right of jurisdiction over persons within said tracts of land except 
so far as the right may have been expressly relinquished by Treaty. 

“Subject to existing Conventions, the Chinese right of jurisdiction 
clearly covers and includes the right to determine both method and place 
for prosecuting of Chinese subjects.” 

And the Chairman of the Council goes on to refer to the powers of 
the Assessor. He says: ‘ Bearing in mind, however, the fact that in 
cases against Chinese subjects the official representative of the foreign 
interest concemed sits, not as Judge but as Assessor.” That seems to 
me to put very clearly the position of the Assessor in this matter. 

The Assessor: There is a confusion of terms here. The word 
“Assessor” has two different meanings according to the incident in 
which it is used. There is the Assessor of the Mixed Court and also 
the Assessor of the Chefoo Convention. The Assessor as fixed by the 
Chefoo Convention simply sits to watch the proceedings and only has the 
power of protection. In the Mixed Court the Assessor has a part in 
judgments given, which cannot be rendered without his consent. 


°N.C. H., 1903, p. 1247. 
Counsel for the defense. 
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Mr. White-Cooper: But the point on which I lay stress is that the 
Chinese Magistrates are the Judges to determine any question of Chinese 
law. The Assessor: Quite so; they are certainly here to determine 
any question of Chinese law. 

Mr. White-Cooper: I think that, since this question has been 
raised, it is desirable that we should all know the exact position. There 
are two Magistrates sitting ; now, supposing @ question, such as I have 
just raised, has to be decided—that is to say, in regard to the fact whether 
this pamphlet, admittedly written by the prisoner but not admitted to 
be printed by him, though found to be in print—my contention on that 
point is that it is for him to show that he did not consent to its publication 
and so to relieve himself of the responsibility. And I submit further 
that it is a point which only the Chi-hsien and Mixed Court Magistrate 
have to decide. 

Mr. Jones: And with reference to my friend’s remark with regard 
to your presence, Sir, on the Bench, all I have to say is this: that I 
take it you, the Assessor, forman integral part of the Court as constituted 
by the Magistrate and yourself. It is quite futile to refer, when we are 
dealing with the question of the Treaties, because we know that from 
the time of the original Chefoo Convention we have gone a very long way 
indeed. 

The Assessor : You need not go into that point. The Chefoo Con- 
vention has nothing to do with our sitting here. I have already defined 
whst our position is. As the Magistrate says, it is not necessary to 
refer to the constitution of the Court, and we had better proceed with 
the case of the prisoners before us. 


Another important achievement, relating to the period forming 
the topic of this chapter, was the defining of the respective jurisdic- 


tions of the two Mixed Courts. A modus vivendi was arrived at Yoo: 


by the introduction of the Provisiona] Rules which, though opposed 
first by the Municipal Council, proved in course of time completely 
adequate. Sir E. Satow, H. M.’s Minister, reported this fact to 
the Marquis of Lansdowne two years later, recommending him 
to leave them in operation for the time being.* 

The Municipal Council and the Special Meeting of Ratepayers, 
convened for that purpose on May 23rd, 1902, claimed that no 
native resident of the International Settlement can be removed 
forcibly beyond the limits of the Settlement without a preliminary 
inquiry at the Mixed Court, but the Consular Body did not agree 
with this contention concerning matters affecting the status of the 
French Mixed Court, 

In its opinion the French Mixed Court formed an integral 
part of the mixed Chinese and European administration of justice 
at Shanghai, and could not be treated in the same manner as the 
City Magistrate’s Yamén. 

The immediate cause of all the heated discussions and debates, 
in which both parties, representing the interests of the Interna- 
tionalt Settlement and the French Concession, revealed much of 
the remnants of mutual antipathy, was a case in which Mr. Ratard, 
Acting Consul-General for France, refused to counter-sign a summons 
against a coolie in French employ for breach of the Council’s regula- 
tions. Several other cases, mostly of a minor nature, disclosed 
that the position of the French authorities was firm, and the whole 
matter was referred to the Consular Body which appointed for 
that purpose a special Committee consisting of the Consuls-General 
for Germany, France and Great Britain. 

*Sir E. Satow to the Marquis of Lansdowne, Peking, August 6th, 1904. 


tThe word “International” began to be used to Indicate the amalgamated 
British-American Scttlement in official documents first In 1902.—AUTHOR, 
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As a result of the above-mentioned cases and of the subsequent 
deliberations of the Committee, a code of Provisional Rules defining 
the respective jurisdictions of the two Mixed Courts was drawn up. 

It received the approval of the Consular Body and local Chinese 
authorities on June 10th, 1902. On June 28th, it was endorsed 
by the Diplomatic Body at Peking and communicated to the Muni- 
cipal Council. These Rules consisted only of four articles, which 
ran as follows : 


(1) In all civil cases between Chinese the plaintiff will follow the 
defendant, and will sue him before the Mixed Court of his (the defen- 
dant’s) residence. 

(2) In all criminal cases of Chinese against Chinese, where foreigners 
are not concerned, and in all political cases against Chinese residenta in 
the Settlement, the Mixed Court of the Settlement in which the crime or 
contravention has been committed is alone competent. 

(3) In mixed civil cases :— 

(a) If the plaintiff is a foreigner (not of French nationality) and 
the Chinese defendant is a resident of the International 
Settlement, he is to be sued before the Mixed Court of 
the International Settlement. 

(6) If the plaintiff is French and the Chinese defendant is a 
resident of the French Settlement, he is to be sued before 
the Mixed Court of the French Settlement. 

If the plaintiff is a foreigner (not of French nationality) 
and the Chinese is a resident of the French Settlement, the 
latter shall be sued before the Mixed Court of the 
International Settlement, whose warrant or summons for his 
appearance, after counter-signature by the French Consul- 
General, will be executed or served by the runners of the 
International Mixed Court, with the assistance of the police 
of the French Settlement, without previous hearing in the 
Mixed Court of the French Settlement. 

If the plaintiff is French and the Chinese defendant is a 
resident of the International Settlement, the latter shall be 
sued before the Mixed Court of the French Settlement, 
whoso warrant or surnmons for his appearance, after 
counter-signature by the Senior Consul, will be executed or 
served by the runners of the French Mixed Court, with the 
assistance of the police of the International Settlement, 
without a previous hearing in the Mixed Court of the 
International Settloment. 

(4) In criminal cases where a foreigner (not of French nationality) 
is complainant, the Mixed Court of the International Settlement is 
competent ; if a French man is complainant, the Mixed Court of the 
French Settlement is competent. 

The provisions under clauses 3c and 3d as to executing warrants 
also apply under this clause,* 


The provisions of the Rules of 1869 placed the staff and office 


(c 


~ 


(@ 


~ 


Routine. Court poutine of the Mixed Court directly and exclusively under the control 


Runners: 190 
1yu4, 


ofthe Magistrate. According to the established routine, all petitions, 
summonses and warrants before reaching the Magistrate had to 
pass through the hands of a numerous staff, known mostly under 
the name of “ runners ” who followed in their practices the special 
Oriental methods of exaction and bribes before granting any 


*Mr. L. Ratard, Acting Consul-General for France, to the Munielpal Couneil, 
May 23rd, November 10th, 1902; Municipal Council to Mr. L. Ratard, May 8th; 
to the Senior Consul, May 23rd, May 30th, July 3rd, November 15th and 22nd, 1902, 

2 Senior Consul to the Municipal Council, May 27th, November 15th, 1902, January 
12th, 1903. 

Municipal Council to the Chairman, French Municipal Council, October 25th, 
1902.) Chairman of the French Municipal Council to the Municipal Council, October 
31st, 1902 Municipal Council’s Aunual Report, 1902. 
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assistance. A fee or “ squeeze”? was charged for every action on 
their part and sometimes the amount approached a very consider- 
able sum.* 

In 1903 the Captain-Superintendent of Police reported to the 
Council re Chinese civil suits that ‘‘ in cases where the Police were 
concerned or in which influential people had interests involved, 
there was no difficulty in obtaining prompt assistance from the 
Court, but the same difficulties which apply to the acceptance of 
petitions seem to hold good in the case of the issue of summonses 
to persons of small standing.”t The fear of the Mixed Court’s 
staff was still deep-rooted in the minds of the native residents, so 
that definite complaints to the Police were not forthcoming. 

In the case of warrants, there was no doubt that on many 
occasions the runners, whose duty it was to pass the documents to 
the Municipal Police to be executed after being properly “ vised ” 
by the Senior Consul, “ held up”’ the warrant for a brief period to 
warn the person required or make such capital from this information 
as might be considered advisable. 

“It was strongly suspected by the Police that in certain cir- 
cumstances the Magistrate issued summonses and even warrants 
for the arrest of defendants in civil and other cases and had them 
secretly served by his runners in order that inquiries might have 
been carried out without the knowledge of the Police, and for the 
purpose of blackmail. Many cases of illegal arrests by Yamén 
runners came under the notice of the Police, and it was perfectly 
reasonable to suppose that there were others remaining unrevealed. 

“ Another serious cause of grievance lay in the continual delays 
of the Court in trying cases (litigants paying for precedence) and 
in the failure to enforce judgments. Such failure entailed the 
trouble and expense of presenting a new petition. 


*The following extract from a Police report forwarded to the Municipal Council 
in 1903 explains this particular point :— 

“It appears to be an established rule at the Court that not a single petition 
reaches the hands of the Magistrate until the petitioner first gives a “* squeeze” 
(and in most cases a very substantial ‘ squeeze ”) to the clerks or runners, and it is 
said that the present Magistrate is well aware that this rule exists, and that he profits 
by it. Several natives have informed me that they have paid money to the runners in 
connection with petitions, but no one would be willing to go to Court and give evidence 
to that effect, as from a native standpoint the Mixed Court officials are a strong party 
to contend against. I know one man who quite recently paid one of the runners 
$24 in connection with a petition which he sent in re his father, who was detained at 
the Mixed Court for some offence concerning the paying of Customs dues at Soochow, 
and Native P.C. 381 tells me that he has paid $12 to a clerk named Tsung at the 
Court in connection with a petition which he presented re his wife, who absconded with 
another man months ago ; and a few days ago two Ningpo women paid $2 to the same 
man, Tsung, for a petition which they sent in connection with some sort of a marriage 
contract ; but in each of the foregoing cases the money was paid in the Mixed Court 
(elerks’ office) and if the Police prosecute the runners in question I fear we would not 
secure a conviction, as no doubt the runners would deny the charge and especially, as 
I am sure, the Magistrate would stand by his runners. I beg to point out that there 
is great difficulty in dealing with the Mixed Court runners for this reason. If the 
Police apply for a summons or warrant against a runner the charge must be very 
clear and of a very serious nature, otherwise the Magistrate will not issuc the same, and 
the police cannot arrest. an official in the Mixed Court.”’ 

tCase of China and Japan Trading Co. rs. Kwang Dah, before Wong, Magistrate, 
and Dr. Barchet, American Assessor, June 19th, 1900. When the case came forward 
the principal partners in the Hong were not forthcoming, and the Magistrate spoke 
generally strongly to the runners, saying that he would punish them if something 
satisfactory was not arranged at the next hearing. No further parties were forth- 
coming at this hearing, and after repritnanding the runners a second time the Magis- 
trate ordered one of them to receive 1,000 blows. A certain number of these were 
administered in Court, and Mr. E. Nelson (Messrs. Stokes and Platt), who appeared for 
the plaintitfs, suggested to the Assessor that probably the lesson the runner had re- 
ceived would result in the attendance of otherdefendants. The Magistrate ultimately 
agreed with this view and adjourned the case, expressing the opinion that there seem- 
ed ee Q general conspiracy to get out of a just debt. N.C.H., June 20th, 1902, 
Pp. . 
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“It was unnecessary to multiply general statements as to 
the abuses commonly practised at the Court ; on the other hand 
it was almost impossible to induce individuals to come forward 
with complaints and witnesses. Weight of public opinion and 
common report must have been held to afford evidence sufficient 
of an unsatisfactory condition of affairs.” 

From a further report by the Captain-Superintendent of Police 
we learn as follows: ‘‘In cases where the Magistrate himself or 
his underlings are interested, it becomes almost an impossibility 
to obtain justice. Either he refuses to issue warrants or sum- 
monses, or else information is conveyed to the persons against 
whom warrants are issued, warning them to disappear; or else, 
when the case is before the Court, the Magistrate obstructs matters 
to the best of his ability.” 

Of course, many other and more important issues concerning 
the Mixed Court entirely occupied the attention of the Municipal 
Council during the preceding years, but after the success attained 
in respect to the status of the Court, the Municipal Council con- 
sidered that the time had come to deal with the inferior defects 
of the Mixed Court work. In 1904 it recommended its successors 
in office to make all possible efforts to obtain the necessary assist- 
ance of the Consular Body and Diplomatic Corps for the introduc- 
tion of Mixed Court reform. 

Meanwhile, pending complete reorganization and reform of the 
Court, the outgoing Council pointed out the most feasible and 
urgently required measures to be taken without any delay, as 
follows :— 

1.—Appointment for a fixed term of a specially selected Magistrate 
of substantive Prefect rank, together with a capable Assistant Magistrate. 

2.—Reduction of the runners’ staff to a maximum of three ; these men 
to receive adequate salaries and their duties to be clearly defined. 

3.—Introduction of a schedule of fees payable by litigants in civil 
suits, such fees to be regularly accounted for and not to be appropriated 
for the expenses of the Court. 

4.—Authority to be given to the Municipal Police to present petitions 
in open Court on behalf of any native litigant who may claim to have 
been unable to obtain access to the Court, or in whose case judgment had 
been given and not carried into effect in the presence of a Consular 

Agsseseor. 

While all these measures were important, the last was of urgent 
necessity. Its introduction, moreover, was entirely justifiable on 
the ground that the failure or miscarriage of justice was evidently 
a matter of direct concern to the established authorities of the 
Foreign Settlement. The adoption of this procedure, ipso facto, 
rendered the initial proceedings in purely Chinese cases more regular 
and the execution of judgments less hazardous: It prevented 
the preliminary ‘‘ squeezes” payable to clerks and runners and 
ensured to the native community that which they lacked, viz., 
opportunity of appeal against injustice or oppression. 

The imposition of moderate fees in civil suits was also highly 
desirable, firstly, in that it provided legitimate revenue for the 
Court officials, and , secondly, that it discouraged trivial litigation. 

The abuses above referred to were not single. In March, 
1904, the Municipal Council drew the Consular Body’s attention 
to the necessity for remedial measures in the procedure for the 
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arrest and detention of native defendants, the existing condition 
of affairs resulting in the infliction of undesirable indignities on 
respectable Chinese residents. 

A Committee of Chinese merchants addressed a letter to the 
Municipal Council, dated October 3rd, 1903, urging the Municipal 
Council to take all necessary steps “ to remedy as soon as possible 
the evil, and as reforms are so urgently needed, the preliminary 
discussion of them should be as little protracted as possible.” 

As a result of this letter, the Chairman of the Municipal Council 
made the following representation to the Consular Body, which 
we cite below in full, as vividly picturing the general state of affairs 
in the Civil Detention House : 


“With the growth of the Settlement and its trade, an inevitable 
increase has of late years taken place in the number of civil suits, both 
between foreigners and Chinese and between native litigants. In such 
cases, failing prompt settlement of the Court’s judgment, it frequently 
follows, in conformity with recognized procedure, that the defendant is 
ordered to be held in custody. The average number of such prisoners 
under ordinary conditions has been estimated by the Captain-Super 
intendent of Police at fifty, of whom about one-fourth would usually be 
defendants in cases in which foreign interests are involved. As a 
general rule, these defendants are ordered to be held in custody at the 
Mixed Court, but it has frequently occurred of late in foreign suits that 
the Assessor concerned, for greater security and effect, has directed that 
the prisoner be handed over to the charge of the Municipal Police. 

**In the summer of last year, it was represented to the Council, at 
the instance of the native Guilds and others, that the status and right 
of the civil suit defendants justified a claim that their detention in 
custody should be effected under conditions precluding the infliction 
upon them of any indignity or harsh treatment, a view in which the 
Council fully concurs. Instructions were accordingly given, and arrange- 
ments made, to provide accommodation at the Central Station for a 
limited number of such prisoners; these arrangements are, however, 
necessarily of a tentative and temporary character, as the Council is 
atrongly of opinion that the cost of the accommodation and maintenance 
of civil suit defendants is a charge which cannot properly be met out of 
the public funds, but is a matter for the Court, to be defrayed by fees 
paid by the litigants concerned. 

“Tn this connection, I have the honour to refer you to certain pro- 
posals submitted to the Consular Authorities in October, 1898, having 
for their object the revision and amendment of Mixed Court procedure. 
Attached to these proposals, which were drafted by a special committee, 
with the assistance of the local Bar, was a schedule of fees in civil suits 
and a recommendation that the keep of persons imprisoned in civil 
process shall be paid by or recoverable from the plaintiffs in such cases, 
but in any such case it shall be in the discretion of the Court to order 
that any such expenses may be recovered by the plaintiff from the 
defendant. 

‘‘The Council ventures again to place this recommendation before 
the Consular Body and to express the hope that immediate steps may 
be taken to give effect thereto. The temporary accommodation at 
present provided at the Central Police Station does not permit of the 
Council’s holding more than six or seven prisoners, but if the proposed 
civil suit fee system were introduced the Council would be prepared to 
erect, maintain and supervise suitable places of detention for civil 
suit defendants. 

“‘In the meanwhile, and pending decision by the Consular Body 
in the above matter, the Council suggest, as a measure of general ex- 
pediency calculated to facilitate and improve local administration, that 
civil suit defendants in custody should continue to be held at the Mixed 
Court and that their detention, maintenance, etc., should be under 
the supervision of the Municipal Police. By this means not only would 
the proper treatment of such prisoners become a matter of direct 


Google 


118 SHaneuar: Its Mixep CourT AND CoUNCIL 


responsibility and concern to the community and to the Council, but 
the general administration of the Foreign Settlement would benefit by 
the prevention of such irregularities as recently occurred in the case of 
Chou Fun-seng. The Council is convinced from the facts of that case 
(videmy predecessor's letter of 5th ultimo) that without police supervision 
of the Mixed Court prisoners and cells, the local Regulations adopted by 
the Consular Body in 1902 can never be effectively enforced ; nor is 
there any apparent justification for the conditions now existing where- 
by different and independent methods of procedure and punishment are 
applied to civil suit defendants resident within the limits of the Foreign 
Settlement.”’* 


ET al Attention was also drawn to the unsatisfactory conditions 


under which female prisoners were held in custody in the 
Mixed Court cells, and the Council directed that, after inquiry and 
personal investigation, a Police report be submitted on the subject. 
From the report compiled under these instructions the following 
extract is taken :—- 

“* The female ward is situated in a separate part of the Court premises, 
and has two celle, of 18 by 14 by 12 feet dimensions. The first cell con- 
tained 15 women and the second 13 women and children. The ventilation 
was bad and the cells in a dirty condition, showing that whitewash and 
disinfectants were much required. There did not seem to be any dis- 
crimination in separating serious cases from other cases, for women 
sentenced to long terms of imprisonment for kidnapping were found in 
the same cell with stray children. All women arrested by the Police 
are handed over at once to the custody of the Court. Sentenced female 
prisoners are all confined here. The need is thus apparent and increasing 
for a female ward in the Municipal Gaol, where proper supervision and 
isolation can be enforced in all cases.” 

The Council, regarding provision of sanitary and suitable accom- 
modation for this class of prisoners as a matter of public importance, 
affecting the general administration of the Settlement, completed 
the erection of a women’s ward at the Municipal Gaol and appointed 
a Matron in charge. This accommodation having been provided, 
an intimation of the fact was conveyed to the Mixed Court. It 
was then ascertained, however, that the Magistrate, acting under 
the instructions of the Taotai, was opposed to sending female 
convicts to the Municipal Gaol, and insisted on retaining them at 
the Mixed Court. No reason was given beyond the fact that no 
women had heretofore been imprisoned on Municipal premises. 

The Council did not regard the immediate question as one of 
urgency, inasmuch as the number of women convicted at the Mixed 
Court was comparatively small, but the principle involved in the 
refusal of the Chinese authorities to send prisoners for custody to 
the Municipal Gaol was of no little importance. Chinese resided 
in the Settlement by tacit consent of the foreign community and 
it was obviously to the interests of the community that the custody 
of prisoners should be conducted under proper conditions and with 
well-defined disciplinary routine, a matter unobtainable in native 
hands. The Council referred this matter to the Consular Body, 
but no definite answer was received from the Chinese authorities 
until 1905. + 


Chinese point of 1 i i i i \- 
Sie oie oF However, in spite of the fact that the Chinese residents ap 


the Mixed Court. proached the Municipal Council to take necessary measures to 


Case of Chou Fun 


seng, 1904. 


” protect them against the imputation of the Mixed Court system, 


*March 29th, 1904. 
TJauuury 13th, 1905. 
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their point of view with regard to the status of the Court was quite 
characteristic. They did not realize the importance of the principles 
for which the European community fought, but as people of specific 
Chinese practicality they were interested only in the material side 
of the results obtained. They readily discarded the original ideas, 
insisting on the preservation of the old methods of administration 
of justice, if anything appeared to affect their immediate interests. 

We place the bankruptcy case of Chou Fun-seng on record 
because of the instructive light which it throws on the attitude 
of the natives whose interests were so persistently defended by the 
foreign community, and because it pointed forcibly to the necessity 
for vigilance in maintaining the established rights of the residents 
in the Foreign Settlement. 


On February 2nd, 1904, the Municipal Council received a 
letter, signed by Messrs. Hsia Lun-hua and Yuan Lien-ching for 
the Committee of the Native Bankers’ Guild. This letter revealed 
clearly the peculiar psychology of the authors of the letter of October 
3rd, 1903, in which they claimed “that the status and rights of 
civil suit defendants justified a claim that their detention in custody 
should be effected under conditions precluding the infliction upon 
ane of any indignity or harsh treatment,” and we give it in extracts 
below : 


““We, the undersigned Committee of the Native Banks, residents 
and ratepayers in the Settlement, beg to bring to your notice the fol- 
lowing in connection with the case of Chou Fun-seng : 

“We have been given to understand that, owing to our recent 
petition, through the Chamber of Commerce, to the Taotai to instruct 
the City Magistrate to have Chou Fun-seng taken'from the Mixed Court 
to his (the City Magistrate’s) Court and to compel him to declare and 
surrender his other properties for discharging his liabilities in a more 
satisfactory manner, the Consular and Municipal Bodies have considered 
this as a breach of regulations and have communicated with the Taotai 
that this man should be taken out to the Mixed Court again. If suchis 
the case, we beg respectfully to submit that it will tend to destroy trade, 

“ Our object in wishing to have Chou taken before the City Magistrate 
is because the City Magistrate has more efficient means than the Mixed 
Court Magistrate for compelling the debtor to discharge his liabilities 
to his creditors, as he could have the official rank of the debtor can- 
celled, or have him punished while under detention, and he could deliver 
Chou’s property from the other ports, while, as you are aware, Sir, the 
criminal power of the Mixed Court Magistrate is limited, and he could 
not efficiently force a debtor to pay what he can pay. 

“For the sake of the business importance, therefore, we trust in 
your leniency, justification and influence, that, should there be a little 
breach in the Settlement Regulations, we must beg your excuse, Chou 
Fun-seng, the dishonest merchant, not to be protected, and Consular 
Body to be requested not to communicate any further with the Taotai 
on the case. We are sure that by leaving Chou in the custody of the 
City Magistrate, both the foreign and Chinese creditors would have a 
better chance of getting payment.” 


Indeed, the City Magistracy had at its disposal more efficient 
measures to compel the alleged fraudulent bankrupt to pay his 
debts, but the Municipal Council took the strongest exception to 
the procedure for which the Guild claimed consideration, and 
stated* in reply to this said letter, as follows: 


*Senior Consul to the Municipal Council, March 11th, 1904. Taotai to the 
Senior Consul, February 29th, 1904. 
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‘The Mixed Court is entirely competent to deal with a civil suit of 
this kind in a regular and effective manner, and the Council cannot 
but regret that native merchants of high standing, such as your Guild 
represents, should have taken action for the furtherance of their own 
interests in direct violation of the rules established for the better order, 
security and administration of the Settlement.” 


And further, in a letter to the Consular Body, dated February 
1904, as follows : 


“It will be observed that in this document the native bankers admit 
that in this case, and with a view to furtherance of their own interests, 
the local administration of the Settlement has been deliberately ignored, 
and under these circumstances it is scarcely necessary to say more than 
that the Council confidently relies on the Consular Body to take such 
steps as may not only produce a satisfactory settlement of the present 
case but render it improbable that such proceedings should be resorted 
to in future. The ‘more efficient means’ employed by the Shanghai 
Hsien’s Yamén to compel a defendant to pay are well known, and the 
Council is convinced that the Consular Body will energetically oppose 
their application to any native merchant resident in the Foreign Settle- 
ment. 


Of course, the unhappy bankrupt was subsequently returned 


to the Mixed Court, to be dealt with in the regular way. 


Google 


CHAPTER VII.—1905-1910 


The position of the negotiations concerning the revision of the 
Rules for the Court at the beginning of 1905 remained without any 
considerable change. The new set of Rules projected by the Muni- 
cipal Council in 1898 was forwarded to the Diplomatic Body at 
Peking and secured unanimity among the members of the latter. 
They approved the principles laid down in its foundation and trans- 
mitted it to the Waiwupu and, thence, to the Nanking Viceroy.* 

The preliminary measures recommended by the Municipal 
Council in 1904 were also forwarded to the Consular Body, and 
on June Ist, 1905, Dr. Knappe, Cousul-General for Germany and 
Senior Consul, informed the Municipal Council that a committee 
had been appointed to examine the question, and three foreign 
Assessors of the Mixed Court had been asked to give their opinion 
in writing.t 

However, the Council’s proposals met with little favour by 
the said committee, who considered them as premature. The 
Ministers at Peking also expressed the opinion that all efforts should 
be directed first to obtaining the sanction of the Chinese Govern- 
ment to the eleven new rules, based upon the suggestion made 
by the Municipal Council in 1898, and to their being put into force, 
before any new proposal was made. 

In reply to this communication, the Council stated that it 
recognized the inadvisability of adopting any course running counter 
to the wishes and opinions of the Ministers and was content to 
await the issue of the present negotiations, in the confident anticipa- 
tion that, ‘‘ should the proposed eleven rules be sanctioned and 
put into force, without materially improving the status and morale 
of the Court, the Council would have the support of the Consular 
and Diplomatic Bodies in a further application for revision.” t 

It was not altogether surprising that the Municipal Council 
expressed such a presumption in the latter part of its communica- 
tion. The sacrifice of the righteous interests of Shanghai's foreign 
community to the interests of general politics occurred too often 
and the Municipal Council had a right to doubt the success of the 
Diplomatic Body’s project. Besides, the Council had no part in 
the framing of the new rules and their text had not been submitted 
for its comment. 

Meanwhile, there was every reason to feel anxious about the 
course of events in the Mixed Court. At the end of 1904 the 
conduct of affairs there had reached such a pass that the native 
press even had taken up the matter, and a general demand was 
made for an inquiry into the state of affairs and the dismissal of 
the Magistrate. For a short interval, the Taotai appointed one of 
his secretaries, Kuan Chun, to act as Magistrate until the arrival 
of the newly-appointed Magistrate, Tu Tso-lin. Tu was an elderly 


*Sir BE. Satow to the Marquis of Benedowne Peking, August 5th, 1904. 
{Municipal Council’s Annual Report for 1905. 
¢Municipal Counell to the Senior Cones, July 4th, 1905. 
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man who had sat as Magistrate in the Mixed Court nearly ten years 
before, and it was not expected that he would prove other than 
a tool in the hands of the Shanghai Taotai.* 

Furthermore, there were some incidents during his former 
incumbency of the post of Mixed Court Magistrate which forecast 
further trouble. 

In fact, his régime in Court was very short, and in July, 1905, 
he was compelled to resign, owing to the storm of indignation among 
the native merchants cauzed by his actions. He issued a warrant 
for the arrest of a native of high standing and respectability, on 
a charge of embezzlement which was actually only a debt. 

Moreover, he did not hesitate to send a defendant in a civil 
suit (which had already been decided before the British Assessor 
and Magistrate to the effect that the man was to be released on 
security) on a vague charge, in which no complainant was forth- 
coming, to Wusih, where the man had to meet another trial in the 
civil suit already decided in the Mixed Court. Strong objections 
were made to this and the Police were instructed to see that the 
prisoner was not removed, and, if necessary, to use force to prevent 
it. Finally, the Magistrate admitted that he acted under instruc- 
tions from the Taotai. 

pe cig pata It was apparent that to check the recurrence of such things 
at the Mixed it was necessary to establish some supervision, and the Municipal 
a Council resolved to take active steps to put such supervision into 
effect, particularly as the execution of the Court’s orders by the 
native runners had proved a complete failure. The extortionate 
practices on the part of the latter reached such proportions that 
the name of the Mixed Court became a by-word for extortion and 

corruption. 

On April 16th, 1905, the Municipal Council ordered a Constable, 
foreign or Indian, and latter, a foreign Sergeant, to be detailed 
to attend the Court to check the administration of blows by the run- 
ners and to report all irregularities. 

Of course, in taking such steps the Municipal Council acted 
at its own discretion, but it was the only possible course to put 
an end to the malpractices of the Court officials and to protect 
the Chinese residing in the Settlement from being arrested within 
and without the Settlement, conveyed to the Mixed Court cells 
for confinement, or sent into the Native City without the know- 
ledge and sanction of the proper authorities. 


SL re ta Local Chinese officialdom was taken by surprise. The Chinese 
unicipal functionaries were sure that the Municipal authorities would not 


Council's actions. 
1905. 


dare to penetrate the sanctuary of the Mixed Court, which they 
had so carefully built up in the Foreign Settlement and in which 
they felt themselves masters of the situation. 


“*T was surprised to learn,” writes the Mixed Court Magistrate, 
to the Senior Consul, in his protest dated April 15th, 1905, ‘‘ that the 
Sikh Constable was sent here by the West Hongkew Police Station. 
As I have sole charge of the Court from the front door inwards, the 
Police have no right whatever to interfere therewith, and I should 
therefore be entitled to eject the Indian at once without waiting to 


*Captain-Superintendent of Police eros. for 1905. 
tCaptain-Superintendent’s Report for 1905 
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address H. B. M.’s Consul-General with a request that he should for- 
ward a protest to the Police in the matter.” 


Meanwhile, the Council’s contention as to the right of entering 
the Mixed Court premises was based upon the following reasoning : 


“* The necessity for this measure has been sufficiently demonstrated ; 
the right to exercise it can scarcely be disputed by the native authorities, 
if reminded of the fact that the Magistrate of the Mixed Court was 
‘deputed to reside within the Foreign Settlement’ by courtesy of 
the Powers concerned, and that, while exercising jurisdiction over 
Chinese subjects, necessarily limited by local conditions, the executive 
administration of the Settlement does not, and cannot, be vested in 
Chinese authorities. The Magistrate’s Court is a Mixed Tribunal for 
the administration of justice, its reason for existence as a Mixed Court 
ceases to exist if the execution of the judgment and custody of ite prisoners 
are matters independent of the foreign community and ite represen- 
tatives.'’* 

The above cited letter of the Municipal Council was forwarded 
by the Consular Body to the Taotai on Apri! 29th, and aroused a 
vigorous protest on his part, interesting excerpts of which we give 
below : 


“ From a translation of the Council’s letter, I note that it states that 
the Tactai’s recent attempted violation of the Land Regulations affords 
@ good opportunity for the Council to send a policeman to watch the 
Mixed Court ; that the Magistrate was deputed to reside in the Settle- 
ment by courtesy of the Powers concerned ; that the Magistrate’s power 
in exercising jurisdiction over Chinese subjects should be limited by the 
Land Regulations ; the executive administration of the Settlement is 
not in the hands of the Chinese authorities ; the Court is a Mixed Tribunal 
to administer justice, and it becomes nominal if the execution of the 
judgments and custody of the prisoners are matters requiring no consulta- 
tion with foreign officials. In this connection, I have to point out 
that the Land Regulations of the Foreign Settlement North of the 
Yang-king-pang clearly stipulate that the Chinese Yamén, the Ambas- 
sadors’ Hall, and the Temple of Heaven are under the charge of the 
native officials, and excluded from that of the Municipal Council. The 
Chinese authorities therefore have sole control of the Court precincts. 
Now, the Council, in suddenly sending a policeman to patrol at the 
Mixed Court, has not only encroached on the Chinese official’s rights 
but has also insulted China. China is at present on friendly terms with 
the Powers, and the Councils are representatives of the foreign com- 
munity ; it is therefore a surprise and unexpected that they should take 
such undesirable action. In short, the main point in this matter is 
that under the existing Treaties and Regulations the Council has no 
right to send a constable to supervise the Chinese Yamén. In reference 
to this particular point, I find that the Council has no power to do so. 
As to the arguments contained in the Council’s letter to yourself, they 
do not concern the principle points of the matter of issue. As to the 
interpretation of the two words ‘“‘ wei sung’ (Mixed Tribunal) it is 
clearly put down in the Chefoo Convention; a perusal thereof will give 
their exact meaning. 

“Turning to the present question, since the Council has violated 
the Treaties and Regulations, it has ignored China’s right ; I am therefore 
bound to communicate with you and ask that you will forthwith in- 
struct the Council to remove the Sikh stationed at the Mixed Court, 
so as to maintain the friendly relations now existing between China and 
the Powers. I am awaiting the favour of your reply.” f 


The statement in the Taotai’s letter that the precincts of the 
Court were excluded under the Land Regulations from Municipal 
control was unfounded, since neither in the present nor in any 


*The Taotal to the Senior Consul, May 2nd, 1905. Municipal Council’s Annual 
Report for 1905. 
+The Taotai to the Senlor Consul, May 2nd, 1905. 
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preceding Code has there been any such stipulation. The meaning 
of the words quoted by the Taotai from the Chefoo Convention 
was stated to be ‘‘ combined action in judicial proceedings,” coin- 
ciding entirely with the views of the foreign community as 
expressed by the Municipal Council. It desired no more than to be 
assured by the testimony of the Chinese authorities that no inde- 
pendent, and thus irregular, action would be taken by the Magis- 
trate and runners of the Mixed Court. It was a fact, however, 
that the number of failures to enforce the Magistrate's judgments 
together with the practice of arrest and detention of prisoners 
without the legally prescribed formality, showed so marked a 
tendency to increase that the Court could no longer, in the interests 
of justice, be left without that “‘ combined action ”* for which the 
words of its Charter called.* 


The Consular Body in its turn gave the following commen- 
taries concerning the status of the Mixed Court, which enabled 
it to uphold the action of the Municipal Council! : 


‘‘The Mixed Court established within the International Settlement 
of Shanghai in 1869 is, as its name indicates, not a purely Chinese in- 
stitution, but a Court constituted by Treaty in order to secure combined 
action in judicial proceedings. In the same way as you are repre- 
senting the Chinese Government in controlling the said Court, the 
Foreign Powers, represented by their Consuls in Shanghai, are entitled 
and obliged to control the actions of the Mixed Court. 

“The Consular Body are sorry to state that lately the Magistrate 
has acted too often against the Treatios and the agreements entered 
into between local authorities and the Consular Body. I am especially 
instructed to draw your attention to the case of a native prisoner who 
was to be released upon security given. The security was duly forth- 
coming, but the judgment of the Court, in so far as the release of the 
prisoner was concerned, was not carried out. 

“The Magistrate intimated that the prisoner was to be sent out of 
the Settlement, to be dealt with by the native authorities at Wusih 
upon charges which have never formed the subject of any definite 
summons, warrant or trial by the Mixed Court. 

“ This, of course, ir only one instance. The Consular Body therefore 
consider it necessary to exercise a more substantial supervision until 
they are convinced that the Magistrate will carry out the Treaties and 
agreements, not only according to the letter but also the spirit. 

“This more substantial supervision can only be exercised if a police- 
man, acting under the authority of the Consular Body, is stationed 
within the precincts of the Mixed Court. I am instructed by my colleagues 
to inform the Municipal Council of their views in the matter and to 
ask for weekly reports about the observations of the Indian policeman. 

“* Your remark in the above-mentioned despatch of May 2nd, that 
all Chinese Yaméns, Ambassadors’ Hall, the Temple Tien Honising 
and others are exempted from the control of the Municipality an 
reserved for Chinese authority alone, does not apply to the Mixed Court 
premises. First, because they are not a purely Chinese Yamén, and, 
secondly, because the ground is foreign-owned property, and registered 
as such in H. B. M.’s Consulate-General.”’ ¢ 


We cannot admit that the arguments set forth in the above- 
cited despatch were quite in accordance with the word of the Treaties 
and the Consular Body felt that it was placed in some respect in 
a very awkward position by the action of the Municipal Council, 


*Municipal Council to the Senior Consul, May 15th, 1905. Municipal Council's 
Roport for 1905. 
+Senior Consul to the Taotal, June 5th, 1905. 
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which could base its steps on the usages of past years, while the 
Consuls were tied up by the Treaties.* 

However, the Consuls, after a little hesitation, resolved to 
back the Councilt and to carry out the indispensable correction 
of the Mixed Court irregularities, which the Council officially 
attributed either to the obstructiveness of the Magistrate or the 
rapacity of his runners, and which roughly were as follows : 

(a) Failure to administer blows ; (b) Unwarranted detention of 
prisoners after receipt of blows; (c) Refusal to give sentence in cases 
properly punishable with imprisonment ; (d) The levy of squeeze from 
the prisoners in addition to, or in substitution for, the fine or other 
punishment awarded. 

To counteract these abuses, the Council made certain police 
arrangements which may be briefly summarized as follows :— 

(1) Prisoners arrested under warrants or otherwise to remain under 
police supervision and control from the time of their arrest until the 
completion of their sentence. 


(2) A responsible foreign police officer in every case to witness and 
an administration of punishment and to ensure release there- 
after. 


(3) Prisoners sentenced to blows to be taken from the Court in 
which their case is concluded and brought back to receive the blows 
at the time fixed by the Magistrate. 

(4) Female prisoners to be detained in tho new female ward until 
the time fixed for their cases to be heard, and, should the Magistrate 
refuse to hear the case, to be returned to the female ward as if on remand.{ 
These details of procedure constituted no breach of the Court’s 

rules and logically were in keeping with the well-established system 
under which the custody of Chinese convicts was in the hands of 
the police. 

Moreover, the Consular Body arrived at the following com- 
promise, which should have been observed by the Foreign Assessors 
who were acting at that time in the Mixed Court, viz. :— 

“With the authority of the Consular Body a foreign member of 
the Municipal Police Force should in future take the place of the Indian 
stationed at the Court in accordance with the letter of the Consular 
Body of June 5th, who should control the execution of sentences given 
with the due concurrence of the Consular Assessors, witness the 
administration of punishment, and ensure release thereafter. 

“If any irregularities occurred the assistance of the Assessor who 

icipated in the judgment had to be asked for at once. 

**¥or the information of the Consular Body it would be desirable 
to send weekly reports of the policeman to the Senior Consul.’’§ 

The Municipal Council appointed a Cadet to attend daily 
the Mixed Court proceedings, and proposed to extend his duty to 
the keeping of a general register in which all cases, criminal and 
civil, should be recorded for purposes of reference and precedent, 
and asked the approval of the Consular Body that, in the public 
interest, the Cadet be permitted to attend civil suits, and that 
judgments therein be entered in the permanent register which all 

reign Assessors would be required to sign as a correct official 
record of the cases. || 

*Senior Consul to the Municipal Council, July 15th, 1905. 


+The Consular Body, in its despatch of July 13th, 1905, to the Taotal, literally 
peed the arguments of the Municipal Counoll set forth in the letter of July 4th, 


¢Munich; Council to Ate Senior Consul, July 4th, 1905. 


Senior Consul to the Municipal Council, August othe 1905, 
(Municipal Council to the Senior Consul, September 25th, 1905. 
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The Consular Body, however, did not agree with the Council’s 
proposal to extend the measure, as the question of the Mixed Court 
reform was under discussion at Peking.* 

Almost at the same time the Consular Body, requested by 
the Council, again brought forward the question of the custody of 
female prisoners in the Mixed Court. 

In a letter to the Taotai, dated June 7th, 1905, the Senior 
Consul, acting under instructions from the Consular Body, drew 
the official’s attention to the fact that some time ago he was asked 
to inspect the Municipal Gaol and especially the department for 
female prisoners, together with the Senior Consul, in order to see 
that the cells were looked after in every possible way according 
to modern ideas of humanity. He was also asked to inspect, with 
the Senior Consul, the prison of the Mixed Court, especially that 
for female convicts, and in both instances he (the Taotai) declined 
such an inspection. This, in the opinion of the Consular Body, 
was & sign that the state of the prison was not up-to-date and did 
not meet the requirements, while the cells of the Municipal Gaol 
for females were empty because the Taotai refused to give permis- 
sion to use them. 

The Consular Body further expressed the opinion that if cases 
of kidnapping were always delayed in the Mixed Court it was only 
and solely the fault of the Taotai himself. The Consular Body 
therefore requested the Taotai to give permission provisionally to 
send the female prisoners to the Municipal Gaol until the Mixed 
Court prison had been reformed and enlarged according to the 
requirements of civilization. 

It was not easy to convince the Taotai, whose contention 
still was that, according to the Treaties, Chinese offenders were 
under the jurisdiction of China. A Chinese committing an offence 
in the Settlement was to be tried and detained in custody by the 
Magistrate of the Mixed Court, according to Article 1 of the Rules 
for the Mixed Court at Shanghai. It was incomprehensible how 
the Senior Consul, influenced by the Municipal Council, could 
address a request to the Taotai which was not in conformity with 
the Treaties. The Mixed Court Magistrate had already received 
instructions to repair and cleanse the Mixed Court’s gaol, etc. etc.f 

The Taotai forgot to mention that male prisoners in all Chinese 
cases in the Mixed Court had been taken to the Municipal Gaol 
since its creation. In this way, thousands and thousands of Chinese 
had undergone their punishment up to that date, and the average 
number of convicts detained there was 450 per day. Female 
prisoners were not taken to the Municipal Prison hecause no accom- 
modation for women was in existence. There was no difference 
in principle between male and female prisoners, and it was not 
comprehensible why, if the Taotai agreed that male prisoners to 
the number of four hundred and fifty were kept regularly in 
the Municipal Gaol, he should have objected to a few female pri- 
soners being sentenced to the same establishment. It was evident 
by the conduct of the Taotai in this matter, as well as in many 


“Senior Consul to the Municipal Council, October 12th, 1905. 
tThe Tuotai to the Senior Consul, June 10th, 19U5. 
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others, that his principle was obstruction to any process in the 
interest of humanity.* 

The Consular Body decided to ask the Senior Consul to pro- 
ceed to Nanking and to negotiate with the Viceroy in this and some 
other matters, but events took quite a sudden turn. 

For a time the police continued to take female prisoners await- 
ing trial to the gaol, and, with the concurrence of the British 
and German Assessors, women sentenced to imprisonment were 
similarly treated, the Magistrate continuing to protest at the course 
which was adopted. In this action he received the support of the 
American Assessor, with the result that it became necessary to 
issue instructions that female cases should be presented to the 
Court only on the days when British and German Assessors were 
sitting, pending settlement of this further complication. 

On December 8th, 1905, some women, one of whom was the ¢ 
wife of a Szechuen official by the name of Li Wang-chih, and two 
men supposed to be her servants, were brought up before the British 
Assessor, Mr. Twyman, Magistrate Kuan and the Assistant Magis- 
trate, Mr. King, on a charge of kidnapping girls for an unlawful 
purpose, fifteen of their victims being in Court. The case was 
remanded. The British Assessor directed the Municipal Police to 
take the prisoners and the girls pro ‘em to the institution known 
as the Door of Hope, marking this on the charge sheet. The Magis- 
trate, however, wanted to send the girls to the cells at the Mixed 
Court, and told his runners to take them away from the police. 
A free fight between the police and runners was the result, in which 
the police were victorious. The girls and the prisoners were put 
into the police van, on which the runners locked the gate of the 
courtyard. The police then asked the Magistrate to order his 
runners to open the gate, and the reply of the Magistrate was that 
the police could break down the gate, break up the whole Court, 
and kill him if they chose. On being asked if he refused to order 
the gate to be opened, the Magistrate left the Court, but the gate 
shortly was opened, and the prisoners and their victims disposed 
of in accordance with the British Assessor’s directions, and the 
Court suspended its sitting. 

This incident, in causing which the Magistrate was doubtless 
acting under orders from his superiors, was part of the endeavour 
made by the higher authorities to assert that the Mixed Court was 
a Chinese Court, and to abolish the protection which the 
Municipality was bound to give to the Chinese in the Settlement. 

The actions of the higher functionaries were at once taken 
up by the conservative native elements. The Canton Guild called 
a meeting to protest against the treatment suffered by a fellow 
provincial’s widow at the hands of the Municipal Police. The 
meeting was held and a telegram was drawn up and sent to the 
Waiwupu, reporting matters and protesting against such treatment 
by the Police of Chinese ladies of family and standing, as it was 
ascertained that Mrs. Li Wang-chih was the widow of an official, a 
native of Kuangtung province, and was on her wav home with her 
servants and slave girls, the coffin of her late husband, and luggage 
consisting of over one hundred pieces. 


*Senior Consul to the Municipal Council, June 21st, 1905. 
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On the other hand, the committee of Chinese merchants pro- 
tested against the conduct of the police in striking Court runners 
during the session of the Court. Over a thousand were computed 
to have attended the meeting, during which it was decided to de- 
mand the dismissal of the Police Inspectors, detectives and con- 
stables concerned, and to ask that another person be appointed 
to act as British Assessor. 

As a result of this clamour, the Waiwupu demanded the 
woman’s immediate release and the Consular Body at Shanghai was 
instructed by the Ministers at Peking to order the Municipal Council 
to release the lady without further trial, on the ground that, as 
the Mixed Court was closed by the Taotai und not yet re-opened, 
it was unfair to keep an innocent lady in custody without any 
opportunity of proving her innocence.* 

The Municipal Council released the accused, but could not 
silently pass over a new violation of the established procedure 
on the part of the Diplomatic Body at Peking. 

In a letter to the Senior Consul, the Council stated (1) that 
it noted that the Consular Body was informed that the defendant 
was innocent of the charge brought against her, but no mention 
was made of any evidence to justify this conclusion ; (2) that it 
was to be observed that this case, brought in proper form, was 
issued and that the prima facie evidence produced by the Police 
was sufficient for the Court to remand the prisoners for further 
enquiry ; and (3) that it was also to be observed that the Council 
had subsequently made arrangements, in view of the possible 
innocence of the defendants, to release them on security, but that, 
owing to the confirmation of the arrangements by the Court not 
being forthcoming, the prisoners were necessarily detained in 
custody. 

Meanwhile, the attitude of a certain part of the native com- 
munity and press towards the foreign Government of the Settlement 
underwent a remarkable change. The arrival of young and hot- 
headed students from Europe, America and Japan, with half- 
formed ideas and half-educated, the premature discussion of the 
American Exclusion Treaty, and the effect on the Chinese mind of 
the Japanese success against Russia, may be said to have heen at 
the bottom of this anti-foreign movement. 

After the Mixed Court fracas, untrue and malicious reports 
were circulated from the Mixed Court as to what actually occurred 
there on December 8th, and the minds of certain sections of the 
native community were poisoned thereby. The services of dis- 
gruntled students and of the Boycott Committee were enlisted, and 
several meetings of a violent character were held, in which threats of 
a general strike, of refusal to pay taxes, and of a general exodus 
of natives from the Settlement were made. As a result of the 
aforesaid propaganda, the mob attacked the Municipal Council 
premises and Police Stations, one of which, Louza Station, was 
burned down by the rioters. 

The manner in which the attacks were delivered, the class of 
people in the Settlement at the time, and the general organization, 


*C. Kicimenoff, Consul-General for Russia and Senior Consul, to the Municipal 
Council, December 13th, 1905. 
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showed the work of persons of a higher class than loafers and beggars. 
Moreover, the points of attack were not valuable shops and banks, 
but Police Stations and markets, and persons molested were not 
natives, but foreign Police and foreigners. The mob was also not 
in the Settlement for purposes of loot, but for attack on Municipal 
property. 

As the result of inquiries it had been ascertained beyond a 
doubt that the leading men of the so-called ‘ Patriotic Oratorical 
Society ” movement were absolutely responsible for the printing of 
inflammatory pamphlets, arrangements for the distribution of the 
circulars calling upon the shopkeepers to close their premises, and 
for the employment of men who went round and visited the marked 
places and native shops on the morning of the riot, to see that the 
request, in the name of the Shanghai merchants, to suspend business 
in the Settlement was complied with 

In order to place matters in a clearer light, it should be ex- 
plained that the object of the strike in the first instance was to in- 
convenience foreigners as much as possible, and to demonstrate to 
the higher authorities the attitude of the native community of the 
Settlement towards the action of the foreign authorities in the matter 
of the Mixed Court in particular and other questions in general. 
There was evidence in the hands of the Police to show that inter- 
course of a confidential nature had taken place before the riots 
between native officials and the promoters of the movement which 
culminated in the riot, and there appears little douht that the 
entire action of the latter had the approval of these officials.* 

The riots were immediately suppressed by the combined action 
of the Police, Volunteers and landing parties from the foreign 
men-of-war in the harbour, but the Taotai refused to open the Court 
unless the British Assessor and the Police Inspector were dismissed. ft 

On December 19th, an interview took place between the Taotai 
and Mr. Andersen, Chairman of the Municipal Council, and Mr. 
Platt, a member of the Watch Committee, in reference to the Mixed 
Court affair and the restoration of law and order in the Settlement. 
It was agreed as a compromise that the female prisoners, after the 
Mixed Court was re-opened, should be sent to the Mixed Court 
prison, which the Magistrate declared to be in a fit state for their 
accommodation, but which should be periodically inspected by the 
Health Officer. 

The Taotai brought up the question of Mr. Twyman’s removal 
from the office of Assessor, but Messrs. Andersen and Platt declined 
to discuss the point. As far as the question of replacing the Police 
Inspector} by another officer was concerned, it was proposed to 
hold a formal inquiry regarding his conduct. The Taotai accepted 
a compromise, and promised to open the Court on the following 

mning.§ However, the Court was practically opened only on 

; Deseniber 23rd, after the Viceroy of Nanking, Chou Fu, specially 
ordered by an Imperial Decree to come to Shanghai to ’settle the 
Mixed Court dispute, had managed to arrange the matter amicably 
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Ui ejentae Gibso: 
December 20th, 1905, 
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with the Consular Body, consenting to the presence of the Municipal 
Police in the Court and exempting the custody of the female prisoners 
from the authority of the Municipal Council. 

Notwithstanding this scttlement, the Municipal Council 
decided to insist upon the arbitration agreed upon between Messrs. 
E. Andersen and Platt and the Taotai and accordingly informed the 
Mixed Court Magistrate and his Assistant regarding the selection 
of Sir Havilland de Sausmarez, Judge of the British Supreme Court, 
as an arbitrator. The Magistrates, in a tactical manner, declined 
such an arbitration, pointing out that the question of the misconduct 
of the Police in the Mixed Court was comparatively a minor detail 
in a number of questions at issue, and that, in their opinion, the 
two most serious questions to be decided as regards the Mixed Court 
by Sir Havilland de Sausmarez were as follows : 

(1) Had the Municipal Council or the Consular Body the legal right 
to station a Municipal policeman in the Mixed Court on April 9th, 1905, 
and daily afterwards ? 

(2) Had the Municipal Council or the Consular Body the legal right 
to give, or to sanction the giving of instructions to the Municipal Police 
to remove Chinese female prisoners to the Municipal Gaol contrary to 
the will of the Mixed Court Magistrate ? 

The contention of the Magistrates was that both these acts 
were illegal and wrong and that they caused the riot which occurred 
on December 18th, 1905. 

The Magistrates also expressed the opinion that the responsibili- 
ty for the riot and the damage resulting therefrom rested entirely 
upon the Municipal Council.* 

The Magistrates’ letter raised in fact the wide issue of the 
Settlement’s administration and the right of representatives of the 
foreign community to maintain law and order therein. The main- 
tenance of order in the Settlement was definitely placed in the hands 
of the Municipal Council by the respective Land Regulations, and 
as the administration of the Mixed Court was “ a matter so intimate- 
ly affecting the whole fabric of local government,” a claim to 
exempt the Court entirely from Police supervision was obviously 
inadmissible.t It was scarcely convenient for the Municipal 
Council to discuss such a question in a semi-official arbitration, 
and the Council informed the Magistrates that it was not within 
its authority to extend the issue of the proposed arbitration. 


ake Stock of fhe The effect of the riots of December, 1905, upon Peking was 
Poking; quite different. The position of the Consular Body at Shanghai 


during the riots and after was very firm. The Chinese authorities 
had to give in upon all main points and the Mixed Court Magistrates 
to pronounce severe sentences against the violation of peace and 
order in the Settlement. This was due, of course, to the realiza- 
tion of the actual state of affairs with regard to the complicated 
question of the administration of justice on the spot, while the 
Ministers judged the situation from a general point of view. 

The negotiations concerning the much-needed reforms of the 
status of the Mixed Court, carried on by the Diplomatic Body with 
the Waiwupu, resulted finally in the power of the Court being re- 
duced and the Rules of 1869 re-confirmed. The Court had now the 


*Mixed Court Magistrate Kuan Chun to the Municipal Council, January 8th, 1905. 
tMunicipal Council to the Senior Consul, December 20th, 1905. 
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Power to sentence to imprisonment only for 60 days, and the Con- 
sular Body at Shanghai received instructions to adhere strictly to 
the word of the Rules of 1869 and the Treaties, disregarding entirely 
the course of the metamorphosis which the Mixed Court had under- 
gone during the past thirty-two years under the influence of Western 
judicial ideas in the midst of a highly cultured community. 

As a result of such a curtailment of the Court’s power, Article 
4 of the Rules of 1869 was made applicable in varying circumstances. 
From the following instances may be gathered the possible con- 
sequence of the aforementioned practice : 


(1) Case of SAO AH JU: This man was arrested by the Police 
and charged at the Mixed Court. The following is a list of the charges 
brought against him : 

(a) Being connected with others in cutting and wounding 
with knives and thereby causing the death of one named 
Sun Nee-sung on the 25th May, 1899. 

(8) Being concerned with others in shooting and woundi 
one Foh Sun with intent to kill on the 20th June, 1900. 

(c) Gouging out the eyes of one Yang Suo-sun, thereby causing 
his death in a teashop in the French Concession on the 
5th August, 1899. 

(d) Shooting and wounding with intent to kill one Sung 
Hai-bank at Woosung on the 14th September, 1899. 

This case being an extremely serious one, the prisoner was ordered 
by the Court to be sent to the City Magistrate, and as it was feared that 
an attempt at rescue might be made he was escorted to the Magistrate’s 
Yamén by the Municipal Police. However, at the end of December, 
1905, the said Sao Ah-ju was already at liberty and renewed his criminal 
practices in the Settlement. 

(2) Case of ZUNG SIAO HAH: This man was arrested in tho 
City suburbs on the 21st November, 1900, charged with being concerned 
with others in stabbing three men on the 23rd May, 1900, thereby 
causing the death of one Sung Nee-sung, also being in unlawful possession 
of a loaded revolver on the 2lst November. At the end of December, 
1905, he appeared in the Settlement and resumed his malpractices. 
Being sent to the City Magistrate for trial and sentence he was released. 
after short detention. 

(3) Case of CHANG SHENG, WANG HO MAO and CHANG 
FU ZEKE: ‘The three Chinese accused were convicted of murder and 
robbery, and ordered by the Mixed Court on the 28th May, 1906, to 
be sent into the City for punishment by the City Magistrate. The 
procedure was quite in conformity with the instructions of the 
Diplomatic Body of 1906, and it wasinferred that the case was considered 
such as to warrant punishment exceeding five years’ imprisonment, at 
that time the highest penalty which it was competent for the Court to 
inflict. However, from further police reports it appeared that, of the 
three prisoners concerned, two were sentenced by the City Magistrate, 
while the third was released, but later on again arrested by the Police, 
brought before the Mixed Court and convicted for the same offence to 
five years’ imprisonment. 

Of course, such an anomaly in the procedure was a grave 
menace to the peace and good order in the Settlement and upset 
entirely the theoretical constructions of the Peking diplomatists. 
On March 14th and April 23rd, 1906, the Diplomatic Corps, acting 
under persistent representations of the Shanghai Consular Body, 
reached a new isc uebientren with the Waiwupu to the effect that, 

nding the conclusion of all negotiations concerning the revision 
of the Mixed Court Rules, the procedure in the Court would be as in 
the past, except in respect to limitation of the maximum term of 
imprisonment, which was fixed at FIVE YEARS. 
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On the other hand, the return to the word of the Rules of 
1869, as first proposed by the Diplomatic Corps, under the pressure 
of the Waiwupu, necessarily revived the old system of subjugation 
of the Court’s proceedings in cases of appeal or reference to the 
authority of the Consul whose Assessor participated therein. This 
system was gradually abandoned, as bringing a multitude of in- 
dividual opinions and methods into the Court’s practice. It was a 
natural process of the co-ordination of action on the part of the 
individual Consuls which finally resulted in the concentration of the 
executive power in the hands of the entire Consular Body, which 
decided all matters concerning the Mixed Court. 

As an instance of the result of the revival of the old system, 
there may be pointed out the case of Ju Chien Pao, which illustrates 
the prejudicial consequences of the non-co-ordination of views on the 
Court’s procedure. 

The departure from the established procedure in this case 
really was unprecedented. Ju Chien Pao was sentenced by the 
Mixed Court to imprisonment for counterfeiting coin. After he 
had served some months of his sentence in the Municipal Gaol, an 
attempt was made through the Mixed Court to release him on 
security, under pretext of his being sick. The German Assessor, 
who sat in the case, gave his assent to the aforesaid procedure, but 
finally it failed, owing to the Municipal Police having disclosed 
eecuas a medical examination that his health was quite satis- 
actory. 

Notwithstanding this, the attempt to release the prisoner was 
repeated. The relatives of the prisoner filed an appeal with the 
Taotai, and the latter demanded that the prisoner be handed over 
to the City Magistrate for a new trial. The German Consul-General 
gave his consent to the Chinese Authorities, reserving for the re- 
presentatives of the Settlement the right of watching the proceedings 
in the City Magistrate’s Yamén, and the prisoner was handed over 
to the Chinese authorities. 

The latter procedure was endorsed by the Consular Body, 
upon the ground that counterfeiting of coin was a very grave 
crime and was one alluded to in Rule IV of the Mixed Court Rules, 
1869, and that the authority to decide the issue was entirely in the 
hands of the German Consul, who acted in conformity with the 
respective Treaties. 

This obviously abnormal state of affairs caused the Municipal 
Council to protest with the Consular Body on each case, requesting 
it to bring the matter to the attention of the Diplomatic Body at 
Peking. 

The arguments set forth by the Council in a lengthy cor- 
respondence with the Consuls could briefly be summarized as fol- 
lows : 

(1) That Article IV of the Mixed Court Regulations, except in 
cases where the death penalty was involved, from as foreign as well as 
Chinese standpoint had long been obsolete in practice, and that under 
Rule II of the Provisional Code, which received the endorsement of the 
Diplomatic Body at Peking on June 28th, 1902, all criminal cases where 
foreigners were concermed and all Police cases were within the compe- 
tence of the Mixed Court. 


(2) That the attendance of a Municipal Policeman (re case of 
Ju Chien Pao) in the City Magistrate's Court at a rehearing of a case 
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would be construed to indicate acquisscence in the view that the Mixed 
Court was of insufficient standing to hear and decide ordinary cases 
of crime committed within the limits of the Settlement. 

(3) That a literal compliance with the dictum that only the Rules 
of 1869 had effect and that the provisional codo of 1902, together with 
the procedure which had grown up in respect to the Mixed Court during 
the past thirty-seven years, would be fraught with the gravest con- 
sequences, for, to cite only one fundamental point, viz., Rule I of the 
Code of 1869, which called for the provision of lodging for prisoners by 
the Magistrate, and its rigid observance, would involve the abolition 
of the Municipal Gaol and the handing over of the present occupants 
to the custody of the Chinese. 


(4) That according to the understanding arrived at by the Diplo- 
matie Body and the Waiwupu on April 23rd, 1906, which provided that 
pending the conclusion of certain negotiations, the procedure of the 
Court would be as in the past, except in respect to the limitation of 
the maximum term of imprisonment within the competence of the 
Magistrate, an unlimited transfer of cases to the City Magistrate was 
absolutely unwarranted. 

(5) And that, re case of Ching Tsuen School, on March 15th, 1906, 
the Consular Body wrote a letter to the Municipal Council repudiating 
the function of appeal in respect to the Mixed Court cases.* 

The return to the strict word of the Rules of 1869 appeared 
also in some respect not to be in the interest of the Chinese authori- 
ties and a departure from this principle did not fail to occur a short 
time after the same principle was so solemnly reconfirmed. 

Article VI of the Rules of the Court provided that :— 

“Should either party to a case be dissatisfied with the Sub-Prefect’s 
decision, application for a new trial can be made to the Taotai or to the 
proper Consul.” 

The rule clearly defined the right of the parties to an appeal, 
irrespective of the nature of the case, civil or criminal, but, as a 
matter of Court practice, the appeals, as we know, were formerly 
granted only in civil cases, and the appeal granted in the case of 
Ju Chien Pao should have been considered as an exception. In- 
deed, in the above-mentioned case the appeal was granted with the 
special consent and under the protection of the authorities con- 
cerned, in order to extricate the convict from the Municipal Gaol, 
but in respect to other cases the same procedure was scarcely in the 
interest of the Chinese authorities, as exposing their peculiar methods 
of dealing with judicial matters. 

As an example of such a departure from the word of Article VI 
there may be taken the Ching Tsuen School case, which was brought 
before the German Assessor and Magistrate Kuan Chun on May 19th, 
1906, and which in this respect assumed some prominence. The 
facts of this case are briefly as follows : 

“On the 18th of May, 1906, the Municipal Police received a com- 
plaint from a man named Shao Ping, a pupil in the Ching Tsuen School, 
that his property, @ bicycle, had maliciously been damaged. At his 
request, and that of the Russian Consulate, where he was employed, a 
foreign detective was despatched with him to the School to make in- 

uiries. The detective was assaulted on arrival, and the complainant 

into the school and brutally assaulted. He was rescued by 

the Police in a semi-conscious state. Arrests were made and the case 

was heard before the German Assessor, who dismissed the charge, and 
fined the complainant $5 for breach of school regulations.” 


*Municipal Council to the Consul-General for Germany, May 18th, 1906; tothe 
aoe Consul, May 28th and 3lst, 1906; tothe American Consul-Cieneral, June 9th, 
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The Municipal Police on August 15th, 1906, filed an appeal 
against this decision, giving amongst other reasons the following 
argument, which characterized the chaotic state of affairs in the 
Mixed Court created by the leniency displayed by the Diplomatic 
Body at Peking : 


(1) ‘It is against precedent and law,’’ wrote the Municipal Council 
in its petition of appeal, ‘‘ and it is detrimental to the fair investigation, 
trial and adjudication of complaints, that witnesses should be fined or 
punished without trial. The complainant Shao Ping was fined $5 for 
serious breach of the regulations of the School which he attended without 
(a) any complaint having been made against him, (b) without any trial, 
(c) without any proof that any regulations existed or had been broken, 
(d) without inquiry whether, if any regulations existed and had been 
broken, such regulations were not rules of the internal government of 
the school merely, (e) in disregard of the fact that the Mixed Court can 
only punish for offences against the laws of the realm or the Settlement 
aa private regulations of private institutions) and that only after due 
trial. 

(2) The case was not determined by the Magistrate who heard 
the evidence of the complainant (Mr. Kuan heard the first part of the 
case and Mr. Sun heard the latter part and gave judgment). This was 
an injustice and is contrary to precedent and that fairness which should 
characterize all impartial judicial proceedings... 


Prior to this appeal being filed with the German Coneul-General, 
the latter, as well as the whole Consular Body and later the Diplo- 
matic Corps, requested the Municipal Council to supply them with 
the origina] police report on the action of the detectives, for trans- 
mission to the Taotai. The Municipal Council declined these re- 
quests, since the case .was still sub judice, and as the Taotai refused 
to hold a new trial in accordance with the provision of the Rules, 
discussion with him of the matter was inadvisable. Finally the 
Taotai refused to grant a rehearing, upon the ground that it was not 
usual to grant a rehearing of a criminal case. 


The views of the Consular Body upon the situation were 
fully expressed in the letter of Mr. D. Siffert, Consul-General for 
Belgium and Senior Consul, of May 31st, 1906, addressed to the 
Municipal Council on the subject of the Ju Chien Pao case : 


“ As for the case in question, negotiations have taken place between 
our German colleague and the Taotai, and as a consequence of these 
negotiations it has been recognized that Ju Chien Pao had not been 
tried by the Mixed Court but by the Shanghai City Magistrate, in accord- 
ance with the rules which, under instructions received from Peking, 
oa be disregarded, as was done before the troubles of December 

t. 

“The Consular Body knows that his disregard of said rules has been 
@ reasonable consequence of the growth of this Settlement, which brings forth 
unavoidable changes in the rules for the administration of justice in this 
Settlement. It is regrettable that the Chinese authorities do not always 
appear to be convinced of these changes and their consequences. 

“But the Consular Body has always tried its best to convince them 
of the necessity to keep up with the times and agree peacefully to alter 
the existing rules for the administration of justice. 

“The Consular Body feels how difficult it is to revert to a literal 
compliance with the rules of 1869, and the repeal of the decree of the 
14th January last, which was telegraphically asked for by the Consular 
Body on the 14th March, is one of its last successful endeavours not to 
return to the literal compliance with the said rules. 

“Our letter of the 15th March stated that the Consular Body is 
not a Court of Appeal, which functions are not invested with us as a 
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body, but the Treaties define clearly the duty of every Consul when he 
is unable to arrange matters in the first instance.”* 


However, in spite of the said complications the attendance of a 
Chinese-speaking foreign Sergeant at the Court was not interrupted, 
much to the displeasure of the Chinese authorities, who sought in 
every way to check it. The work of the Sergeant was extended 
to some degree under the direct supervision of the Cadet in charge, 
whose position it was desired to make as similar as possible to that of 
a Court Registrar. Careful daily records of all cases, with evidence 
and decision, were entered in a special register, and daily returns 
were forwarded for the information of the Council. Cases trans- 
ferred from the Police Court were watched each day by the Ser- 
geant and the decisions as far as possible recorded. The careful and 
regular compilation of these records could not fail to prove of the 
greatest value in the future, as forming precedents in cases of im- 
portance as well as assisting in the preparation of statistics and per- 
haps in the drawing up of a Penal Code.t 

As characteristic of the work done by the Cadet{ and the usages 
then prevalent in the Native Court of the Mixed Court, one may 
cite the following report : 


“On the 2nd instant,” writes Mr. A. H. Fenton, January 6th, 1906, 
“the brothel keeper, Yen Ng Sze, was informed that the two girls were 
in Court, and the same evening she appeared in the Native Court and 
petitioned the Magistrate, saying that she had never beaten the girls, 
and that they had stolen from her several valuable articles of jewellery 
and then run away. 

“ The girl named Faung Pau Tsung, 10 years of age, was then called 
and questioned by the Magistrate about the theft, but she denied all 
knowledge of it. The Magistrate said he did not believe her and if she 
did not speak he would beat her. The runners then produced a stick 
and a leather shoe sole used for giving the blows on the mouth and threw 
them on the ground in front of the girl. This having no effect, Mr. 
Kuan told the runners to beat her ; so one of them took the child by 
the shoulders and another, who had a stick, caught hold of her right 
hand, preparing to strike her; the Magistrate was shouting, and be- 
having in a most exited manner, while the girl was shrieking with terror. 
No blows were given, although the girl still denied the theft. 

“Faung Zen Tsung was then called ; she said she could not have 
stolen these things, as the complainant Yen Ng Sze had the key of the 
drawer ; she was beaten by her and ran away with the child Faung Pau 
Tsung to a Chinese club to ask a coolie where the Mixed Court was; she 
had told the Magistrate she wanted to leave the brothel and go to the 
Sinza Refuge. The Magistrate said what he wanted to know was about 
the theft : if she would not tell him about it, he would beat her. She 
had nothing to say, so he told the runners to give her 60 blows on the 
mouth. This was done and the two girls were locked up in the Mixed 
cout cells, the Magistrate saying they would havo to tell him about 

case. 


Of course such vigilance on the part of the Cadet and Ser- 


geants could not please the Chinese authorities and they made every Ine 


effort to get rid of them. 


5th 
1906, January 25th, 1907. Taotai to the Senior Consul, May 25th, May 29th, 1906 ; 
Municipal Council to the Conaul-General for Germany, June 15th, 1906 ; nsul- 
Genera) for Germany to the Municipal Council, June 23nd, July 15th, 1906; H. E. 
the Minister for Spain, Doyen of the Diplomatic Body, to the Consul-General for 
Belgium, January 7th, 1907. Municipal Council’s Annual Report for 1906 and 


Pe, K. J. McKuen, Captain-Superintendent of Police, Report for 1906, 
. H. Fenton. 
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On April 25th, 1905, the following Imperial Edict was published 
in the Official Gazette at Peking : 


“Our Imperial sanction has already been issued of the Articles of 
the report presented yesterday by Wu Ting-fang and Shen Chia-pen 
in comment upon a memorial proposing adoption of 6 humane attitude 
with reference to torture and imprisonment, wherein it was requested 
that collective punishments and interrogation by torture be prohibited, 
and wherein a change of the procedure with reference to the bamboo 
was requested, together with inspection and reform of prisons and so 
forth. 

“In laying down this law, however, the object is that its working 
should be as satisfactory as possible. The law alone is not enough 
without its execution, a point which depends entirely upon conscientious 
action by all grades of officials and energy in removing the obstacles to 
direct intercourse between themselves and the people. By this alone 
can good government and equity in litigation result. 

“Tt is said that in districts and departments of all provinces, it is 
the habit cruelly and wantonly to use torture, or in a single case to 
involve and implicate several persons without trying them forthwith, 
giving play at will to the abuses of official servants, who select and 
blackmail the possessors of fat purses, imprison them, and then maltreat 
them in various ways. These practices are worthy of detestation, and 
the general observance of the new rule is approved as now fixed by the 
memorial in question, of which the end in view is humane practice in 
judicial proceedings. Justice must gain and the people’s desires be 
fulfilled thereby. 

“By this special edict therefore former exhortations are renewed 
and the Viceroys and Governors concerned are commended strictly to 
direct their subordinates conscientiously to take steps in accordance, to 
make true efforts to comply, and to bear it in mind as occasion arises. If 
with apparent compliance there is any clandestine disobedience and if 
these malpractices are continued, severe denunciation without favour 
will follow. All, therefore, shall seek to do away with the evils under 
which the ple labour, and exercise the greatest care in judicial pro- 
ceedings, t thus corresponding with the humane motives of the Throne 
in its desire to be sparing of punishment. Let all take note of this 
universal edict.” 


This Edict was clearly not in direct prohibition of the use of the 
bamboo inflicted in a regular manner as a punishment, for it merely 
contained a passing reference thereto. But from a memorial 
published later in the same year, which virtually dictated the 
effect and application of the Edict, it appeared that corporal punish- 
ments were abolished only in the Mixed Court at Shanghai, for the 
purpose of eliminating the cause of the foreign Police supervision, 
as was Officially intimated by the Mixed Court Magistrate.* 


“The Law Revision High Commissioners humbly memoralize to 
the Throne that the Commission was in receipt of the Throne’s commands 
to amend the law with the chief object of gaining withdrawal of the 
privilege of extra-territoriality. From the first, the punishments in- 
flicted by all Western nations have been considered with a view to 
effecting uniformity between Chins and foreign countries in this respect, 
and in order to attain the end of controlling foreigners. The Commission, 
however, hears that in the provincial departments and districts the 
Magistrates regard the Imperial Edict as a dead letter. Moreover, that 
in the Mixed Court of Shanghai torture and the bamboo are in use, and 
the statement is so generally made that it cannot be groundless. 

“In the time of Tung Chih, the Mixed Court was established for 
the special purpose of controlling litigation within the Settlement and it 
is but rational that any Mixed Court Magistrate must be well acquainted 
with Chinese and foreign law. Upon this occasion the abolition of 
corporal punishment is in consonance with Chinese and foreign law and 


*A. H. Fenton to Captain-Superintendent of Police, January 9th, 1906. 
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should be on that account extended and mado as effectual as possible 

for the sake of administrative uniformity. It is inadvisable that this 

Court should still continue in the old course and retain this custom, and 

its action therein is obviously retrograde.” 

The authors of the memorial further requested that directions 
be given to the Viceroy of the Liang Kiang to reorganize judicial 
procedure at the Mixed Court of Shanghai, and to select an official 
of weight and experience in Chinese and foreign law who could per- 
form his duties with ease, and without the negligence which is pro- 
tective of abuses. ; 

“It is most necessary,” stated the Mandarins, ‘‘ that the law should 
be well administered in Shan; nghai, since it is a Tresty Port of long standing 
and a place upon which the public gaze is fixed. When, therefore, 
the new legal code comes into force it may be extended without obstacle 
and the recovery of extra-territoriality is the real base of further steps 

in that direction. We humbly beg for the Imperial perusal, etc. ete.” * 

Thus the Mixed Court was the only place in the whole country 
where criminals, should they be caught, were to be treated with quite 
unusual mildness for the Chinese. 

The views of the Shanghai foreign community upon the subject 
unequivocally found voice at the Ratepayers’ Meeting in March, 
1907, in authorizing the Municipal Council to request the Consular 
Body to communicate with the Ministers at Peking as to the advis- 
ability of reintroducing the use of the bamboo and cangue in the 
Mixed Court.f 

In 1908 the Municipal Council again drew the attention of the 
Consular Corps to two cases which were reported by the ‘“‘ Universal- 
Gazette,’ September 10th, 1908, and ‘“‘ Shen Pao,” September 20th, 
1908, in which the culprits, after having committed crimes within 
the Settlement, were conveyed to a native yamén close to the Settle- 
ment limits and awarded in one case 200 blows and in another 400 
blows. It is not necessary to point out that in both cases the com- 
plainants were prominent Chinese. 

However, the Consular Body could not come to unanimous 
approval of the proposition that negotiations should be carried on 
to have the use of the bamboo reintroduced at the Mixed Court. 
The Chinese authorities themselves came to the conclusion that the 
Settlement had become a rendezvous for all lawless elements of the 
district, who ‘‘ regarded the Settlement as a place of refuge.” They 
asked the Municipal Council to take prompt measures “ to arrest 
them and bring them before the Court so that they may be handed over 
to the City Magistrate for severe treatment.’’§ 

The local gentry themselves also felt disquieted and on March 
29th, 1909, the Consular Body forwarded to the Municipal Council 
a copy of the Taotai’s letter, dated March 29th, in which the latter 
stated that he had received a letter from the Chinese Chamber of 
Commerce drawing his attention to the increasing lawlessness in the 


*Extracts from ‘‘ Memorial as to putting into effect a prohibition of torture and 
of the bembon, with the special object of making use of the Mixed Court ot the Settle- 
ment of Shanghal in putting the law into fence dated June 3rd, 1905. 

{Municipal Council to the Consular Body, April 13th, 1907, and January 10th, 
October 5th, 1908 ; Senior Consul to the Municipal Council, April 28th and October 
6th, 1908. Muntel al Council’s Report for 1907-1908. 

?Mixed Court Magistrate to the Municipal ear May 7th, 1908. Municipal 
Council to thej;Magistrate, May 23rd, 1908. ‘unicipa! uncil’s Report for 1903. 

§Taotai to the Senior Consul, October Sth, ies. 
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Settlement, and asking to direct the ‘“‘ English and French Mixed 
Courts ” to punish the culprits ‘‘ with the extreme vigour of the law.”’* 
“The statement of the Chamber,’ wrote the Municipal Council in 
reply to the Senior Consul, April 14th, 1909, ‘‘ that the Settlement is 
coming to be regarded as the den and retreat of robbers is thus unhappily 
no less than the literal truth, and the Council foresaw this a long time 
since as the principal danger of abruptly ceasing, in the Foreign Settle- 
ment alone, the infliction of an ancient form of punishment, regarded 
by the masses as inseparable from the ordinary routine of justice.” 
Extension of Of course, all the aforesaid could not remain without bearing 
tion. Case of upon the practice of the Court, which was gradually returning to the 
manslaughter, volume of 1905 in reference to the category of cases amenable to its 
jared of the jurisdiction. 

: On April 15th, 1908, two men, Ku Liang-ching and Wang 
San-sun, were charged with assaulting one Kung Zion, thereby 
causing his death. The Magistrate decided to send the accused to 
the City, but this was objected to by the Police on the ground that 
the Mixed Court was competent to try cases of manslaughter, as 
had been the practice in past years. The case was remanded for 
instructions of the Taotai and eventually was referred to the Con- 
sular Body, which, after lengthy negotiations with the former, 
succeeded in obtaining his consent to the case.t 


*On November 8th, 1910, the Munici 4 Council in received a letter from 
certain prominent Chinese residents, excited by the murder of a rich merchant, Kin 
Gen-sung, asking for protection, etc. etc. The Municipal Council in reply reiterated 
ite former contention regarding the curtailment or the power of the Mixed Court and 
drew the attention of the merchants to the fact that in the he City, to which the accused 

~were sent ‘‘every irregular Inquigence is within oaey rea ao Gin-taw and 
others to the Municipal Council, vember 10th, 1910; Sfunteipal “Counoil’s reply, 
November 24th, 191 

tCaptain- Superintendent of Police Report for 1908. 


Google 


CHAPTER VIII.—1905-1910 (Continued) 


The fate of the new rules forwarded by the Diplomatic Body 
at Peking to the Waiwupu was still unknown, but the “ Universal 


Gazette ” of July 29th, 1907, published statements to the following Favinlon or the 
ffect : Court Rules, 
effect : 1906-1909. 


The Taotai was formerly in receipt of orders to consider the Mixed 
Court Rules, and submitted a reply to the Viceroy, who communicated 
its contents to the Waiwupu for transmission to the British Minister. 


The latter returned the draft and requested the Waiwupu to insert 
the words ‘‘ established practice” in the eleventh article. He stated 
further that there should be a clear reference to the Mixed Court orders 
in the seventh article, which refers to the procedure with regard to war- 
rants and summonses; warrants and orders must be executed by the 
Court runners in conjunction with the Municipal Police. A communica- 
tion in this sense was addressed by the Board to the Viceroy, who directed 
the Shanghai Taotai again thoroughly to discuss the matter. The Taotai 
then addressed theo Mixed Court Magistrate, directing him to inquire into 
the present state of affairs, and reply as to what items of Mixed Court 
procedure come under the category of ‘established practice’? with 
the exception of acquatnting Consuls and obtaining their signature on 
warrants and sending male prisoners to the Municipal Gaol and to state 
whether any obstacle exists to the British Minister’s proposed amend. 
ment. 


The Mixed Court Magistrate, Kuan Chun, in reply to the Taotai’s 
a ola stated that the main rules as observed during 1907 were as 
‘ollows : 


(1) Chinese proclamations must be signed by the Senior Consul and 
the Municipal Council before they may be posted. 


(2) In all litigation the parties must be taken to the police station 
and thence despatched to the Court. If taken to the Court, the Police 
point out that the procedure is an infraction of the rules. 


(3) Criminal cases are tried by the Mixed Court although both 
accuser and accused are Chinese. Civil cases are tried by the Chinese 
Officials alone at the evening sitting. 

(4) In criminal cases, although both parties are Chinese, they are 
permitted to invite the services of a lawyer to argue their case. In 
Pico tips which are tried at the evening sittings, lawyers may not 
interfere. 


(5) All warrants and summonses are kept by the Police and are not 
retained in the hands of runners. 


(8) With the exception of warrants and summonees, or sealing orders 
to which the Senior Consul’s seal is necessary, all orders, such as 
guarantees, inquiry orders and others, require no Consular signature and 
no joint action by the Police. 

(7) Prisoners sentenced to imprisonment, if their sentences exceed 

half a year, are confined in the foreign gaol. If less than half a year, 
their confinement in the police station is permitted. 
_ (8) Appeals are permitted against all decisions of the Court except 
in criminal cases. The various Assessora, however, have recently 
decided that, after expiry of two weeks, instructions must be requested 
as to whether the sentence is to be put into execution or not. 


(9) A table has recently been arran for the hearing of cases, 
whereby, if a single case cannot be concluded, it is recutened and ite 
hearing continued, 
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The projected Rules submitted to the Waiwupu by the Diplo- 
matic Body in 1902 and finally amended in 1906 run as follows: 


(1) The International Mixed Court at Shanghai should always 
keep a charge book for entering all particulars of civil and other cases 
which may be brought up for hearing before Assessors and Chinese 
Magistrates. Persons who are interested in cases will be permitted to 
inspect the book at all times. 

(2) The public are allowed to hear all lawsuits which may be heard 
in the International Mixed Court, with the exception of those cases 
which have been appointed by the foreign Asseesors and Chinese Ma- 
gistrates for private hearing. 

(3) The rank of the Chinese Magistrate in the International Mixed 
Court is to be that of a substantive sub-prefect, who shall have power 
to hear and sentence all descriptions of Chinese offenders and others 
in foreign settlements north of the Yang-king-pang. The Magistrate 
is to be assisted by one or two expectant sub-prefects, both of whom 
are to be placed under the control of the Customs Taotai of Shanghai. 

(4) With the exception of purely Chinese cases, all other charges 
are to be heard by foreign Assessors and Chinese Magistrates. The 
former are to be appointed by the Consuls-General of the Powers. 

(5) The Customs Taotai and the Consuls-General should be appealed 
to in case any difference of opinion or discord exists between the Assessors 
and the Magistrates concerning the decision of cases. 

(6) The cells of the gaols in the Mixed Court are to be controlled in 
accordance with the sanitary regulations of the International Municipal 
Council and to be inspected by the Health Office of the Council from time 
to time for the preservation of health among the prisoners. 

(7) The warrants issued by the Mixed Court for the apprehension 
of Chinese residing in the International Settlement of Shanghai must 
always be signed and sealed by the Senior Consul-General, and must 
also be properly signed and sealed by the Consul-Genoral or Consul of 
the country to which the employers of the defaulting Chinese belong, 
if they are employed by foreigners or foreign firms. 

(8) Both plaintiffs and defendants are to be allowed to engage the 
services of foreign solicitors in cases which require the presence of foreign 
Assessors in the Court. No foreign solicitors will be permitted to prac- 
tice in the Court unless they have been registered and sanctioned at 
their respective Consulates. 

(9) The Assessors and Magistrates shall have the power to suspend 
the permit of any foreign solicitors from practising in the Court, if they 
are found guilty of disobeying their instructions, for a period of not more 
than one month. The time of suspension can be extended to six months 
if agreed by their respective Consuls in Shanghai. 

(10) In hearing cases according to Chinese law, the Mixed Court 
Magistrate should give his decision fairly in accordance with the customs 
and manners of the Chinese merchants and people if there are no pre- 
cedents for reference. 

(11) All persons implicated in 8 case must obey the decisions of the 
Mixed Court Magistrates, which are to be delivered with the acquiescence 
of the foreign Assessors. 

(12) Existing regulations of the Mixed Court will remain in force if 
they do not conflict with any of the foregoing articles. 

On the other hand, the local Chinese authorities tried to intro- 
duce some rules checking the old procedure which, according to 
the last understanding between the Diplomatic Body and the 
Waiwupu, had to be followed pending the solution of the problem 
of the amendments of the Rules of 1869. 

In connection with a prosecution of two likin runners, the 
Mixed Court Magistrate raised a counter-prosecution against one 
of the Municipal detectives for making an arrest outside the Settle- 
ment. In so doing, he furnished the Council with a copy of four 
rules, promulgated by the Taotai and published in the native press. 
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These rules were submitted for the consideration of the Consular 
Body and were as follows : 

(1) In litigation between Chinese and Chinese, if the defendant is 
resident outside the Settlement, the plaintiff must proceed to the yamén 
of the territorial official beyond the boundary for hearing of the case. 
No warrant may be issued by the Mixed Court tending to encroachment 
upon the boundary, that thus the delimitation of respective powers 
may be distinct. 

‘*(2) In litigation between Chinese residing in the Settlement or 
between Chinese and foreigners, when the defendant absconds beyond 
the boundary, if he is properly to be summoned or arrested, a stamped 
warrant will be issued by the Mixed Court Magistrate, who will select 
a suitable runner to proceed to the yamén of the territorial official or 
native police office and en it for consideration, signature and stamp, 
whereafter runner will be deputed to effect the arrest, not employing 
a detective of the Municipal Council to accompany him. 

‘*(3) Mixed Court runners failing to present the warrant to the 
Magistrate or native office for approval, or Settlement detectives 
personally accompanying the runners outside the boundary, clandes- 
tinely, to effect an arrest, will be apprehended in due course by the 
native police office. 

‘*(4) After the apprehension by the native police office of a detective 
who encroaches beyond the boundary and effects an arrest, the latter, 
if Chinese, will be sent to the Mixed Court for examination and punish- 
ment in accordance with rules; if a foreigner, he will be sent to the 
Mixed Court to be handed over to the Senior Consul for examination 
and sentence, the Mixed Court Magistrate watching the proceedings.” 
These rules limited the power of the Mixed Court and of the 

Police to effect arrests on the roads constructed by the Municipal 
Council for public use beyond the limits of the Settlement, which, 
as & logical consequence of ownership and construction, were under 
the control of the Municipal Council, according to the terms of 
Land Regulation VI. The North Szechuen Road, Jessfield Road, 
and the Hongkew districts thus have been controlled hy the Police 
since the growth of the Settlement resulted in the construction 
of dwellings in these localities and both foreign and native tax- 
payers had the right to expect the continuance of such protection, 
which implies the regular application of the procedure for sum- 
monses, warrants and the jurisdiction of the Mixed Court as for 
districts within the defined boundary of the Settlement. 

The Consular Body refused to give ita consent, upon the ground 
that Rule I should be made reciprocal and provide for plaintiffs 
living outside the Settlement applying to the Mixed Court and 
not to the local authorities. It was also contended that it should 
be made clear that all suits in the first instance were to be brought 
in the Mixed Court and not in the City Court; Rule 2 should be 
amended to the effect that arrests in cases of urgency might be 
made after mere communication with the land authorities and 
without waiting for the formalities of examination, recording and 
counter-signature. And further, the Consular Body stated: ‘‘ As 
regards the expression ‘who will examine’, it is understood that 
such expression does not mean that the Chinese office or Magistrate 
referred to has any authority to decide whether the summons or 
warrant is to be executed or not.” As far as Rules 3 and 4 were 
concerned, the Consular Body refused to accept them, suggesting 
another rule, which ran as follows: ‘‘ Should a Mixed Court runner 
or a member of the Municipal Police not communicate with the 
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local authorities, or disobey the latter’s instructions, they shall be 
punished, if a Mixed Court runner, by the Mixed Court ; if a member 
of the Municipal Police, by the competent authorities’’. 

After a lengthy correspondence which ensued thereupon, the 
Taotai proposed as a compromise five new regulations, as follows : 


‘**(1) In litigation between Chinese and Chinese, if the defendant 
is resident outside the Settlement, the plaintiff, in accordance with the 
rule, must proceed to the yamén of the territorial official beyond the 
boundary for hearing of the case. No warrants may be issued by the 
Mixed Court, tending to encroachment beyond the boundary to effect 
an arrest, that thus the delimitation of respective powers may be dis- 
tinct. 

“*(2) In litigation between Chinese residing in the Settlement, if 
the defendant has always been resident in the Settlement, the plaintiff 
should first proceed to the Mixed Court for a hearing of the case, in 
accordance with the rule. If, of the two parties, there is one who does 
not accept the decision of the Mixed Court, he may proceed to the Taoctai’s 
yamén to appeal, and the Taotai will commission another deputy for 
the rehearing ; if the circumstances of the case are grave, the Taotai 
may himself investigate it. 

“(3) In litigation between Chinese in the Settlement, or between 
foreigners and Chinese, when the defendant absconds beyond the boun- 
dary, if he is properly to be summoned or arrested, a stamped warrant 
will be issued by the Mixed Court Magistrate, who will select a suitable 
runner to proceed to the Police Bureau of the district in question and 
present. the document for consideration of the circumstances, signature 
and stamp, whereafter a runner will be deputed to effect the arrest 
conjointly, and proceed to the Bureau for examination of the case, so 
that the person arrested may be handed over and conducted back. In 
cases affecting foreigners, Municipal detectives or policemen will also 
be allowed to accompany. 

‘““(4) Mixed Court runners failing to present the warrant for 
consideration and approval of the Police Bureau, and on their own 
initiative themselves effecting the arrest, will be apprehended by tho 
sone Bureau and sent to the Mixed Court to be examined and dealt 
with. 

‘“(5) Municipal policemen or detectives who arrest any person on 
their own initiative without presenting a warrant for consideration and 
approval by the Police Bureau shall, in accordance with standing rules, 
be tried by the Chinese or foreign officials respectively who have power 
to try them.” 

The Consular Body considered this compromise as an unaccept- 
able one, and informed the Taotai that, if he tried to put it into 
force, the responsibility of any trouble that might be the conse- 
quence of such an action would rest with him.* 

The jurisdiction of the Mixed Court over unrepresented foreign- 
ers, a8 provided by the Rules of 1869, presented many difficulties. 
In December, 1907, the Consular Body appointed a special Com- 
mittee for examining the question of proceedings against people 
either without consular protection or without nationality, 1.e., 
not recognized by any of the Consulates present. The Committee 
came to the conclusion, and the Consular Body endorsed it, that 
such people should be left to the Mixed Court. The Mixed Court 
had the right to issue an order for their deportation and the Muni- 
cipal Council had to defray all the expenses connected therewith, 
when it was shown that the case was one in which such expenses 


*Municipal Council to the Consular Body, June 14th, July 5th. October 26th, 
November 2nd, 1907; Consular Body to the ‘unicipal Council, June 26th, October 
10th, November 19th, 1907 ; Consular Body to H. Ek. Yul Chong, Taotal, June 12th, 
1907 ; Taotai Yul Cheng to the Consular Body, August 19th and November Sth, 1907. 
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should be borne by the community. Prisoners sentenced to im- 
prisonment had to undergo their sentence at the Municipal Gaol, 
where suitable quarters had to be provided for them. People 
who were imprisoned and ordered to leave the Settlement, in the 
event of their returning had to receive a heavier sentence. As 
regards the question who should be the Assessor in charge of the 
proceedings against persons without nationality or belonging to 
a nationality which had no Consul at Shanghai, the Consular Body 
decided to sanction positively the established practice that in 
criminal cases the Assessor in charge at the morning sitting of the 
day, and in civil suits the Senior Consul’s Assessor should sit with 
the Magistrate for dealing with such persons.* The Municipal 
Council, being notified, expressed its entire concurrence and assented 
to bear expenses in connection with the deportation.f 
Meanwhile, the Municipal Council raised another question 
which was also of no little importance for the administration of 
justice, viz., the question of inquests held within the Settlement. 
Inquests in the case of Chinese were provided for under Article 
4 of the original rules of 1869, which called for the intervention 
of the City Magistrate. Perhaps because the Magistrate’s duties 
were heavier than they had been forty years ago, while the number 
of cases in a population which in 1908 exceeded half a million was 
necessarily large, inquests, as a matter of fact, were held in a per- 
functory manner, or were not held at all. The Council addressed 
the Consular Body and asked it to obtain the sanction of the local 
native authorities to revise methods of holding the very necessary 
courts of inquiry stating that the practice which had grown up 
around the words “ when needed ”’—Art. 4 of the Rules—was 
that the objection of the relations of the deceased, or payment of 
compensation monies, or other reasons not stated, were continually 
urged and adopted as sufficient warrant for dispensing with inquests. 
‘There is little doubt that the practice which obtains in Europe 
and by which in all cases of sudden death, or death by misadventure, 
or suicide, or where the cause is unknown, or where the Police have 
reason to suspect foul play, some form of magisterial inquiry is held, 
should be applied in the Settlement. It is further unquestionably 
desirable that the authorities holding the inquiry should have access 
to all evidence and be empowered, when necessary, to direct a post- 
mortem examination. The importance of this matter, from a police 
point of view, is increasing, and I have the honour to suggest that, if 
the Consular Body is able to take any steps therein, endeavours should 
be made to secure that inquests be held in future under the dual authority 
of deputies of the Taotai and the Consular Body, upon lines analogous 
to those upon which the rest of the work of the Mixed Court is performed.” 


Upon receiving this letter from the Chairman of the Municipal 
Council, dated June 29th, 1908, the Consular Body communicated 
on the subject with the Taotai, but the latter stated in reply that, 
according to standing procedure, cases in which life was involved 
pertained to the territorial jurisdiction, and such cases, in the 
Settlement, were examined by the Shanghai City Magistrate. 
This procedure was observed throughout and without exception. 


*Senior Consul to the Municipal Council, December 3rd; Municipal Counoil to 
the Consular Body, December 12th, 1907. 
tThe sald regulations are still in force.— AUTHOR, 1925. 
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The Taotai stated further in his reply:— 


“ Since the Senior Consul has brought this matter into discussion, 
it may be suggested to amend this procedure s0 that hereafter, in Chinese 
cages in the Settlement, where death is involved, if the Chinese is a 
servant or other employee of a foreigner, it may, by a compromise, be 
permitted that an official be deputed on both sides, and the services of a 
doctor obtained, to proceed to the spot and carry out 4 joint investiga- 
tion. If, however, no foreigner is concerned in the case, its examination 
must, as usuel, revert to the District Magistrate,* and the Municipal 
Council may not interfere; thus preserving distinctly the limitations of 
authority and observing standing rules.” f 
The system under which inquests have been conducted on 

bodies of Chinese dying by misadventure in suspicious circumstances 
required the assistance of the District Tipao, who was to be notified 
by the Police in every case of death of a Chinese, and whose duty 
was to proceed to the City and request the attendance of the City 
Magistrate. In February, 1909, however, a case occurred which 
brought to light the actual state of affairs regarding inquests. It 
was then ascertained that on every occasion the Magistrate held 
an inquest the Tipao himself had to pay $10, which went in expenses 
to Yamén runners, chair-bearers and others. Simply to report a 
case involved an expenditure of several dollars for the petition and 
for its entry into the Yamén. As a result, it was to the interest 
of the Tipao to refrain from reporting cases of minor importance 
to the Magistrate, as the former received no pay for his office, and 
on frequent occasions had been compelled to pawn his own private 
effects to pay the necessary expenses. 

The Council again requested the Consular Body to take up 
the matter with regard to the establishment of a more sound judicial 
and medical inquiry into the cause of accidental or mysterious 
death of native residents. 

However, all efforts of the Consular Body to secure the con- 
sent of the Taotai were unsuccessful. The latter firmly refused to 
amend the procedure provided by Article 4 of the “‘ Regulations 


*Ags an instance of the methods applied by the Chinese Magistrates In holding 
post-mortem investigations, there may be cited the case of Koh Pin-lien, tried in one 
of the District Magistrate’s yamens at Peking in 1877, a record of which was published 
in the N.C.H., March 15th, 1877, p. 262. It is almost {Incredible that the same methods 
were applied by the District Magistrate thirty years later, in the twentieth century, 
in such a Metropolis as Shanghai :— 

“In the presence of all the several parties concerned in the trial, the coffin 
containing the remains was carried forth and deposited upon a olear and level space 
of ground, where it was opened. On examination it was seen that the fleshy integu- 
ment of the body had perished by decomposition, and orders were thereupon given 
to take out the bones and subject them to the test prescribed by rule, whereupon the 
examiner shouted forth the following report :— 

“**We find in the remains of Koh Pin-lien that there is no reddish exfollation on the 
surface of the skull; that the upper and lower bones of the mouth, etc., etc., are of 
a yellowish white colour. It is only in the neighbourhood of the sternum that a 
darkish yellow is seen, which fa due to the infiltration of the blood. Throughout the 
remainder of the body the bones of all sizes are of yellowish white, showing no signs 
of the effect of poisons, and our verdict is that death was caused by a disease and not 
poisons’, It was further pointed out that, according to the directions of the Coroner’s 
manual, had poison been present in the system, the jaws, breast-bones, and 
feet would have presented a greenish-black appearance clearly proving that in the 
present instance death was due to ordinary disease. The guilty Magistrate himself, 
who returned the false verdict of poison against Yung Nal!-wu that has caused all the 
trouble, was obliged to admit the force of evidence, and signed a confession of error. 
He was accordingly stripped of his rank, and tried, to ascertain the motive of his 
first unjust decision.” 

{Municipal Council to the Senior Consul, June 29th ; Senior Consul to the Taotail, 
September 23rd, and the Tactal to the Senior Consul, October 10th, 1908. 


Municipal Council’s Annual Report for 1908. 
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relating to the Establishment of an Official North of the Yangking- 
or 

During the latter half of 1906, negotiations were in progress 
on the subject of a new building for the Mixed Court and a House Co 
of Detention for the civil suit defendants. It was maintained by % 
the Chinese authorities that the building they projected was designed 
wholly for the accommodation of civil suit defendants, while the 
plan of the building, the memorial of the Taotai, published in the 
native press on August Ist with the rescript thereon by the Lian- 
kiang Viceroy, and the memorial by the Board of Punishments, 
published later, all pointed to the fact that preparations were 
being made for the custody of male as well as female prisoners 
under purely native control. 

The Municipal Council, acting under instructions of the Consular 
Body, suspended the issue of the permit for the erection of the new 
prison until the Chinese authorities gave a definite promise that 
“until the new regulations with regard to the procedure as to 
the imprisonment of criminals have been fixed upon, all procedure 
will remain as before.’’+ 

In December, 1906, the permit was granted and the erection 
of the buildings for accommodation of 70 defendants in civil suits, 
prisoners brought to the Court by the Police and awaiting trial, 
and quarters for officers of the Court, as authorized, was completed 
in 1907. 

However, the conditions under which the civil suit. defendants 
were detained were far from being satisfactory. The old customs 
still were in force, so that the Police stationed in the Mixed Court 
took a risk in penetrating the gates of the Gaol to make semi- 
official inquiries. Of course, the Mixed Court Magistrate pro- 
tested and petitioned the Taotai that the Police, who had to deal 
only with matters of a criminal nature, tried to interfere with 
civil suits by entering into the Male House of Detention. As a 
result of this petition, the merchants with official rank detained in 
connection with civil actions lodged a protest with the Mixed Court 
Magistrate against such a practice, as being detrimental, in their 
opinion, to China’s sovereign rights and their good name.{ 

Meanwhile, the investigations carried on by the Police re- 
vealed some interesting facts, which the prisoners themselves 
acknowledged in their petition addressed to the Chinese Chamber 
of Commerce, dated November 12th, 1908, and published by the 
native press on November 25th, 1908. 

“ Beseeching to be allowed to find security, the petitioners are all 
detained in the Court as a result of suits by foreign and Chinese merchants 
and in respect to trading difficulties arising out of debts and contracts. 


Very many of them having been detained for two or three years, or 
several months, and have not yet finished being examined, and also they 


*Municipal Council to the Consular Body, February 22nd, July 29th, November 
9th, 1909 ; Senior Consul to the Municipal Council, February 27th, March 35th th, 1909 ; 
to the Taotai, Ts’al Nai-huang, October 8th, 1908, March 12th, 1909. 

tMunicipal Council to the Consular Body, June 29th, July "94th, August 3rd., 6th, 
34th, December 21st, 1906; Consular Body to the Municipal Council, July 5th, 

PoE one lst, 15th, December 19th, 1906; the Taotai to the Senior Consul, August 


Seni Consul to the Municipal Council, July 21st, 1908. Municipal Council’s 
Report for 1908. The late investigation, however, proved that the petition 1 in ues- 
tion was manufactured by the Court runners, who apa in obtaining th: - 
tures by threats. Police Report for 1908.—AUTHOR. 
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have several times sought to give security and have not received per- 
mussion. 

F “Hence, therefore, thinking upon the lately lamented decease of 
Their Majesties (describing at length the recent events, alluding to the 
fact that an heir and Regent had been named, and citing as evidence of 
Imperial bounty the release on security by the Works Bureau in Nantao 
of the prisoners detained there) the petitioners who have waited investiga- 
tion in the Mixed Court, are unwilling to be left in obscurity to endure 
alone. They look to the Chamber of Commerce, as the leader of trade, 
well aware of the difficulties of the time and knowing that the petitioners 
are merchants who, some in Chinese and some in foreign cases, havin, 
all as the result of dealings in connection with monetary liabilities wfecal 
confinement in prison, find it by no means easy to raise loans. 

“As the close of the year approaches, it will become still more 
difficult to doso, while with the closing of the Court which will then ensue, 
the hope of oxamination of these cases becomes still further removed. 
The petitioners are therefore most earnest in their request. If they are 
released on security at this time, their friends will be moved by considera- 
tion of their good name and it will be somewhat easier to find means of 
borrowing. In the case of foreign plaintiffs also, the petitioners can 
discuss matters with them ; while in Chinese cases, by the intercession 
of friends, matters will be more easily brought to a close. If further 
delay or negligence occurs after release upon security, the guarantors can 
be caused to appear, and this will probably be of benefit rather than of 
prejudice to the cases. Otherwise, the cases will on the other hand 
remain hanging and unsettled, and there will be no limit to the matter. 

“It is not the wish of the petitioners to escape or abscond but 
their only fear is that, as the end of the year approaches, obstacles, in 
the way of arrangements will become still greater. There are some 
among them whose means are small, having others dependent upon 
them to eam bread, and if detained for s great length of time the whole 
family must die of starvation ; also their lives are of little value, they 
feel anxicty, and to let this happen would be inconsistent with a proper 
regard for the people. The petitioners thus with audacity venture to 
beg for leniency and for consent to address a communication asking 
the Mixed Court to consider the circumstances of each case, and speedily 
permit the presentment of security and release in order to arrange 
matters. If upon release on security, delay or negligence follows, the 
guarantor may be caused to appear before the Court. Ifthe defendants 
are summoned to re-appear action will be in compliance without delay 
or disobedience.” 


On October 14th, 1908, the Council addressed letters to all 
foreign Assessors concerned, supplying them with all particulars 
of civil cases pending, pointing out the fact that “an indefinite 
detention of judgment debtors hardly serves the main object of 
satisfying the judgment if it is proved that the defendant has no 
means whatsoever.” The Council expressed the view that it would 
be more satisfactory if some limit could be set to their detention, 
and the hope that the Assessors would exercise their influence in 
obtaining ‘‘ settlement of the problem as early as possible, with a 
view to regularity of procedure, and on grounds of humanity.” 

The replies in most cases were quite satisfactory and the Assessors 
promised every assistance to obtain justice, pointing out at the 
same time that in such matters they could act only as mediators, 
and that they had no legal right to demand that the Magistrate 
should accept their suggestions. 

“It is a pity,” stated Mr. C. H. Butler, U. S. Assessor, “‘ that such 
an unjust and medizval course as is exemplified in these and in similar 
cases, and undue detention in the Mixed Court cells, should be allowed 
to be taken by any Magistrate in this Foreign Settlement, and I sincerely 


hope that some means may be devised at an early date to do away with 
it forever. Until the power of the Magistrate to throw men and women 
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into the cells for indefinite periods ia abrogated by the authorities which 
established the Mixed Court, the matter will have to be approached by 
the Assessors with caution, but I am of opinion that the letter and the 
spirit of the Treaties secure to the foreign community in the Settlement 
the right to protest vigorously against such injustice and inhumanity as 
is displayed in these cases being committed in its midst.’’* 

The conditions in the Female House of Detention were, of 
course, worse than those in the male department.t It con- 
sisted of two cells, one with fourteen beds and the other with 
twelve beds. In 1907, there were fifty-two prisoners confined in 
each cell. The majority slept on the floor. The ventilation was 
extremely bad. Commodes were left in the cell day and night. Most 
of the inmates were full of vermin. There were no conveniences 
for bathing. Prisoners were supplied with two meals a day, 
consisting of rice and cabbage. This was in some cases supple- 
mented by food brought in by friends, for which privilege the 
women were charged from twenty to forty cents a day. There 
‘was one woman in the cells in an advanced stage of consumption 
and with eight children, three of whom were infants in arms. As 
to the terms of imprisonment, there were women in custody even 
for more than nine years. 

But all the aforesaid was nothing as compared with revelations 
made by the Police in 1909. It was disclosed that, in spite of the 
well-known Imperial Edict regarding the prohibition of corporal 
punishment in the Mixed Court, and all the assurances of the native 
Mixed Court authorities, the bamboo was still in use, and, moreover, 
it was inflicted secretly upon the women confined in the Mixed 


*Municipal Council to Mr. C. Hamilton Butler, American Consular Assessor 
Mr. S. Barton, H.B.M.’s Consular Assessor and Mr. H. Eitaki, Consul-General for 
Japan, October 14th, 1918; to Sir P. Warren, K.c.M.o., H.B.Ms Consul-General, 
November 10th, Mr. H. Eitaki, H.J.M.’s Consul-General, October 17th, 1908. Munici- 
pal Council’s Report for 1908. 

tPolice Report, May 23rd, 1907. 

¢A striking example of Chinese methods of administration of justice with regard 
to the keeping in custody of Chinese women, supplied by the ‘‘ North-China Herald ” 
in its issue of June 13th, 1908. p. 683, under the heading ‘‘ The Mixed Court Gaol.— 
Nine years in imprisonment.” 

“In March, 1899, one Kin charged his wife with misconduct. As the case seemed 
to be a Chinese family quarre], it was left to the Magistrate to be dealt with. The 
case was eventually transferred to the Native City for trial. There the woman was 
sentenced to a year’s detention at the Sinza Refuge, her husband promising that he 
would take her back at the expiration of her sentence. This he failed to do, for when 
the year expired he said that he would not take her back until her son, then a boy 
nine or ten years of age, was married. The woman was imprisoned at the Sinza 
Refuce for about seven years in all, and then the Committee of that institution 
advised the husband to take her back, as her sentence had expired many years before. 
He again refused to receive her and she was transferred to the Mixed Court cells 
where she has romained ever since. Again and again petitions have been presented 
for her release. Mrs. Kin states that when Mr. Kuan took office as Magistrate, he 
and Dr. Barchet, the American Aagsessor, paid a visit of inspection to the Mixed 
Court cells, She complained to both the Assessor and the Magistrate about the long 
term which she had been detained, and begged them to advise Kin to take her back, 
or at any rate to allow her to return to her own relatives. The Magistrate told her 
that her husband would take her back by-and-by and she must wait s few months 
longer ; in fact, this seems to have beon the invariable answer to all her own and her 
friends’ petitions. As the Magistrate turned away, she heard the Assessor ask 
who she was. Driven to desperation by her long imprisonment, in another petition 
she stated that If her husband would not take her back, she would become anun. She 
was again advised to wait a few months, the Magistrate on this occasion informing 
her that her husband stronzly objected to her becoming a nun, as he had not refused to 
take her back. To the petition addressed to the Magistrate a few weeks ao, no reply 
had been returned, although her son is now cighteen years of age, and was to have beon 
married at sixteen. She has had the definite promise of release some months ago, 
when Mrs. Kin petitioned the Magistrate. He said that he intended to send her back 
to the Sinza Refuge, to which she replied that she would sooner be decapitated than 
associate again with the women who were there. 

** Into the rights or wrongs of a Chinesc domestic quarrel it is not our purpose to 
enter, but the fact remains that Mrs. Kin has been imprisoned for over nine years, on 
a charge for which she was sentenced to detention for twelve months, and even now 
has no definite prospect of release.” 
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Court. These inflictions took place both in the Magistrate’s pre- 
sence and his absence, and in the former event they assumed fre- 
quently a character of sadism on the part of the Mixed Court Magis- 
trates. 

On March 23rd, 1909, the Municipal Council supplied the 
Consular Body with the following particulars regarding the use of 
the bamboo in the women’s cells :— 

‘“(1) Prisoner Zung Ong-sze was punished by the Magistrate on 
January 10th, 1909, with 150 blows for reporting to the inspecting foreign 
Police Officer regarding the unlawful release of certain convicts under- 
going their sentences. The Magistrate inflicted the blows personally 
and secretly in an empty cell on the upper floor of the House of Detention. 
Besides this punishment she was chained and got no food for several 
days. 

**(2) Prisoner Tse Lo-sze, on the same day, received 30 blows, in 
the presence of the same Magistrate, under the same circumstances. 

(3) Prisoner Kao Loh-sze received 10 blows from a runner in 
the absence of the Magistrate. 

‘*(4) Prisoner Yong Tsong-sze received 20 blows. The blows 
were administered by a native officer in uniform, in the presence of the 
Magistrate. 

**(5) Prisoner Yong Tsong-sze was beaten with a bamboo by a 
runner and wardress, in the absence of the Mazistrate. 

“(6) Prisoner Lo Tsang-sze was beaten with a bamboo at the 
order of the Magistrate, in his personal presence. 

“(7) Wang Sya-mai received over a hundred blows, in the absence 
of the Magistrate.” 

All women were chained and kept without food. They testi- 
fied that the wardress and the so-called “‘ head prisoner ” extorted 
money and frequently assaulted them.* 

Criticising the native prison system, the Municipal Council, 
on the other hand, made all efforts to bring about every improve- 
ment in the Municipal Gaol. 


On May Ist, 1903, the new buildings of the gaol were com- 
pleted. The construction was carried out upon plans drawn. up 
after consultation with the authorities in Montreal and Singapore, 
and the unsatisfactory conditions which for years had existed in 
regard to the accommodation and labour of prisoners were entirely 
removed. The new gaol contained 480 cells 8 ft. 6 in. by 8 ft. 10 in., 
and as a certain number of short sentence men continued to be 
kept at the stations, there remained a wide margin for emergencies 
and future requirements. 

As a sequel to these improvements, the Council proposed to 
establish a system under which convicts sentenced to two years’ 
imprisonment and over might, by good behaviour, secure some 
remission of the term. This proposal followed the lines in force 
in Europe, which were generally admitted to be conducive to dis- 
cipline and otherwise calculated to lead to satisfactory results. 
The proposal was submitted to and approved by the three foreign 
Assessors sitting in police cases. 

The Consular Body while approving the scheme in principle, 
left the final decision and its execution to an understanding between 
the Mixed Court Magistrate and Assessors. 


*Municipal Council to the Senior Consul, March 23rd, 1909. Captain-Super- 
intendent C. D. Bruce’s Report to the Municipal Counoil, March, 1909, 
Municipal Council's Report for 1909. 
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The Magistrate, upon being approached on the subject, express- 
ed his sympathy with the idea and suggested that, as these convicts 
were sentenced by the Chinese Magistrate and foreign Assessor, 
the Municipal Council should, after each prisoner had been released 
on a reduced term, report to the Mixed Court the name of the con- 
vict so released, with a statement of the reasons for his release, in 
order that a record of the same might be made at the Mixed Court. 

The Consular Body approved the said suggestion and the 
Municipal Council gave directions accordingly.* 

The proposed rules with respect to the release of convicts 
then put into force consisted of six clauses, as follows : 

**(1) The term of imprisonment to which each convict is sentenced 
will be represented by a certain number of marks, calculated at the 
rate of six marks for each day of his sentence. 

“*(2) His industry will be recorded by marks, and when, by industry 
and good conduct, he has gained tho number which representa his sen- 
tence, he may be discharged. 

‘“* (3) Marks may be assigned to him at the rate of 8 marks per day 
for steady hard labour and the full performance of his allotted task ; 
7 marks per day for s less degree of industry ; 6 marks per day for a 
fair but moderate day’s work. 

‘*(4) A convict whose conduct is either indifferent or bad may be 
fined a certain number of marks, according to the nature and degree of 
the offence, and will thus forfeit by misconduct some of the remission 
he might have earned by industry. 

“*(5) A convict who, by his industry, earns 8 marks every day and 
forfeits none for misconduct, obtains, therofore, in every three days as 
many marks as represent four days of his sentence, and has gained the 
maximum remission of one-fourth thereof. 

‘* (6) On Sunday a convict will be awarded marks according to the 
degree of his industry during the previous week.” t 
The question as to whom belonged the authority to transfer 

& prisoner sentenced by the Court to long-term imprisonment in 
the Police Station to the Municipal Gaol had arisen in connection 
with the case of Chen Ping-ku, almost immediately after the intro- 
duction of the system of remission of sentences in 1909. 

The Mixed Court Magistrate, acting under the instructions of 
the Taotai, disputed the right of the Police to direct the location 
of the prisoners, and protested against the prisoner, Cheng Ping-ku, 
charged with forgery and sentenced to 3 years’ imprisonment having 
been incarcerated in the Municipal Gaol. 

It should be explained that incarceration in the Police Station 
cells was regarded as a milder form of imprisonment, owing to 
the more liberal discipline maintained at the Stations. 

The Municipal Council, however, maintained the view that 
the disposal of sentenced prisoners was entirely at the discretion 
of the Captain-Superintendent of Police, the officer responsible for 
their safe custody. He, in turn, was actuated solely by considera- 
tion of the good health of prisoners in his charge and the economic 
utilization of their services in detention. The cells of the various 


*Municipal Council to the Consular Body, April 5th, June 5th, 1909. Consular 
Body to the Municipal Council, April 17th, May Zlst, 1909. Mixed Court Magistrate 
to the American Assessor, May 10th, 1909. 

¢These rules are still in force —AUTHOR, 1925. 

The system of granting remixsion of sentence for good conduct was in 1918 
extended to prisoners serving life sentences and to femule prisoners. Municipal 
Council to the Senior Consul, February 13th, April 20th, 1917. Senior Consul to the 
Municipal Council, March 25th, 1913. 
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Police Stations were limited in extent and were used only for short- 
sentence prisoners or persons arrested and about to be charged 
before the Court. In no case was a prisoner held in the station 
cells whose sentence was so long as that in the case in point. After 
some lengthy correspondence, the Municipal Council succeeded in 
insisting upon its point of view and the Chinese authorities consented 
that the location of the prisoners was entirely at the discretion of 
the Captain-Superintendent of the Municipal Police, who was 
responsible for their safe custody.* 
a ide al Not only from official sources, but generally in the press and 
Organization. elsewhere, in writings and speeches, the Municipal custody of pri- 
- goners was subjected after 1906 to a volley of mis-statements and 
misrepresentation of facts. The aim of the Council in combating 
this tendency, based on the knowledge that every possible endeavour 
had been made to render the Gaol a model of what a native prison 
should be, had been consistently to subject the Municipal Gaol 
to inspection on the part of officials or responsible Chinese, and 
categorically to refute and deny the more direct and damaging 
assertions as to the conditions of life in the buildings which did 
not exist. 

The credibility of the mass of the native population, and their 
readiness to retain and repeat an idle statement without examina- 
tion of its authority or verification, rendered this course advisable 
and called for the utmost vigilance. 

A leading article in the “ Shen Pao,” of May 18th, 1906, may 
serve as & fair example of the type of criticism to which the Muni- 
cipal Gaol was subjected and, as a result of the Council’s protest, 
a further article was published on June 18th, containing a complete 
and satisfactory withdrawal, together with a full account of the 
existing procedure written as a result of a visit of inspection by the 
Manager and Chinese editors of the paper. 

The Watch Committee of the Municipal Council, acting as a 
Visiting Committee for the Gaol, also made every effort to invite 
leading members of the Chinese community to accompany the 
Committee on their visits to the Gaol and in such a way to disperse 
the native prejudices against this institution. 

The efforts of the Municipal Council did not remain without 
results upon the general state of the native prisons. 

In September, 1909, the Minister of Justice at Peking presented 
a memorial to the Throne, which pointed out that foreign prisons 
aimed at the correction of evil by encouraging the reformation of 
the prisoners, while in China prisons primarily were intended for 
the punishment of crime ; and the former produced more beneficial 
results. The Minister suggested, therefore, that the Chinese prison 
system should be improved and brought more into line with foreign 
systems by introducing industry and work among the prisoners. f 

eet Ot Almost simultaneously with the above-stated memorial, the 
Chinese Courts. Minister of Justice at Peking addressed despatches to the provincial 
authorities, stating that the kneeling of litigants during the hearing 
of lawsuits had arisen from long practice rather than from any 


*Mixed Court Magistrate Pao Yi to the Captain-Superintendent of Police, July 
20th, 1909, Municipal Council to Pao Yi, Mixed Court Magistrate, July 22nd, 1909. 

Municipal Council’s Report for 1909, 

tN.C.H., October 2nd, 1909, p. 22. 
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established rule, and this practice should be abolished in such 


" progressive times, when the people were preparing for constitutional 
government. 


The authorities were ordered to exempt the parties in a civil 
suit from kneeling during the hearing, and only the accused in a 
criminal case had to knee]. The Minister of Justice hoped that by 


this the people’s dignity would be elevated and their self-esteem 
preserved.* 

The said reforms, or it would be better to say, the ideas were 
absolutely new and unusual amid the Chinese mandarindom and 
the foreign community at Shanghai had every right to claim its 
share in prompting their appearance, particularly as they were 
soon followed by a complete recognition of the principles which 
os fought for by the Municipal Council in respect to the Mixed 

urt. 

This document appeared on December 8th, 1910, in the “‘ Shen- 
Pao,” and we give it in extracts relating to the Mixed Court in order 
to show the gradual progress of Chinese thought concerning the 
native jurisdiction in the Settlement, which, according to the ideas 
of the Governor, Cheng Te-chuan, should be given absolute inde- 
pendence from the City Magistracy and the control of the Taotai. 
An Imperial perusal of this document was respectfully besought. 


“Shanghai is the greatest open port of commerce in the entire 
country,” writes Cheng Te-chuan in his Memorial to the Throne, ‘and 
is quite beyond com n with any other. Its importance in the 

ientlon of jurisdiction is accordingly very great. Hence the promoted 
Govemor Yui-cheng, after joint deliberation with the Viceroy, having 
formed a conviction of the exceptional nature of the local conditions, 
addressed despatches to the Board of Law and the Waiwupu, which 
are baa record, in discussion of the subject. On arrival at my post in 
May, I accordingly took the circumstances into general consideration, 
and received the local notables and merchants at an interview and in- 
quired and conferred with them on the point. The view generally 
expressed was in the following vein :— 


“* As Shanghai is a place where foreignors and Chinese dwell together, 

tion is very frequent. If merely a Court of Summary Jurisdiction 

a Local Assizes is established there, then, when some decision is of 

to avail and an appeal follows, it will be necessary that the concerned go 

all the way to the Provincial Capital to appeal to the Supreme Court 

established there. This will be very inconvenient for commercial 
people.” 

Further, the Governor stated that, after careful consideration 
he had arrived at the conclusion that a Branch of the Supreme 
Court should be established at Shanghai, and that an independent 
Magistrate in charge of it should have the rank of the Fourth Grade. 


“In the Rules for the Mixed Court in the Settlement established 
North of the Yang-King-Pang the first article reads as follows: 

.... (Articles Ist and 2nd cited) The remaining Articles all lay down 
the limits of the Court's jurisdiction, and show that, as they origi- 
nally stood, the powers of the Court were clearly defined. It is further 
to be observed that the position of the Shanghai Taotai is in reality that 
of an executive official, who should not be called upon to decide legal 
matters. But because in times past legal and executive matters have 
never been distinct, the result has been that, when cases have proved to 
be beyond decision by the Mixed Court inside the Settlement and the 
City Magistrate outside, the parties have proceeded to the Taotai on 


nes 


°N.C.H., January 9th, 1909, p. 82. 
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appeal, looking upon the Shanghai Taotai as the official of High Appeal. 

So that, if the Magistrate officiating in the Assizes is only of the Fifth 

Grade, and merely on the same footing as the Mixed Court Magistrate, 

he will likewise be far below the rank of the Taotai. Thus, if no result 

is reached before the local Assizes, those concerned will certainly appeal 
to the Taotai, and the latter, under the new conditions, will not accept 
the case. Appeal would then follow before the Provincial Court. 

‘* But in Shanghai the major part of the litigation which arises 
involves commercial matters, or affects diplomatic relations ; while the 
two parties and the witnesses are for the most part dependent on the 
trade carried on by the foreign hongs. If these are summoned to the 
Provincial Capital for appeals, inconvenience and hardship will be 
occasioned, while also Consular signature of the documents will be 
requisite, and there will be the recurrent trouble of Municipal summonses. 
But if a branch of the Supreme Court is established, not only will all 
the necessary investigations be easier, but also the merchants will 
avoid journeys to and fro, etc. etc. 

‘* My object in presenting this memorial is that the Judicial Authority 
may be genuinely established, and I respectfully await the Imperial 
perusal and decision. If it receives an Edict in assent, it will then be 
necessary to select two officials and one fully conversant with law and 
familiar with foreign relations, and to memorialize, naming them for 
record. 

‘“This memorial, containing proposals for the establishment of 
a branch of the Provincial Supreme Court at Shanghai, and the appoint- 
ment of a Sub-Prefect and an independent Magistrate therefor, is now 
respectfully submitted, jointly with the Liangkiang Viceroy, Chan, 
Yen-chun, and the sacred Imperial perusal is reverently besought.” 

On November 24th, 1910, the Imperial Rescript was issued, 
as follows :— 

‘* Let the Yamén concerned discuss and memorialize.” 

Indeed, the public announcement by the Chinese mandarins 
of such an important principle as the separation of judicial power 
from the executive authority was already a great achievement, 
but it still stood far from the actual state of affairs and the foreign 
community at Shanghai still had before it an immense task to guide 
official thought towards safeguarding the most primitive judicial 
principles. 

The Municipal Council after 1906 vigorously protested against 
every irregularity, irrespective of its origin. For some time it had 
been the custom of the Court to issue orders for the sealing up of 
premises in connection with both civil and criminal suits, without 
the necessary preliminary hearing of the case before the Assessor, 
and without his concurrence, which formed the subject of the 
Municipa! Council’s frequent and successful protests. 

(1) CASE OF THE ZEE FUNG RESTAURANT: This action 


arose out of a business dispute between the original and new owners of 
the concern. The case was referred to the Chinese Chamber of Commerce 
for arbitration and upon its report the Magistrate directed the Court 
runners to seal up the premises, but the Municipal Council refused to 
allow the Police to execute the orders until proper legal proceedings 
had been taken and sentence given in open Court, as the decision of the 
Chinese Chamber of Commerce pressing for the closing of the firm could 
not have any judicial power whatsoever. The Magistrate, in his turn, 
protested to the Consular Body, as his order was duly counter-signed by 
the Senior Consul, but the Council remained firm and the Magistrate 
was compelled to withdraw his order, pending the hearing of the case.* 


*Municipal Council to the Mixed Court Magistrate, July 19th, August 28th, 
1906; to the Consular Body, September 17th, 1906. Mixed Court Magistrate to the 
senior Consul, August 24th, 1906. 

Municipal Council's Report for 1906. 
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On the other hand, the foreign authorities, during the time of 
uncertainty which characterized the period between 1906 and 1909, 
were also not blameless in respect to the infringement of legal prin- 
ciples, and the Municipal Council had to protest against such actions 
in a most peremptory manner : 

(2) YANGTSZEPOO PAPER MILL CASE: In this case the 
Magistrate again issued a sealing order before the case had come 
officially within the cognizance of the Court. The Senior Consul endorsed 
the order, but the Police, acting under the Council’s instructions, de- 
ferred any action and the matter was duly and properly presented. 
Meanwhile, several days later, the Spanish Assessor of the Mixed 
Court, who had previously withdrawn from the case as there were no 
Spanish interests involved went himself to the spot and personally re- 
moved the papers of closure and re-opened the mill. In reply to the 
Council’s inquiry, the Spanish Consul informed the Council that the 
Assessor acted upon his personal instructions, as consent to stop the 
work of the mill was given by the Spanish Consulate only for one 
month, which term had expired, the mill being in possession of a Spanish 
subject. The Council protested against this unwarranted and unpre- 
cedented action of the Spanish Assessor and informed the Consul 
that similar action in future would involve the summary arrest by the 
Police of his representative. 

Subsequent to this incident, the Senior Consul, upon the request 
of the Spanish Consul, withdrew his signature from the sealing order in 
question, but the mill was formally reopened only after the Court had 
issued a formal order to that effect. The Council insisted upon this 
formality being complied with as a guarantee of the proper procedure of 
the Court.* 

The undue interference of the foreign Consular authorities 
with the work of the Mixed Court attracted also the attention of 
the local foreign press, which, in the event of the Municipal Council 
being unable to take action, strongly protested against irregularities 
detrimental to the dignity of the Court. : 

(3) CASE OF THE “‘MIN HSU-PAO”: In this case, the de- 

- fendant newspaper was charged with publishing certain articles tending 
to arouse hatred and boycott of Japanese subjects residing in Shanghai. 

It appeared that the prosecuting party, upon whose complaint the pro- 

ceedings were instituted, was the Imperial Japanese Government, 

represented by the local Consul-General. The case came up before a 

Court constituted of the Magistrate, the Japanese Assessor and the 

Japanese Vice-Consul. The counsel representing the defence protested 

against such a constitution of the Bench, and claimed the right of appeal- 

ing to the Consular Body. The Magistrate accordingly adjourn the 
trial, but on December 30th, 1909, he forwarded to the defendant’s 
counsel a written judgment on the case. This judgment was delivered 
without any semblance of a trial, for no prosecutor had appeared in 

Court, and the defendant had not had the opportunity of making any 

statement on his own behalf. 

“To force a judgment at this juncture argues, unless the Japanese 
Consul-General can give some satisfactory explanation, overwhelming 
contempt for all principles of justice. No one would be surprised to 
find a purely Chinese Court acting in this matter, but this community is 
entitled to look for a different line of action from the accredited represen- 
tatives of modern Japan,” wrote the ‘‘ North-China Herald” on this 
occasion.f 
Further inquiry into the judgment disclosed the origin of a 

departure from the legal course on the part of a foreign power 
so dangerous to the cause of justice. The Chinese authorities had 
~~ eMunicipal Council to the Consular Body, April 7th, July 2nd, 1906 3; to the 
Consul-General for Spain, May 31st, June 7th, 1906 ; Senior Consul to the Municipal 
Council, June 29th, 1906. 


Municipal Council’s Report June 29th, 1906. 
tDecember 31st, 1909, p. 803. 
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readily responded to the illegal action of the foreign Consul, and 
it appeared that the Taotai simply dictated the judgment, which 
ran as follows : 


“*It is on official record that instructions were received from H. E. 
the Taotai, saying that, as many articles published by the ‘ Min Hsu- 
Pao’ were surmises and rumours disturbing international relations, he 
received a letter from the Japanese Consul-General asking that the 
paper and the parties concerned be severely punished and the Taotai 
directed that they should be arrested for trial.” 


And further : 
“The Taotai ordered the paper to be closed and sealed. This 
order was accordingly complied with. .... After the Editor had been 


summoned, instead of making amends and receding in silence, the paper 
dared internationally to provoke hostility, which action is highly im- 
proper. 

“When the case was jointly heard to-day, counsel for the paper, 
Messrs. Drummond, White-Cooper and Phillips, stated that they would 
await the consideration of the Consular Body and could not then go to 
the defence. It appears to the Court (sic!) that the case involves the 
friendly relations between China and Japan. The paper has been 
sealed up for many days, and the Japanese Consulate has selected and 
pointed out over sixty articles as objectionable. As counsel could not 
conduct the defence, the case could not be left pending so long, etc.. ete. 
It is ordered that publication of the paper be permanently suspended,” 


It was not surprising at all that such a course of “ judicial 
argument coupled with the Taotai’s instructions and diplomatic 
pressure” had a demoralizing effect upon the psychology of the 
Chinese authorities and induced them to take up everything tending 
to lessen the authority of the Mixed Court. 

Ren Ateraptot We do not suggest that the instance of the revival of old customs 

Authorities to given below, which the Municipal Council seemed once to have 

evade the formal: suppressed, can be attributed to the aforesaid facts, as the methods 

cedure of arrest. of the Mandarins are too well known, but still the practice of using 
diplomatic pressure in purely judicial matters could not, in the 
eyes of the Chinese public, contribute much to the respect of 
Western judicial principles. 


(1) Case of Chin Chen-cho: Towards the end of 1908, Chin Chen- 
cho, the proprietor of a flour hong in Canton Road, was decoyed beyond 
the Settlement limits and imprisoned by the City authorities. Without 
the appearance of the concerned or a hearing of the case against him in 
Court, an arbitrary native order was issued by the Mixed Court Magistrate 
for the seizure of his books. To avoid the possibility of further irregular 
or unauthorized action, the safe containing this indispensable evidence 
was held in the Central Police Station. Had this not been done, the 
repeated representations of the Council and of the Consular Body per- 
haps would not have availed to put an end to the prisoner’s long con- 
finement, and to obtain his return to the Settlement for the necessary 
prima facie hearing in this case in the Mixed Court. 

The man was surrendered in response to the repeated demands of 
the Consular Body, after 13 months’ imprisonment. Of course, the 
Taotai denied any participation of the native authorities in the illegal 
arrest, and said that ‘‘there were certainly no runners on the spot, 
Chin Chen-cho has himself, with his own hand, declared in writing that 
he was not brought up by runners belonging to the Magistrate’s Yamén. 
There was, therefore, assuredly no breach of rule on this occasion.” 


Hasty proceedings were instituted against the prisoner in the City 
Yamén on August 14th, 1909—+.e., after 10 months of illegal detention— 
he received 200 blows, and then was only sent on December 18th, 1909, 
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to the Mixed Court for his prima facie hearing, which resulted that the 
ima facie case was not established. * 

(2) Case of Chang-king: An emissary of the Viceroy of Nanking, 
named Mi Chan-yuan, describing himself as a Major-General, had been 
conducting detective investigations in the Settlement, both personally 
and through the assistance of the City Magistrate’s runners, indepen- 
dently of the Police, in order to discover and apprehend an alleged 
revolutionary named Chang-king, alias Wang-ping, who was arrested 
and brought before the Mixed Court. 

The Council protested against such unwarranted action by the 
Chinese authorities and in this were fully upheld by the American 
Consul-General and the American Mixed Court Assessor, Mr. C. H. 
Butler, at whose instance the irregularities had been placed on record in 
the judgment before the accused was handed over to the Chinese authori- 
ties for trial, which in its conclusive part runs as follows: 

“‘ The Magistrate and the Assessor are of one mind in the matter of 
the identity of the accused in this case, of the soundness of the charges 
laid against him, and of the propriety of surrendering him to the extra- 
Settlement authorities to be dealt with as may by them be deemed just 
and fitting ; but in view of the conduct of the Viceregal authorities in 
sending into the Settlement emissaries to function therein as detectives, 
independently of and unknown to the Municipal authorities, constituting 
as it did a departure from the principle whereby all police and detective 
duties are performed by the Municipal Police and no other, the Assessor 
felt constrained to delay the surrender of the prisoner to the Chinese 
authorities until an admission had been secured from those authorities 
that their conduct on this occasion was irregular and in violation of 
the principle above enunciated, and an assurance that a repetition of 
this conduct would not occur in the future. Such admission and assur- 
ance having now been received, the prisoner will be surrendered to 
the Chinese authorities.” t 

(3) Case of Ng Ah-dau: In this case, one of deliberate arrest and 
capture within the Settlement, after detention in the City for five months, 
during which the victim was subjected to very severe treatment, it 
became necessary for the three Assessors, with the authority of the Con- 
sular Body, to proceed to the City Magistrate’s Yamén for its discussion. 
As a result of this unprecedented step, the man was transferred on the 
night of January 12th, 1910, to the Taotai’s Yamén, and by the latter 
official was tried and released on security. 

The facts in this case were briefly as follows: ‘‘On August 22nd, 
1909, the runners of the City Magistrate entered the Settlement, and 
arrested a rice-dealer, Ng Ah-dau, who was also a tipao, and took him 
to the City Yamén. The Police were unaware of the incident in time 
to prevent the man’s removal. The Council, upon being informed, took 
immediate steps to secure his release and lodged strong protests with 
the Consular Body, forwarding at the same time three judgments of the 
City Magistrate, which illustrated the whole matter. 

“* First judgment, October 29th, 1909: From examination in Court 
it is found that the tipao, Ng Ah-dau, has actually ventured to cause his 
brother by stealth to conspire with foreigners in making the false state- 
ment that the Magistrate's runners made an arrest inside the Settlement. 
After repeated hearings, he finally acknowledged that he was arrested 
in the Chinese Settlement by the Magistrate’s runners passing on the 
road. This tipao, having been daring and false in his conduct, should 
properly be punished severely. Since he is willing to hand his brother 
over for investigation, he is leniently allowed the limit of three days 


*Municipal Council to the Consular Body, November 16th, December 9th, 
1908; order of the Mixed Curt rt Magistrate, December Ist, 1908 ; Mixed Court Magis- 
trate to the Captain-Superintendent of "Police, iibcomiioe 25th, 1908; Munict 
Chanel! to the Mixed Court Magistrate, January 19th, 1909; Senfor Consul to 

Holpal Council, January 19th, 1909 ; Taotai to the Senior Consul, December 2och, 
1508 ‘unicipal Council to the Senior Consul, March 23rd, Auguat 4th, Augu 

i Senior Consul to the Municipal Council, December 16th, 1909; tunioipal 
Cousin Report for to03" 

tMunicipal Council to the Senior Consul pecemnber 3) 29th, 1908, January 25th, 
1909; statement of the Wicerey | 's emissary, Mi Chan. lecember 16th, 1908; 
Mr. CG. Denby, American Consul-General, to the Municipal Council, Jenuary 27th, 
1909; Municipal Council’s Report for 1909. 
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within which to do so. If he disobeys he will be awarded the penalty of 
standing in a cage in punishment. 

‘** Second judgment, December 18th, 1909: The wife of this dis- 
reputable tipao has raised an agitation through the Municipal Police 
and made a false accusation against the City Magistrate’s runners, and 
thereby obtained the arrest of certain persons, thus placing the City 
Magistrate in difficulties. To-day in the newspaper further evidence as 
to this improper arrest is inserted in the hope of resisting local authority. 
The influence of this disreputable tipao is considerable. But hereafter, 
and whensoever there is conduct of this kind, he will be brought up 
and receive two thousand blows till the blood flows, with no leniency. 

“Third judgment, December 26th, 1909: I have this day had a 
personal interview at the Taotai’s Yamén with the interpreter, Chen, 
and it appears that representations have been made by foreigners in 
favour of the disreputable tipao in question. It is further stated that 
the last letter addressed to his Honour the Taotai was to the effect that 
2,000 blows were dealt by the City Magistrate to the tipao in question, 
and it was added that, should further letters be written, there was 
fear that the concerned would be further punished. 

“*There has been no punishment and beating such as this inflicted. 
The influence of this tipao is so extensive that he is able to cause foreigners 
to protect him, but in further venturing to fabricate false statements, 
he certainly shows audacity of an immeasurable degree, such that it 
is not possible to do otherwise than inflict 2,000 blows upon him, and if 
hereafter he again fabricates idle statements and false letters, and 
recklessly inserts announcements in the newspapers in order to induce 
sympathy and so forth, he shall every time be punished with 2,000 blows. 
Records of the cases of former defendants shall be sought out and pre- 
sented to me as a basis for investigation and action in this case.’’* 


In the winter of 1909, the problem of defining the jurisdiction 
of the two Mixed Courts came up again. On December 13th, 
1909, Mr. D. Siffert, Consul-General for Belgium and Senior Consul, 
forwarded to the Municipal Council a copy of a letter of Mr. L. 
Ratard, then Consul-General for France, dated November 15th, in 
which the latter suggested the following additions to the ‘ Pro- 
visional Rules ” defining the jurisdiction of the Mixed Courts of 
the French and the International Settlements, which the Consular 
Body intended to refer to the Chinese authorities and to the Minis- 
ters at Peking :— 


“*(1) In any criminal case and when the person charged is Chinese, 
the Police within the sphere of supervision wherein the crime has been 
committed, shall conduct the prosecution before the competent Court, 
and remain charged with the execution of the sentence provided the 
Court does not decide otherwise. (Addition to Article IV of the Rules.) 

“*(2) If two or more claims are made against the same Chinese 
defendant under auch circumstances that, in accordance with the pre- 
ceding paragraphs (a, b, c, d), each of the two Courts would be competent 
for one of these requests, priority shall be given, both in respect to the 
judgment and in respect to the eventual execution of the penalty, to 
the Court which shall first issue a summons or a warrant against the 
Chinese aforesaid and obtain the counter-signature of the Senior Consul 
thereto. The Chinese defendant, immediately after having been judged 
by the Court having priority, shall be sent before the other Court to be 
judged there. The penalties, if there be any, shall be undergone following 
the same order of priority. But in case of bankruptcy, the Court com- 
petent to decide as to the debt or debts forming the higher total shall 
remain likewise charged with all questions with respect to the bank- 
ruptcy in so far as concerns the other creditors. (Addition to Article 
IIL of the Rules.)” 


*Municipal Council to the Consular Body, August 28th, November (th, 1909, 
January 4th, 1910; Senior Consul to the Municipal Council, November 22nd, 1909 3 
order to the Shanghai Taotal, Tsai Nai-huang, “ Sinwanpao,” Junuary 15th, 1910. 
Municipal Council's Report. for 1910. 

N.C.HL, January 7th, 1910, p. 39. 
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In commenting upon this suggestion, the Council stated 
that it would deprecate so doing for two reasons : 

**(1) From the letter of the Chairman of the Municipal Council, 
dated July 3rd, 1902, the Consular Body might recall that the Council 
did not concur with the provisions of Articles 3 and 4 of the Code, and 
accepted them only upon the understanding that measures were being 
taken to make radical alterations in the existing Mixed Court Regulations. 
Since 1902, the Council had continuously done what was possible in 
furtherance of the scheme for the new code then under discussion. To 
add further elaboration to the existing complicated and inadequate 
rules and regulations, when no practical object was to be attained, 
appeared to the Council wholly undesirable. 


««(2) The Consular Body would realize that a definition as to which 
of the two foreign Police forces should conduct any prosecution was a 
matter with which the native authorities could not be held to have any 
concer, and that a minor point, already satisfactorily arranged between 
the heads of the Police forces, should have been submitted to the native 
authorities appeared to be at least injudicious.” 

The Consular Body agreed with the contention of the Council, 
leaving the ultimate decision of the problem at the discretion of 
the two Courts and the Chiefs of the Police forces.* 

Before concluding this chapter we have to cast a retrospective 
glance over the relations between the Assessors and the Magistrates 
during the period which forms the topic of the present section. 

From the preceding chapters we know that the relations between 
them left much to be desired, owing to many reasons which already 
have been fully explained, and which frequently were the outcome 
of the imperfection of the Court statutes and the influence of the 
City authorities. Of course, the incident between Mr. Twyman 
and the Magistrate in the case of Mrs. Li Wang-chih, on December 
8th, 1905, could not add much to the improvement of the situation, 
particularly as the Assessors were compelled to renew the fight 
which once seemed almost to be won by them. 

On the other hand, the local native authorities, in their selection 
of an aspirant for the post of Mixed Court Magistrate, very seldom 
followed the principle which was laid down in the Memorial of June 
3rd, 1905, and frequently appointed to the post of Magistrate an 
official not ‘“‘of weight and experience in Chinese and foreign law, 
who can perform his duties with ease, and without the negligence 
which is protective of abuses,” but men of such a type as Mr. Tu 
Tso-lin or Mr. Pao Yih. 

It was not an easy matter to work with such men, and fre- 
quently the Assessors had to resort to such methods as to refuse to 
sit in cases unless the Magistrates complied with the just claim of 
the Assessors. 

“A contretemps occurred at the Mixed Court yesterday morning,” 
the ‘North-China Herald,” February 4th, 1910, tells us, ‘‘ and, asa 
result, the ordinary business of the day was not proceeded with and the 
Police who had charge of cases down for hearing had to return with the 
prisoners to their respective stations. 

“The immediate cause of the difficulty was that the American 
Assessor, Mr. F. W. Hadley, refused to sit in the Mixed Court yesterday 
morning as he felt that a Chinese named Shi Kuo-yung, a compradore 


*Sentor Consul to the Municipal Council, December 13th, 1909, Feb 5th, 
1910 ; Coneul-General for France to the Senior Consul, September 15th, 1909 ; Munici- 
pal Council to the Senior Consul, January 4th, 1910. 

Municipal Council’s Report for 1909. 
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to Mr. F. J. Raven, an American citizen, was being detained unjustly 
in the Mixed Court cells. It appears that this compradore is prepared 
to pay two judgments in full, 8 matter of some Tis. 2,300, and that he 
is prepared to file security in a third case brought against him. But, 
for some reason or other best known to the Chinese authorities, the 
man's detention was desired. 

“*When the Assessor made known to Magistrate Pao Yih his deter. 
mination not to sit unless this man was either brought before the Court 
or released from the cells, the Magistrate left the Court, and is stated 
to have communicated with the Shanghai Taotai on the matter, but no 
answer satisfactory to the foreign authorities was obtained. When 
the American Assessor found the Magistrate would not release the man 
from the cells, he declined to proceed with the business of the day and 
Mr. Hadley left the building, the Assistant Assessor, Mr. Viney, having 
left. previously.” 

Of course, the Magistrate had to give in, but further misunder- 
standings soon followed. 

In October, 1910, the American Assessor was again compelled 
to suspend his sittings until the Magistrate had settled the matter. 

This time, the reason of the American Assessor’s absence 
from the Bench was his objection to the communication to the 
native press by the Magistrate of an erroneous version of a con- 
versation that had taken place between himself and Mr. Pao Yih 
in chambers regarding the Li Chun-lai case. Such an indiscretion 
on the part of the Magistrate aroused the indignation of the 
Assessor, the more so because the native press readily took up the 
matter and tried to cast a shadow upon his action. 


“The ‘Kwan Chi Pao’ on October 27th, 1910, in an article headed 
‘The straightforwardness of Mr. Pao, the Mixed Court Magistrate,’ 
published the following article :— 

‘*Now the Mixed Court has received a despatch from the American 
Consul stating that the report published in the Chinese papers is in- 
correct, and requesting that it should be contradicted in the Press. In 
a reply to the American Consul, Mr. Pao Yi rejected the request. The 
day before yesterday, Mr. Pao received a despatch from Mr. Hadley, 
the American Vice-Consul, stating that, pending a satisfactory recti- 
fication of this indiscretion, operation of the Mixed Court will be suspend- 
ed on American days, Tuesdays and Thursdays. After receiving this 
despatch, Mr. Pao begin to understand that the non-attendance of the 
American Assessor at the Court was due to this matter, but Mr. Pao was 
very surprised and laughed at the contents of the despatch. He replied 
to the American Vice-Consul yesterday as follows : 

“*«Thave astraightforward disposition. Idonot like to flatter anyone. 
What I know is how to deal with every case in a just manner, I do not 
know what the word ‘satisfaction’ is. It is not worth while for you to 
suspend the operation of the Court on account of the case of a lewd 
actor like Li Chun-lai. Hoping that you will think over the matter, 
ete.’ Besides replying to the American Vice-Consul, Mr. Pao also 
reported the matter to the Shanghai Taotai for his Honour’s considera- 
tion. 

‘““Commenting upon this correspondence, the paper remarked that 
satisfaction would be very difficult, unless Li Chun-lai performed a 
certain play before Mr. Hadley. The name of the play was a gross 
insult, conveying the innuendo that the American Assessor was seeking 
bribes when he dealt with the matter of Li Chun-lai’s deportation. 
From the outset of the Li Chun-lai case Mr. Pao Yi’s conduct had been 
extraordinary. At the original trial he was evidently courting the 
acclamation of the Chinese in Court by his insulting remarks to the 
counsel who appeared for the actor, and it seemed that fecling against 
Li still was so strong in native circles that the Mixed Court Mayistrate 
could earn cheap popularity by entering into a public quarrel with the 
American Assessor. Mr. Hadley’s original protest was against the 
publication of what purported to have taken place between himself and the 
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Magistrate in chambers and the communication of this further corres- 
pondence to the Press was unlikely to lead to a satisfactory conclusion 
of the incident. We understand that the Assistant Mixed Court Magis- 
trate called upon and had a long interview with Mr. Hadley yesterday 
afternoon, but that it is still extremely unlikely that the American 
Assessor will take his seit at the Mixed Court this moming. 

“On Sunday the ‘ Kwan Chi Pao’ published a grossly insulting 
cartoon of the American Assessor.” (The ‘‘ North-China Herald,” 
November 4th, 1910, page 307). 


The incident was finally closed at an extended interview between 
the American Consul-General and the Taotai, at which Mr. Pao 
Yih and Mr. Hadley were present. Proper amends by Mr. Pao 
Yih, to be issued through the Taotai, were pledged and subsequently 
fulfilled. 

On the other hand, the Municipal Council had to fight against 


the stubborn effort of the Mixed Court Magistrates at any cost to gam 


establish their administrative power in the Settlement. The pro- 
clamations issued by them in the period of 1905-1910 did not tend 
to assist the self-government of the foreign community, as had 
been the case during the incumbency of Magistrate Tsai, but tended 
solely to underline their priority in all administrative matters. The 
Mixed Court Magistrates tried to put their fingers even into such 
matters as sanitation of the Settlement but were peremptorily set 
back by the Municipal Council.* 

In addition to the ordinary type of proclamations, which we 
know of from the preceding chapters, the Magistrates tried to intro- 
duce a new procedure in the native Court of the Mixed Court. Various 
small trading associations obtained the approval of the Mixed 
Court of their regulations, which gave them an aspect of official 
authority, and then the Magistrates endeavoured to enforce them 
upon people carrying on the same trade and who were non-members 
of the associations in question. 

The Council’s attention was specially drawn to the proclama- 
tions of the Mixed Court Magistrate of August 17th, 1906, April 
26th, and May 15th, 1907, giving official authority to the rules 
of an association of furniture shops and so-called ‘ Hot Water 
Guilds,” which received the approval of the Consular Body. The 
Council, notwithstanding the said approval, refused to post them 
and informed the Consular Body that “a succession of proclama- 
tions on trivial points is calculated to create an effect that the native 
- officials have the same authority within the Settlement as in the 
Native City or elsewhere, which forms a part of the native tactics 
in reference to the foreigners after recent measures of Police supervi- 
sion over the Mixed Court.” + 

The Consular Body maintained, however, a different point of 
view and insisted upon the proclamations in question being posted 
in the Settlement. A lengthy correspondence ensued thereupon 
in which the Municipal Council successfully defended its position, 
consenting to post the proclamations only after elimination of all 


*Proclamation of the Mixed Court Magistrate regarding the slaughter of pigs 
for native consumption, Scptember 28th, 1906 ; Municipal Council to the Consular 
Body, November 15th, 1906. 

Municipal Council’s Report for 1906. 

tMunicipal Council to the Consular Body, May 24th, November 7th and Novem- 
ber 25th a ; Senior Consul to the Municipal Council, May 16th, 21st and November 


19th, 1967. 
Municipal Council’s Report for 1907. 
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paragraphs tending to infringe the liberties of native residents, 
and non-members of the associations, and to establish a monopoly 
of the trade. 

At last the Municipal Council and the Consular Body arrived 
at a compromise. The Council directed the Police to post the 
proclamations as bearing the seal and the signature of the Senior 
Consul, but the Consular Body informed the Taotai to the effect 
that ‘“ the powers held by the Mixed Court Magistrate in accordance 
with the rules of the Court confer upon him no duty to interfere in 
the government of the Settlement. When therefore the Magis- 
trates, or Chinese officials of other kinds, attempt hereafter to 
control native residents in the Settlement, the Consular Body will 
forthwith object and oppose them. With reference to the pro- 
clamation issued by the Shanghai Taotai, the Consular Body 
now observes that the posting of these in the Settlement has in 
the past been allowed. These proclamations, however, were only 
such as concerned national affairs, or matters of importance affecting 
the public generally, which have in the past been assented to with- 
out foreign officials’ objection or opposition. Other kinds of pro- 
clamations on minor matters, or which prejudice the public rights 
and powers of foreign countries, or which restrict the right of inde- 
pendence of Chinese residents in the Settlement, will in future 
invariably be objected to and opposed in accordance with the 
procedure observed on a recent occasion,’’* 

On account of the said despatch the Municipal Council refused 
to post a Taotai’s proclamation concerning a murder which occurred 
on July 9th, 1908, and containing an admonition against lawlessness 
in general.t The same fate awaited a summons issued by 
Magistrate Pao Yih on June 23rd, 1910, regarding the enforcement 
of certain rules of the so-called “‘ Barbers and Hairdressers Guild” 
upon a member of the said Guild. The Consular Body flatly 
informed him that on no account would they recognize such arbitrary 
rules or any others that might deprive a resident of the Settlement 
of his entire freedom of trade and that the summons in question 
could not be executed. 

In October, 1910, an agitation was begun by native tenants 
with a view to obtaining reduction of rent by foreign and Chinese 
landlords, and on October 30th, a public meeting of tenants for 
discussion of the subject was held. This was followed, on Novem- 
ber 5th, by an announcement in a Chinese newspaper, the “ Shih 
Pao,” which gave an early indication that disorder might eventually 
result. Thereafter, a second meeting was held and an organization 
was formed about this time, known as ‘The Rent Reduction 
Bureau.”” The third meeting was held outside the Settlement 
and this resulted in the first symptoms of combined disorder. On 
December 5th, five shopkeepers were brought before the Mixed 
Court for non-payment of rent. The decision of the Court ran 


*Senior Consul to the Municipal Council, January 18th, February 18th, March 
9th ; Municipal Council to the Consular Body, January 27th, February 8th, 1908, 
and to the Mixed Court Magistrate, April 17th, 1908 ; Senior Consul to the Taotal, 
December 12th, 1908; Taotai'’s reply, December 16th, 1908; Proclamation of the 
Mixed Court Magistrate, April 16th, 1908, Municipal Council’s Report for 1908. 

t¢Municipal Council’s Report for 1908 ; Municipal Council to the Consular Body, 
July 7th, 1910; Consular Body to the Municipal Council, July 13th, 1910. 

Municipal Council’s Report for 1910. 
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against the tenants, who, by order of the Court, had to pay arrears 
due within one week. 

This decision caused demonstrations by a crowd at the Mixed 
Court and the Chinese Chamber of Commerce, which were quickly 
checked by the Police. On December 7th, a notice was published 
by the Municipal Council, setting forth the position in clear terms 
and citing announcements by the Chinese Chamber of Commerce 
and by the Mixed Court Magistrate from the Bench, to the effect 
that in the Foreign Settlement of Shanghai, where trades are freely 
conducted without interference, arrangements between landlords 
and tenants, whether under written contract or by verbal arrange- 
ment, are unrestricted and no official rules or regulations apply. 
Thus, petitions to the Municipal Council, or to the Chinese Chamber 
of Commerce, or to the Mixed Court, are without avail, since these 
bodies are powerless to restrict landlords from charging such rents 
as they find tenants will pay. If tenants consider that renta are 
too high, it is open to them to vacate the houses in question, after 
paying all arrears of rent, and to take cheaper premises. The 
rumours which have recently been spread amongst the people that 
the Taotai has given permission for rents to be lowered are utterly 
untrue, and the Municipal Council informs the public that rent 
reduction is not a matter in which anybody can take any active 
part, but that it is one for settlement between landlords and 
tenants.* 

The Mixed Court Magistrate, in his turn, also issued a pro- 
clamation of an identical nature. The motive of his doing so 
was clear. From an official Chinese point of view, the Municipal 
Council usurped the rights of the Chinese Magistrates to issue 
proclamations to the native population, but the Municipal Council, 
upon being approached by the Consular Body upon the subject of 
posting the said proclamations, expressed the view that, as the 
maintenance of peace and good order in the Settlement was vested 
in the Municipal Council, there was absolutely no necessity of 
further steps on the part of the native authorities. This view 
was upheld by the Consular Body and no native proclamation was 
published within the Settlement. 


°Captain-' Superintendent ¢ of Police Report for 1910. Senior Consul to the Municl- 
pal Council, December 6th and 7th, 1910; naleipal ¢ rte ‘3 Report for 1910. 
{Municipal Notification No. 2073, December 7th, 1910. 
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CHAPTER IX.—1911-1918 


It will in some respects be surprising to learn that, during the 
period 1905-1910, the organic work of the Court went on almost 
uninterruptedly in spite of the friction and complications regarding 
the statutes of the Mixed Court, between the Chinese officials and 
the various foreign authorities. 

We have before us the competent testimony of Mr. J. T. Pratt, 
H.B.M.’s Vice-Consul and Mixed Court Assessor, and Mr. Frank 
W. Hadley, Vice-Consul for the United States and also Mixed Court 
Assessor, and the Minutes of the monthly meetings of the Mixed 
Court Assessors relating to 1910-1911, from which we learn with 
regard to the Mixed Court practice, as follows :* 


(a) The Court sat for the hearing of criminal cases every morning 
at 9.15 and was constituted of a Chinese Magistrate sitting with 
an Assessor of either British, American or German nationality. 
The Assessors of nationalities other than these had no locus stands 
in the Court, so far as criminal work was concerned, unless a 
national of the Assessor in question was directly concerned as 
complainant. For example, if an Italian subject was assaulted 
by s Chinese, the Italian Assessor had the right to displace the 
Assessor of the day at the hearing of the case. Though in 
practice this right was rarely claimed, attempts were frequently 
made to obtain recognition of the principle that the fact of a 
Chinese defendant being in foreign employ constituted a suf- 
ficient foreign interest to enable the Assessor of the nationality 
concerned to displace the Assessor of the day.t 

These attempts were successfully resisted by thé Assessors 
of the above-mentioned nationalities upon the ground that the 
admission of such a principle would render almost impossible the 
administration of justice. ‘“ With 18 nationalities to choose 
from, a Chinese defendant would have little difficulty in finding 
one or other of the Consular authorities to stand sponsor for 
him, with the result that the work of the Court would be dis- 
organized.” However, as the admittance of the Assessors of 
minor Powers to sit in criminal casos was almost unavoidable, 
the Assessors resolved to draw up a memorandum for the guidance 
of all subsequent holders of the office of Assessor, for additions 
and emendations. When it was in a form approved by all, it 
was to be put on record in the archives of the different Consulates- 
General. This memorandum also was to be submitted to the 
approval of the Magistrate, in order that it might be applied in 
all cases.§ However, the subsequent events of the Chinese 
revolution of 1911 prevented the work of this interesting co- 
dification from being completed. 

It should be noted that, in the case of a Chinese in foreign 
employ, the Assessor of the nationality concerned could watch 
the case from the Bench, according to Rule II of the Rules of 
1869. 

Jn cases where it was considered essential, the City Magistrate 
was invited to come to the Mixed Court to try the case in question, 
and an Assessor shared the Bench with him. There was no 


*Memorandum by Pratt, forwarded by H.B.M.’s Consul-General, 
Mr. Warren, on July "sth Dio. ‘to H.B.M.’s Minister "at Peking. He port on the 
St Hi Mixed Court at Shanghui by Mr, Frank W. Hadley, Vice-Consul, 

tMr. J. T. Pratt’s Memorandum, Shanghaf, 1910. 

$Mr. J. T. Pratt’s Memorandum, Shanghai, 1910. 

{Minutes of monthly mectings of the Mixed Court Assessors, March 15th, 1911. 
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precedent in any rules as to the presence of an Assessor at & 
trial, but sometimes they used to sit in the City Magistrate's 
Yamén in criminal cases, on the same footing as they sat on the 
Bench in the Mixed Court.* 

(5) There existed quite a definite procedure regarding the issue of Issue of warrante 
warrants, summonses and orders, which were issued by the and summonses. 
Magistrate, counter-signed always by the Senior Consul or one 
of the Assessors representing him. Warrants, etc., were served 
by the Court runners accompanied by the Municipal Police.f 

(c) The trial of criminal cases, when the accused was not represented Trial. 
by foreign Counsel, was almost entirely left to the Chinese Magis- 
trates, who generally displayed considerable skill in elucidating 
the real facts out of a maze of perjuries.~ The duties of the 
Assessor were to assist the Magistrate when he was swayed by 
pressure from above, or without, or by racial prejudice. Then 
the Assessor had to exercise all the tact and determination within 
his power, in order to see that justice was done.§ 

(d) The decisions were given concurrently, for no sentence was valid Deoision. 
unless concurred in by both Magistrate and Assessor,{ but in 
practico the Assessor usurped the power and his decision was 
taken as authoritative by the Police who carried out the orders 
of the Court.§ 


Mr. F. W. Hadley goes further and gives some idea of the 
method of arriving at a sentence according to the peculiar psycho- 
logy of the Chinese Mandarins : 


“In general, the consultation is opened by the Assessor, 
who, say, proposes one year. The Magistrate suggests six 
months. Then both ‘faces’ are saved by a compromise of 
nine months.” 

(e) No appeal lay from the judgment of the Court in criminal cases. 

This rule was first stated in 1907 in a report made by the Magis: 
trate to the Taotaif, but though there was no appeal, there 
might be a rehearing, and this was always granted when fresh 
evidence could be produced, or if there was reasonable ground 
to suppose that injustice had been done.|| 

(f) The jurisdiction of the Mixed Court was somewhat extended to Extension of 
cover crimes committed against foreigners outside, but in the Jurisdiction 
neighbourhood of the Settlement. Such cases, for the sake of pevand the ie 
convenience, were tried at the Mixed Court. Just the same rule 7 
was adopted in the case of offences committed in the Shanghai 
harbour. The commonest cases of such a kind wero those of 
thefts from steamers. These prisoners were brought up by the 
River Police, a Chinese police force under the control of the 
Commissioner of Customs, and tried conjointly by the Magistrate 
and foreign Assessor, but after the pmsoner had been sentenced 
he had to serve his penalty in the City Magistrate’s Yamén.* * 

(g) Fines were imposed in cases or assault, touting for hire, reckless pyntshments. 
driving, ill-treatment of animals, contravention of Municipal 
Regulations, ote. Owing to the absence of any definite provision 
as to the penalties to be inflicted, except the provisions of the 
old Chinese Codo, which could scarcely be applied in the Settle- 
ment, the Assessors tried to get some uniformity in the applica- 
tion of punishments. 

There was a recognized principle that imprisonment in 
ordinary theft cases was gauyed according to the value of the 
stolen property. A sentence of about one-fifth more in days 


°Mr. J. T. Pratt's Memorandum, Shanghal, 1910. , 
re Such precedents were very frequent in theearlier days of the Mixed Court.— 
UTHOR. 
tMr. F. W. Hadley’s Report, 1910-1912. 
tMr. J. as Pratt’s Memorandum, Shanchal, 1910. 
Mr. F. Hadley’s Report, 1910-1912. 
A Case of Onis Tsuer school—see exception in case of Ju Chien Pao, page 133.— 
UTHO! 


Me, J.T. Pratt’s Memorandum, Shanghai, 1910. 


**The Taotal to the Senior Consul, September 3rd. and 5th, 1906. Municipal 
Council’s Report for 1906. 
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than the value in Mexican dollars of the goods stolen was imposed 
in ordinary cases. Snatching was punished by a much heavier 
sentence, it being an offence against the person. For instance, 
the snatching of Mex. $5 worth of property from the person of 
the complainant would merit a sentence of from one to three 
months; the snatching of ear-rings or gold hair-pins valued 
at Tis. 10 would entail a sentence of two to six months. Where 
one stole from his master or employer the crime was aggravated 
approximately 100%. Previous convictions aggravated crimes 
and the sentences in consequence thereof were doubled or trebled. 
After three convictions for theft the accused was expelled from 
the Settlement and, on return, was punishable by three months’ 
imprisonment for each return. This system was cumulative ; 
having returned three times the culprit got nine months. Sen- 
tences for theft, embezzlement and fraud wero often lightened 
by the return of all or a portion of the goods or money. 

Male prisoners under the age of eighteen were sent to the 
Reformatory and Chinese women and girls from brothels to the 
Door of Hope. Slave girls who were ill-treated by their masters 
or mistresses, upon proper proof in the Mixed Court, were sent 
to the Refuge for Chinese Slave Children or Sinza Refuge, 
institutions of a charitable character under foreign management.* 


A definite attempt was also made to aid in the standardization 
of sentences for common offences by the compilation of a code, 
which occupied the attention of the Assessors, but, as stated above, 
this was interrupted by the Revolution of 1911.f 

The question of corporal punishment as a deterrent occupied 
the attention of the foreign Assessors, who, by a majority{, approv- 
ed the application of cangue and bamboo, but before the re-introduc- 
tion of this measure in the Mixed Court, the Assessors tried to subject 
it to quite a definite system.§ The reason for raising this point 
was the fact that the City Magistrate, invited to try some of the 
most serious cases in the Mixed Court, frequently resorted to this 
kind of penalty, which still was in use in the City || 

It was decided that the cangue should only be inflicted in 
cases where the offence was easily committed and where adequate 
supervision of the community’s property was impossible, i.e., larceny 
from wharves, cotton mills and godowns, mafoos repeatedly touting 
for hire or breaking Municipal Regulations. The bamboo could 
be applied both for cases of hooliganism and for those who had 


punishment than yee the power of the latter to inflict the Municipal Council made 


restoring to the Mixed Court its former powers, curtailed in 1906, excepting the death 
a ee ee uncil to the Senior Consul, April 4th and 
y » : 

(Before Mr. Tien (City Magistrate), Mr. Pao Yih (Mixed Court Magistrate) 
and Mr. Schirmer (German Assessor}, December 21st, 1910. Five men, charged with 
having been concerned in the disturbances which took place in the Settlement on 
November 11th, were brought before the Court for sentence. Tseu Man-man was 
eentenced to 506 blows, four years’ imprisonment and expulsion on a charge of having 
been concerned with others in inciting to riot and behaving in a disorderly manner, an 
with having been concerned in assaulting, beating and wounding Mr. Steinbeck, with 
intent to murder him. Tsang ae ae charged with riotous behaviour and with 
having taken part in the assault on Mr. Steinbeck, waa sentenced to 500 blows, five 
years’ imprisonment and expulsion. Fong Ah-chue, charged with riotous bebaviour 
and with having been concerned with others in assaulting and wounding Mr. Terril 
with intent to murder him, was sentenced to 1000 blows, two years’ imprisonmen 
andexpuleion. Ling Ah-ken, who was brought up on a similar charge, was disch <i 
As it was not allowed to inflict corporal punishment Inside the Settlement, the four 
men we taken tO the City and booed.—-“‘ North-China Herald,” December 
. , P. . 
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been found guilty of repeated offences, and in cases of returning 
after expulsion. A provisional scale of blows was drawn up for 
that purpose which had to be tried as an experiment : Ist return, 
2 months’ imprisonment, or 10 days’ cangue, or 300 blows ; 2nd 
return, or Ist return and conviction of a new crime, 6 months’ 
imprisonment, or three weeks’ cangue, or 500 blows.* 


The compilation of the practice in civil matters followed more 
elaborate lines as we know that, in respect to civil procedure 
and the application of judicial principles, the Court was, from the 
very start, less restricted by the old Chinese legal routine than in 
criminal matters. 

The civil jurisdiction of the Court was two-fold. The Court 
had jurisdiction in all cases where a foreigner was plaintiff, whether 
the defendant resided within or outside the Settlement, and in all 
purely Chinese cases where the defendant resided within the 
Settlement.t When a foreigner had no nationality, or was not 
recognized by his Consul, or there was no Consul of his nationality 
at Shanghai, he also had to be sued in the Mixed Court. Civil 
actions against such foreigners were heard by the Magistrate and 
the Assessor of the Senior Consul.t 


The Court sat every afternoon, except Sundays and holidays, 
at 2.30, for the hearing of Mixed civil cases as one branch, and 
purely Chinese cases as another branch. The sitting of the Chinese 
branch of the Court started at 6 p.m. and sometimes lasted until 
2 a.m., relapsing entirely into a Chinese Court. 

Messrs. J. T. Pratt and F. W. Hadley give us the following 
particulars regarding the procedure adopted by the foreign civil 
branch of the Mixed Court : 


(a) The petitions were filed with the respective Consulates in Eng- 
lish and Chinese, in triplicate, which were transmitted to the 
Assessors, who in their turn kept one copy and transmitted the 
other two to the Mixed Court Magistrate. The British Consulate 
supplied their countrymen with a special form of petition drawn 
up very closely analogous to the forms in use in the British 
Consular Courts. 

After the petition was filed with the Magistrate, the latter 
caused one copy to be served upon the defendant, together 
with a‘summons ordering him to appear in the morning (criminal) 
Court forthwith to answer to the claim. Practically, it meant 
that. the derendant was taken into custody, because, on his 
appearance in Court, he had either to submit himself to judgment 
forthwith, or was ordered immediately to find security for his 
appearance at the trial, pending which he had to remain in 
custody in the House of Detention of the Mixed Court for civil 
defendants. He was ordered also to file a petition setting out 
his defence to the action. If the defendant engaged a lawyer, 
the answer was filed and treated in the same way as plaintiff's 
petition. If not, the defendant sent in hie petition in Chinese 
to the Magistrate, who forwarded it to the Assessor for trans- 
mission to the plaintiff. 

“Tt was very difficult, however,” state Messrs. F. W. Hadley 
and J. T. Pratt, “ to compel Chinese to conform to these rules 
and it frequently Eeppened that a case came on for trial without 
any defence having been 


nee of monthly meetings of Mixed Court ae 1910-1911. 
. J. T. Pratt’s Memorandum. Shanghai, 191 
3M. F. W. Hadley’s Report, 1910-1913. 
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By a reciprocal agreement among the Assessors of the day, 
the British and German Assessors ordered a civil defendant in 
an American case to appear before that Assessor at his next 
sitting ; and similarly with British and German civil cases. 
When the defendant duly appeared on the summons, or was 
arrested and taken into custody, his case was set down on the 
hearing list, and in due course the Magistrate and the Assessor 
sat to hear the case. No definite rules of procedure then existed 
for the trial, but as the result of the efforts of many successive 
Assessors, the procedure tended more and more to approximate 
to that of an English Court of Justice.* This course was followed 
by the German Assessors, who recognized that this procedure 
was the most appropriate in the circumstances in Shanghai, 
while the American Assessors conformed ‘as closely as possible 
to the procedure of American Courts.’’* 

On the conclusion of the hearing, the Magistrate and Assessor 
consulted as to the judgment, and, when an egreement was 
arrived at, sealed copies of the judgment were sent to the parties 
and to the Assessor. 

Either party had the right of appeal to the Taotai and the 
respective Consuls-General, sitting as a Court of Appeal. In 
this Court no fresh evidence could be heard without leave, and 
the proceedings were confined to hearing arguments on the 
record. There was no definite rule as to whether any further 
right of appeal existed, but on the same analogy a further appeal 
could be brought before the Minister and the Waichiaopu at 
Peking. 

The Court adopted a definite system of enforcing judgments by 
seizing and selling the judgment debtor's property under special 
orders of the Court, and by detaining the debtor in custody in 
the House of Detention until he had satisfied the judgment. This 
system, however, had effect only upon debtors residing in the 
Settlement, and upon their property situated there, but outside 
the Settlement the Court was powerless to obtain the desired 
effect. The greatest difficulty was experienced in obtaining the 
rendition of an absconding debtor, and in seizing property 
situated outside the Settlement. 

On the other hand, it was hardly possible to keep a defendant 
in a civil case in custody indefinitely, so that the number of 
compromised or unsatisfied judgments was unduly large. 

The Court also made attempts to introduce a system in bank- 
ruptcy proceedings, subjugating them to the principles of Western 
jurisprudence, but the experience of ten years proved that, under 
the existing statutes of the Mixed Court, there was no possibility 
of obtaining satisfactory results. This idea was not abandoned, 
but the application of bankruptcy procedure was for the time 
being left in abeyance. t 

To meet the case of landlords seeking to recover rent from 
Chinese tenants, special procedure was devised in 1907 by Mr. S. 
Barton, then British Assessor, in order to obviate the delays which 
were caused by following the ordinary civil procedure. The 
landlord could apply either for a summons or a distress warrant, 
In either case the application was made on a special form giving 
the particulars in English and Chinese. In the case of a sum- 
mons, the defendant appeared and the matter was disposed of 
in the morning Court. In the case of a distress warrant, the 
English half of the application was filed in the Assessor’s office 
and the other was sent to the Magistrate. The distress warrant 
‘was immediately made out and handed to a Mixed Court runner, 
who took it for counter-signature to the British and Senior 
Consulates, and then to the Police Station of the district where 


*Mr. F. W. Hadley’s Report, Shangha!, 1910-1912. 
*Case of Chang Kee, in Bankruptcy, 1901 ; case of American Trading Company 


wa. Chao Kuan Ching of Ching Foong, 1908 ; Messrs. J. T. Pratt’s and F. W. Hadiley's 


Report. 
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the premises were situated. A representative of the landlord 
then proceeded with the runner and a police constable and served 
the warrant on the tenant. If at the expiration of six hours 
from service the tenant hed not paid the rent due, the premises 
were sealed by posting diagonally across the door two sealing 
strips issued to the runner with the warrant. If at the expiration 
of 14 days from the date of sealing the tenant still failed to pay, 
the landlord could then apply for a further order for the sale by 
auction of the tenant’s effects and furniture. If the tenant paid 
within the said period of fourteen days, the landlord , in 
compliance with the regulations, to apply to the Court for an 
order to remove the seals. It was, however, found that this 
occasionally inflicted hardships on the tenant who had paid his 
rent but could not get back into the house for two or three dave. 
It was therefore arranged that the landlord, on being paid hi 
rent, should send his application on the prescribed form to the 
Police Station of the district to have the seals removed without 
further intervention on the part- of the Court. In practice, 
8 distress warrant was not issued unless the rent was at least 
two months in arrears, but it was thought wiser not to embody 
this in a definite rule.* 

Summarizing the achievements of the Mixed Court for the 
period of forty-seven years, and taking into. consideration that 
every step toward the progress of the administration of justice 
had been hampered by constant opposition on the part of the Chinese 
officials, we may say that these achievements were in many respecte 
very important. Of course, the Assessors might have attained more 
substantive results if the Mixed Court Magistrates had not been 
entirely in the hands of the City Magistracy, which regarded the 
new methods adopted by the Mixed Court as very dangerous pre- 
cedents aimed at encroaching upon China’s sovereign rights, and 
incidentally their own interests. This influence was one of the 
causes of the failure of the bankruptcy procedure introduced by 
the foreign Assessors. It was impossible to ascertain the names 
of the partners or the extent of their interest in the firm, nor could 
one prevent fraudulent preference, concealment and removal of 
assets, or the manufacture of bogus liabilities. In the case of Chao 
Kuan Ching, the Chinese authorities maintained @ l’outrance that 
a secret agreement with his fellow partner released a partner from 
his liabilities to the creditors of the firm, and this was fostered by 
the immediate influence of the City Magistracy, which considered 
it a privilege of its own to dispose of bankruptcy cases, and insisted 
on every occasion upon the transfer of this category of cases to the 
City Yamén.t 


This was not a secret, and the Mixed Court Magistrate, as 
we have already seen, when taken to task, frankly recognized 
this fact. Moreover, we know that many times the most extrava- 
gant actions on the part of the Magistrates were solely due to the 
instructions which they received from their superiors, whose ultimate 
aim was to abolish the Mixed Court. 


Mr. J.T. Pratt's Memorandum, Shanghai, 1910. Practically the same summary 
procedure is still applied in all rent cases, except that distreas warrants are issued 
only on the application of landlords, but notfof tenants sub-letting the premises to 
other persons. A definito rule to that effect was given in 1914 by the Court con- 
stituted by Magistrate Kuan and Mr. Grant Joncs.—AUTHOR, 1925. 

tMr. J. T. Pratt’s Memorandum, Shanghai, 1910. 


Google 


abolish 


Chinese Bre 
191 


Court. 


lect to 
‘ ixed 


168 Suaneowar: Irs Mixgp Court anp Counc, 


The Memorial to the Throne of the Soochow Governor, Cheng 
Te-chuan, of 1910, containing a scheme for the inauguration of 
a branch Court of the Provincial Supreme Court at Shanghai, tended 
to establish a distinction between the judicial and executive func- 
tions of the Chinese officials and to give to the judicial officers 
the independence essential for the administration of justice. It 
is hardly possible to find in this Memorial anything which aimed 
at the abolition of the Mixed Court, instituted in conformity with 
the Treaties, and as such only to be abolished with the consent of 
all High Contracting Parties. 

Meanwhile, after the Memorial had been approved by the 
Emperor and had got into the hands of the mandarins, Cheng 
Te-chuan received instructions to take immediate steps to put the 
project into effect and to substitute the Mixed Court with the 
two proposed Courts. 

In May, 1911, the Shanghai Taotai, acting under orders, inform- 
ed the Consular Body about the project, pointing out that “all 
civil and criminal matters between Chinese within the Settlement 
should be handed over for judgment to the official deputed in charge 
of the local Assizes, thus ensuring that uniformity in the application 
of the law which is its inherent principle. As to the Chinese-Foreign 
cases, they must be treated in accordance with rule, so that thus 
the new arrangements may be upon a satisfactory basis.” 

There is nothing to be added to the statement that this project 
had in view the abrogation of the Mixed Court in a summary way, 
substituting for it an entirely native institution exempt from any 
European control. 

Tho reply of the Consular Body to the Taotai was short. It 
said that “the proposed procedure-is all in contradiction with the 
Treaties and the rules laid down. The Consuls cannot sanction 
it, and the Senior Consul can certainly not agree to it.” 

In view of such attitude of the Shanghai Consular Body, the 
Taotai reported to the Governor and the Nanking Viceroy, peti- 
tioning them, before taking any further steps, to submit the question 
to the consideration of the Waichiaopu and the Ministry of Justice. 
In his report he stated that, though the establishment of the Court 
of Assizes originated in the desire to achieve independence in ju- 
dicial administration, it was, nevertheless, a fact that in the Settle- 
ments of Shanghai the Mixed Court existed and that, in accordance 
with the special rules laid down by all the countries concerned, 
the Chinese officials had no power to act in connection with litigation 
therein. Therefore, the Taotai suggested that, ‘‘in the first place, 
consultation must take place between the Waichiaopu and the 
Ministers of the several countries cancelling the standing Mixed 
Court rules ; and only thereafter there should be action resulting 
in the introduction of a uniform system of a Court of Assize in the 
commercial port of Shanghai.” 

The above-stated suggestions were conveyed by the Viceroy to 
the Waichiaopu at the end of May, 1911, but only after the revolu- 
tion on January 4th, 1912, the Kiangsu General of Division announc- 
ed the inauguration of a Court of Assizes and Investigation in the 
City of Shanghai and the establishment of a Court of Summary 
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Jurisdiction, an event which gavea start to the long-desired reform 
of the native judicial system in the City. 

Just at this stage China’s life was suddenly agitated by the 
storm of revolution which broke out in Wuchang in October, 1911, 
following a revolt in Western China. On November 3rd, 1911, 
Shanghai went over to the revolutionaries and the Mixed Court 
was temporarily closed. Two of the Mixed Court Magistrates, Pao 
Yih and Teh-kang, fied shortly afterwards, taking with them all 
the funds deposited by the litigants with the Court, and leaving 
the Mixed Court organization in a chaotic state, necessitating 
immediate arrangements to prevent grave losses to the foreign and 
native commercial community, as well as to mammtain good order 
in the Settlement. 

The solution of the problem which faced the foreign community 
and the Consular Body at Shanghai was twofold : either to leave 
the matter to its own course, or to take over the Mixed Court and 
try to conduct the work of the Court by instituting complete foreign 
control over the administration of justice. The first solution was ripe 
with many consequences of a very dangerous nature, particularly 
as the revolutionary leaders, who sought to take hold of the Mixed 
Court, did not inspire much confidence, owing to their already 
marked efforts to get money for their cause from the rich Shanghai 
population. On the other hand, the second solution was one 
which approached the requirements of the cosmopolitan community 
of Shanghai, which had long ago grown out of the tight bonds of 
Chinese justice, securing for the Mixed Court the independence 
necessary for further progress. 

On November 7th, 1911, Mr. Frank W. Hadley, American 
Assessor, presented to the Chairman of the Municipal Council the 
following ‘“ Six proposals for assisting the administration of the 
Mixed Court,” who in turn presented them to the Senior Consul 
and the British Consul-General, for consideration by the Consular 
Body : 

“(1) The civil cells and female ward on the Mixed Court premises 
to be guarded—hence controlled—by the Municipal Police. 

“(2) Applications for warrants, summonses etc., etc., to be sent 
to the foreign inspector in charge at the Mixed Court for recording and 
handing to the Magistrate. The said inspector to report delays, irregu- 
larities, etc., and then deliver to the Foreign Police (accompanied by 
Municipal native police if thore is difficulty in locating the defendants) 
for service, thus eliminating the runners. 

“*(3) All trials, including murder cases, holding inquests, etc., etc., 
to be held in the Settlement by the Mixed Court Magietrate and the 
Asscasors sitting together. All resulting punishments to be carried out 
in the Settlement. 

“*(4) Pai Chia Pao (a defendant in the Ching Yue Bank failure 
cages, who was released by the Magistrate without the proper consent of 
the Assessor interested) to be returned to the Mixed Court civil cells, 
under toreign Police supervision, as a temporary necessary measure. If 
Magistrate Wang does not give satisfactory explanation of Pai Chia 
Pao’s release, he should not be recognized by the Consular Body. This 
might be pointed out aa a danger that we could not allow during the 
Provisional Government. 

‘“*(5) Magistrate Pao to be charged in the Mixed Court with em- 
bezzlement (as a warning to the future Magistrates) of about $50,000. 
‘I (Mr. Hadley) can prove a charge on a portion of the $50,000. This 
should be done irrespective of his alleged Manchu extraction, he being a 
Manchu only by a process of adoption.’ 
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(6) The Mixed Court Magistrates and other Mixed Court employees 
to be accepted by the Consular Body and paid by the Council. Mixed 
Court fines, fees, etc., etc., to be applied to the above expenditures."””* 


On November 8th, 1911, Sir Everard D. H. Fraser addressed 
the Senior Consul as follows : 


‘In pursuance of the policy laid down in your memo on the Mixed 
Court* I think we should issue a notification in Chinese, sealed by us 
all, and I suggest the enclosed as meeting the case and should be glad 
if it could come before the meeting to-morrow, unless you have strong 
objection. The Republicans have already served notice on various 
native financial institutions in the Settlement of their intention to send 
comptrollers and they are believed to be ‘squeezing ' the rich. Ir they 
interfere with note-issuing banks there will be a panic and if they grab 
funds ear-marked for foreign obligations there will be intervention.” f 


The enclosed draft of the proposed notification ran as follows : 


‘“ Whereas a vast number of Chinese reside and carry on business 
in the Settlement, and for cases criminal and civil a special Mixed Court 
exists. And whereas it is essential for the peace and good order of the 
said Settlement that the said Court, with the prisons thereto attached, 
should continue to carry on their functions, the Consuls of the Treaty 
Powers hereby notify all residents in the said Settlement, foreign and 
native alike, that by virtue of their position and authority they have, 
as & temporary measure of expediency, confirmed Messrs, Kuan Chung, 
Wang Chiah-hai and Nieh Tsung-yi in the offices they already hold as 
Chinese Magistrates of the said Court, to act under the guidance of and 
in concert with the Assessors of the said Consuls as heretofore, and 
have authorized the Council for the foreign community of Shanghai to 
direct. the Municipal Police to take charge of the prisons of the said Court 
and to execute its summonses and warrants when bearing the seals of 
the proper Consular Authority, and its decrees and orders when counter- 
signed by the proper Assessor, and to assist the said Court to maintain 
and uphold the lawful authority of the said Court in every way. Where- 
fore, know ye, all classes and conditions, that the present uncertain state 
of affairs in the Shanghai district does in no way affect the enjoyment of 
all law-abiding Chinese residents in the said Settlement of their former 
rights, privileges and immunities, and that anyone attempting by force 
or threat or other form of compulsion to interfere with any such resident 
in the pursuit of his lawful business, or by force or threat or other form of 
compulsion to induce any such resident to subscribe to the funds of any 
political party or society, will on detection be arrested and punished 
as a law-breaker without any leniency.” 


On November 9th, at the Consular meeting, the above-cited 
draft was unanimously approved and signed by all Consuls present, 
and on November 10th, the original notification was forwarded to 
the Muncipal Council for posting. On November llth, 1911, the 
proclamation was posted at the front gate of the Mixed Court. 
The Police immediately entered the Women’s Prison and the House 
of Detention and took over the control of all Court premises. 

The next step of the Consular Body was to ensure the proper 
function of the financial side of the problem. 

On December 2nd, 1911, the Municipal Council received a 
communiqué from the Senior "Consul, informing the Council that 
the Consular Body had, as a temporary measure, taken over the 
control of the Court. The Consular Body requested the Council 
to undertake the following on behalf of the Consular Body: To 
pay all Mixed Court expenses, wages and salaries, exclusive of the 
Magistrates’ salaries ; to receive all fines, for the above purposes ; 


°Mr. F. W. Hadley" 8 Hua roject above referred to. AUTHOR, 
Mr. F. w. Hadley’s Keport, 1910-1912, 
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to create a separate financial office at the Mixed Court under the 
direction of a special officer of the Council’s staff, such officer to 
be entrusted also with all deposits made at the Mixed Court in 
connection with special cases, these deposits being ear-marked and 
not appearing in the general accounts. A monthly report to be 
sent to the Consular Body. 

Further, the Consular Body forwarded to the Municipal Council 
a report presented by the Assessors of the Mixed Court and approved 
by the Consular Body, for the information and guidance of the 
officer who would be in charge of the new financial department. 
This officer, in the opinion of the Consuls, had to supervise the 
work of the staff and to see “‘ that they perform their duty in an 
efficient way and execute quickly all orders of the Court. 


‘“We have the honour to forward herewith a list of such clerks, 
writers, secretaries, etc., as appear to be required for performing the 
clerical work at the Court. We think it is not advisable to make radical 
changes a priori and we have therefore retained the names of most of 
the former employees at their present salaries. There are probably too 
many writers and secretaries, and a reduced staff with higher pay will 
no doubt be more efficient, but the new system must be allowed to work 
for certain time before it is possible to make increases or deductions 
with some approach to reason and to see who are the proper men to 
keep in office, and who are to be dismissed ; and in this connection we 
beg to suggest that the monthly reports which will be presented by the 
officer in charge of the new office should contain suggestions as to any 
changes that might appear advisable, all final decisions being left to the 
Consular Body. 

“The salaries of the minor staff, however, have been slightly 
increased, so as to compensate for the free board which these men 
were enjoying before. 

“We think it is also necessary to increase at once the salaries of the 
two linguists who are entrusted with the work of translating in Mandarin 
all evidence given in local or southern dialects, for they are more exposed 
to corruption than anybody else in Court. (Tls. 25 and Tis. 20, instead 
of Tls. 12 and $12). 

“The Taotai’s allowance for interpreters was before Tis. 96 per 
month, for two men, but one man only was employed, Fong Ping Nan, 
and he was only present in the afternoon. A new man has just been 
taken in by Magistrate Kuan, but we do not understand the necessity 
of two interpreters and we propose to keep only Fong, to make him do 
the whole work and to give him the full allowance of Tls. 96. 

‘Two accountants were employed before by the Court, one Tao Li 
Tang and one Hu Yui Fu, with a total salary of $70. With the new 
administration there will be no need for these men, but perhaps they 
could enter the service of the new financial office. 

““The free board for the staff is to be done away with, the staff, 
however, being allowed to make arrangements between themselves, and 
one of the cooks who were before preparing food for both the prisoners 
and the employees being retained for the service, also a barber.” 


It appears that the Consular Body had hardly a definite plan 
as to the future function of the Mixed Court. Anyhow, its first 
steps were in many respects far from being complete from a judicial 
point of view. 

Except confirming the former Magistrates in the offices they 
already held under the former government, with a salary to be 
paid out of the Tuotai’s securities, which the latter left to the care 
of Mr. D. Siffert, Consul-General for Belgium and Senior Consul, 
and handing over to the charge of the Municipal Police the admini- 
strative section of the Mixed Court, the Consular Body did not 
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make any firm decision as to the work of the native Court of the 
Mixed Court, leaving it open to further consideration. 

The Consular Body, in respect to purely Chinese civil matters, 
was confronted with a very difficult problem, particularly as the 
plan to extend the control over native civil actions, and to sub- 
Jugate them to the same order as applied in mixed cases, met with 
little favour by the powerful merchant bodies which pretended to 
express the native public opinion in the Settlement and which, 
as we shall see below, played a very considerable réle in Chinese 
civil matters during the old régime. 

On December 15th, 1911, in the Belgian Consulate-General, 
a meeting of considerable interest and importance was held. It 
took place as the outcome of a request by the Chinese Chamber of 
Commerce, which expressed its desire to meet the foreign Assessors 
of the Mixed Court in view of the proposed departure from the old 
procedure in Chinese matters. 

The meeting was presided over by Dr. K. Schirmer, German 
Assessor, whilst Mr. H. F. Handley-Derry, British Assessor. Mr. 
F. W. Hadley, U. S. Assessor, Mr. J. Hers, Belgian Assessor, Mr. 
Okamoto, Japanese Assessor, Mr. T. Toledano, Italian Assessor, 
and the Norwegian and Dutch Assessors attended the meeting. 
The Chinese Chamber of Commerce was represented by Messrs. 
Cheng Chao-ling, a member of the Chamber of Commerce, Nei 
Shen-sun, the Chairman, Chu Li-chi, Secretary, Chaw Shing-ching 
Manager of the Sin Chung Bank, S. H. Wang, Shen Tun-ho, Li 
Pah-po, Chow Tsing-tseng, Dien Ye-ming, representing the Canton 
Yarn Guild, and Lo Tung-hok. Mr. Alexander Ting, on behalf of 
the Chamber of Commerce, gave expression to their views. He 
said that he knew that the proposed reform, if working long enough, 
would be productive of good and would reconcile the people to the 
change, but they feared at the same time that it might hinder the 
benefits it conferred by rendering them prejudiced. The Mixed 
Court, scandalous as it had been under the late Magistrates, was 
nevertheless the Court of the Chinese people, established under 
Chinese law. Established as it was, a Chinese Court, it was rapidly 
in process of becoming a foreign Court in the popular imagination. 
It was reasonable to reform the Court along the lines that had been 
adopted, so far as police and criminal matters were concerned, 
but the Chinese civil cases were within the explicit jurisdiction 
of the Chinese Court, and had nothing to do with foreign trade. 
He might describe them as domestic quarrels, which, in honour 
to the household, they must settle themselves. 

Furthermore, Mr. Ting stated that the Consular Body, by 
interfering with purely Chinese matters, violated the respective 
provisions of the Treaties, and, by appointing foreign Assessors 
to sit in Chinese cases for checking irregularities, might easily 
create an impression in the minds of the Chinese common people 
that the Magistrate was a mere figurehead in the hands of the 
foreigners. 

As a mild substitute for the proposal of the Consular Body, 
the Chamber of Commerce put forward the suggestion of a jury 
system. 


Google 


Tue Internationa, Mrxrp Court 173 


They proposed that there should be a number of upright and 
impartial men of standing, selected from different lines of business, 
ag jurors, and there would be juries for bankers, for silk merchants, 
for piece goods merchants, and soon. These would be independent 
of the Magistrate and be responsible to a committee to whom they 
could report every irregularity they failed to check. 

Further, in reply to the remark of Mr. Handley-Derry regarding 
the responsibility of the Magistrate before a Court of Higher Instance, 
such as was formerly constituted by the Taotai or one of the Minis- 
tries at Peking, Mr. A. Ting suggested a committee of foreigners 
and Chinese to whom the Magistrate could be responsible, and he 
could be prosecuted for an offence in the Mixed Court. This com- 
mittee or board could be composed of representatives of the Consular 
Body and the Chinese merchants. This board could also appoint 
a man to act in ita name in purely civil cases, while another man 
should be appointed to look after the receipts. 

To this scheme the Assessors gave due attention, but it was 
submitted to a frank criticism on the part of Dr. Schirmer and Mr. 
Hadley, who pointed out that, while the Consular Body had already 
evolved quite a definite plan, the scheme of the Chamber of Com- 
merce was not fully elaborated.* 

Indeed, the scheme presented by the Chamber of Commerce 
displayed all the signs of ultra-dillettantism on the part of its authors 
and could hardly withstand any serious criticism. The Chamber 
of Commerce left entirely out of view one of the main legal principles, 
that the administration of justice in any shape or form had always 
been the prerogative of the Sovereign Power or its delegates, and 
that no commercial body, even of the highest social standing, 
could pretend to assume such a power. The only delegates of 
such a Sovereign Power on the spot at Shanghai were the Consuls, 
who, by virtue of the respective Treaties and rules, shared the 
administration of justice in the Mixed Court, and who, in the absence 
of the delegates of the legal Chinese Government, should naturally 
assume the safeguarding of the interests of justice in the Settlement. 
Moreover, the Consular Body at Shanghai was the sole authority 
which could ensure to the population complete impartiality in hand- 
ling judicial matters during the time of common confusion, apart 
from any other consideration. 

The necessity of someone being present in the native Court 
of the Mixed Court to supervise the work and to see that no irregular- 
ities were committed was, after the sad experiences of Magistrate 
Pao Yih’s régime, a recognized fact. Therefore, the subsequent 
appointment by the Consular Body of a foreign Assessor to watch 
the Chinese civil cases could not and did not create such a bad 
impression upon society as was predicted by the native merchants. 
And it was not surprising at all that even the most conservative 
elements, the numerous Court runners, whose position was affected 
by the reform more than any others, remained calm.t 

On January 5th, 1912, Mr. D. Siffert, Consul-General for Bel- 
gium and Senior Consul, informed the Municipal Council that the 
Consular Body had decided that the hearing of the Chinese civil 


*N.-C.H., December 16th, 1911, 
tCaptain-Superintondent of Police ‘Report for 1911. 
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cases in the Mixed Court would thenceforth be watched by foreign 
Assessors, and it had appointed three Assessors to attend to the 
matter, these Assessors being Messrs. F. W. Hadley, H. F. Handley- 
Derry and J. Hers. Furthermore Mr. D. Siffert, on behalf of his 
colleagues, forwarded to the Municipal Council the following copy 
of “rules of Procedure ’’ which had been adapted for such cases 
and asked to transmit them to the Municipal Officer in charge of 
the Court, for his information and guidance.* 


Filing Petitions.—The petition will be filed at the Mixed Court at 
the office for Chinese civil cases. The petition shall be in Chinese in the 
usual form but the contemporaneous filing of a similar petition in a 
foreign language cannot be considered objectionable. The petition 
having been filed in the above office, will then be handed to the 
Chinese Magistrate to make the necessary annotations and for the issue 
of summonses or warrants in connection with the same. 

Issue of Summonses and Warrants.—All summonses and warrants in 
these cases shall be issued in the name of the Mixed Court, counter- 
signed by the Senior Consul, and served or executed by the Municipal 
Police. 

Fees.—On filing petition, the plaintiff shall pay a filing fee of 14%, 
which will be received by the financial department of the Mixed Court. 
Further, when the case comes up for hearing, an additional fee of 14% 
will be charged, making a total of 3 per cent. fees to be charged. On 
filing, the fee of 14 per cent. shall not be less than dollars two cents fifty, 
nor exceed dollars one hundred and the total fees charged shall not 
exceed dollars two hundred, including the hearing fee $2.50. 

Fees. In forma pauperis.—Should it appear to the Officer in charge 
of the office for Chinese civil cases that the petitioner, on presenting his 
petition, is so poor as not to be able to bear the expense of the filing fee, 
he shall be brought before the Court to state why he cannot afford to 
pay the filing fee, when the Court will, if it be satisfied of his poverty, 
order that his petition be filed and action be taken thereon in the ordinary 
way. 

Fee Qosts in the Cause.—Fees charged in connection with the filing of 
petitions and the hearing of cases shall be considered costs in the cause 
to be recovered by the successful party, unelss the Court otherwise 
orders. 

List of Cases.—Each case as it is filed shall be placed on a list which 
will be called the “ List of Petitions.” When the parties to a case shall 
have been brought before the Court, the case will then be transferred to 
the ‘‘ Hearing List.” 

Order of Hearing Cases.—All the cases on the ‘‘ Hearing List ”’ will 
be numbered, and starting from the first they will be watched by the 
Foreign Assessor who has sat in that case and who shall continue to 
watch it until judgment shall be delivered. 

Foreign Interest.—If a foreign interest be involved in a Chinese 
civil case, preference shall be given to the Assessor of the nationality in- 
terested to sit and watch the case. A foreign interest is explained to 
mean, where a foreigner of a foreign body or corporation has such an 
interest in the decision of a case that he or they will reap advantage from 
its decision, The Consul-General of the nationality concerned shall be 
the sole person to determine whether a foreign interest is involved or 
not.f 


*Senior Consul to the Municipal Council, January 5th, 1912, Municipal Council’s 
Report for 1912. 

tIn May, 1912, the Municipal Council approached the Consular Body for a 
definite ruling as to whether Polico cases against Chinese in foreign employ should 
be tried in the Mixed Court before the Aksessor of the employer's nationality or_before 
the Assessor of the day. This question became very acute, as the Italian Consul- 
General had refused since 1911 to counter-sign summonses issued against Chinese 
employecs of Italian firms, unless he had received assurance that the cases would be 
heard before the Italian Assessor, The Consular Body failed first to secure the 
unanimity among its members upon the subject, but after the Court on October 5th, 
1912, decided ‘‘ that the question of foreign interest in a criminal case is to be decided 
by the Assessor of the day,” informed the Court and the Municipal Council ‘‘ that the 
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Hearing.—The Foreign Assessor shall sit and watch the case, and 
shall not interfere. He can, however, ask for an explanation of the various 
points which may arise, and demand that all documents in the case shall 
be inspected by him. 

Judgment.—Judgment shall be delivered in the name of the Mixed 
Court. In order to give such judgment the weight of a recognized 
authority, it shall be counter-signed by the foreign Assessor who sat 
to watch the case. 

Lawyers.—Lawyers may be employed by either or both parties to 
conduct their case, and the Magistrate shall give them reasonable facilities 
for putting their clients’ case clearly before the Court. Should, however, 
the defendant in any case be so poor as not to be able to afford to employ 
counsel, and should it appear to the Court that the defendant's case is 
likely to be prejudiced by the fact that his case is not presented to the 
Court by a lawyer, the Court may, on the application of the defendant, 
order that no lawyers be employed on either side. 

Summing up the changes in the Mixed Court brought forward 
by the Revolution, we see that the Consular Body, in taking control 
over the Court, observed the utmost consideration in all matters, 
leaving the most delicate points to be solved by the natural course 
of events. 

Practically there were only four important points which had 
no precedent in the past. These points were: Complete inde- 
pendence of the Mixed Court from the native judicial system, and, 
thus, from the City authorities ; the presence of foreign Assessors 
watching the proceedings in purely Chinese civil suits ; recognition 
of the possibility of foreign interests being involved in purely Chinese 
matters, and the appointment of a Registrar. All the remaining 
changes, like the procedure of filing petitions and answers, issue 
of summonses and warrants, counter-signature of the latter by the 
Senior Consul, execution of Court’s orders by the Municipal Police, 
fees, and the right of Chinese litigants to employ foreign lawyers, 
had ample precedent in the Mixed Court during the past forty- 
seven yeats, and the Consular Body hardly brought any organic 
changes in its status and practice by promulgating the first Rules 
of Procedure in Chinese cases in January, 1911. Rather, it com- 
piled the numerous precedents already in use in the Court, forming 
the so-called unwritten code, and roughly systematizing them. 
But even the four above-mentioned important points were deeply 
rooted in the past history of the Court and can be taken as natural 
and, perhaps, unavoidable results of the evolution of the Mixed 
Court. 

The independence of the Court from the native judicial system 
and, thus, from the City authorities, was an event almost predeter- 
Consul-Genera] of the nationality concerned shall be the sole person to determine 
whether a foreign interest is involved or not.” It is interesting to note that the 
draft of this letter submitted to the approval of the Consuls and duly approved by 
them, contained a passage which ran as follows :— ‘“ It being well understood that 
when a Consul-General informs the Mixed Court in writing, that, in a particular 
case the intercets of his nationals are Involved, this caso shall be reserved, IF 
NO OBJECTION IS RAISED, for hearing before his own Assessor.” Meanwhile, 
in the letter of 1). Siffert, Consul-Gencral for Belgium and Scnior Consul, dated 
January 17th, 1913, to Mr. Kuan Chun, Senior Mixed Court Maxistrate, the words, 
“IF NO OBJECTION IS RAISED” were omitted, thus leaving no option for 
any objection on the part of the Court or other Consuls against any decision of the 
Consul concerned, who appeared, in fact, to be ‘‘the sole person to determine 
whether a foreign interest ix involved or not.” However the practice of the Court 
since 1920 knows a number of cases in which such objections have been raised by 
the Consuls. The Consuls apparently based their right in acting so on the above 
wording of the approved draft. Municipal Council to the Senior Consul, September 
éth, 1911; May 24th, 1912; Senior Consul to the Municipal Council,January 28th, 


1911; to Kuan Chun, Sentor Mixed Court Magistrate, January 17th, 1913. 
This ruling of the Consular Body still 1s in force AUTHOR, 1928. 
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mined before the Consular Body took any steps to assume control 
over the Court. The fact of the recognition of the principle of a 
distinction between the executive and judicial powers, expressed 
in the Memorial of Governor Chen Te-chuan, made it imperative 
that the Taotai had sooner or later to lose his privileges to administer 
justice. The area and the population under the jurisdiction of the 
Mixed Court were so great and at the same time so peculiar, owing 
to the proximity of the natives and the foreigners, that it was almost 
impossible to draw a line of demarcation between their interests. 
The creation of a separate Court district at Shanghai was imminent. 
But the Consular Body, in declaring its control over the Mixed 
Court, had done more. Relieving the Magistrates of their de- 
pendency on the executive power, it secured for them at the same 
time the complete immunity indispensable for every Magistrate, 
Judge or judicial officer, whoever he may be. 

In fact, the Mixed Court Magistrates, after the control of the 
Court went over to the Consular Body, secured the immunity and 
stability of a Judge in the Western sense of these notions. Now 
they could be removed from their offices only by order of a Court 
and after being charged, sued and convicted of an offence incom- 
patible with the dignity of a member of the Bench. There has 
been no instance during the past twenty-four years of a Magistrate’s 
removal by the Consular Body in a disciplinary way, as was frequent- 
ly the case during the Taotai’s supremacy in the Mixed Court. 
In course of time, the European community and authorities surround- 
ed their office and their personalities with the respect due to their 
rank and now we see the incumbents of this office taking part in 
the official life of the Foreign Settlement on an even footing with 
other local dignitaries. They were rather ‘‘ accepted’”’ by the 
Consular Body (as was recommended by Mr. F. W. Hadley in 
his letter to the Municipal Council of November 10th, 1911) than 
‘appointed,’ which expression was wrongly used at that time 
and still is used at present. The Consular Body did not assume 
such a right and the most careful scrutiny cannot discover one 
single document in which the Consular Body referred to this privi- 
lege.* 

The results of this chunge were immense, and in the course 
of the subsequent narrative we shall see the achievements attained 
by the Court owing to it. 


*The latest appointments of Magistrates, during 1924, were made upon the re- 
commendation of the native authorities, and the aspirants were chosen from amongst 
those who were granted by the Chinese Government the rank of Sub-Prefect. All 
candidates proposed by different foreign and Chinese bodies were rejected as having 
insufficient official qualifications. On the other hand, the Chinese Government 
considered the Magistrates ag Chinese officials. In August, 1918, the Shanghai City 
Court, acting under ingtructione received from the Hizh Court of Klangsu, notified the 
Mixed Court that. the President of the Republic of China had, on the recommendation 
of the Ministry of Justice, granted decorations to the following Mixcd Court officials for 
services rendered :— 

Mr. Kuan Chun, Sentor Magistrate Gold Medal of Justice, Ist class. 

Mr. Yu Ying-vong, Assistant Maistrate . de ee 

Mr. Yau Kya-ling, Magistrate’s Secretary Medal of Justice, 2nd class, 

Mr. Kuan Lieh, Magistrate's Secretary ” ” 

—AUTHOR, 1925. 


t'‘ The direct result will be to forcign commerce,” said Mr. F. W. Hadley in his 
Report, 1910-1912, ** and the form It will take will be general confidence in the 
execution of tho principles of justice by the Mixed Court and that eternal vigilance which 
in the past has only corrected in a slight, degree the crookedness of the Magistrate and 
Mixed Court staff has now been replaced by friendly co-operation between the Magis- 
trates and Mixed Court staff on the one side and the American Assessors on the other.” 
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On the other hand, the presence of the foreign Assessors at 
the trial of purely Chinese civil suits was the result not only of the 
necessity of checking the irregularities which are amply set out in 
previous chapters, but also of motives which caused the Assessors 
to take a seat on the Bench during the trial of criminal cases in 
which the complainant and accused were both natives. 

These motives were the element of public protection in every 
criminal case committed in the Settlement and affecting the foreign 
community and the difficulty of drawing the line of demarcation 
between purely Chinese and foreign interests. Just to illustrate 
this thesis, we take two examples : a robbery committed by a Chinese 
from a Chinese in the Settlement and the failure of a Chinese bank 
doing business amongst Chinese. In both instances the resulting 
actions seemed to be absolutely Chinese, but nobody can dispute 
that an inadequate judgment rendered by the Court or improper 
procedure would be of importance to the foreigners residing or 
doing business in the same Settlement. In the First Instance, an 
inadequate sentence or acquittal of the actual criminal would 
endanger the safety and property of every resident, and in the second, 
an improper procedure resulting in the ruin of the investors and 
further failures of native firms would affect the stability of the 
market upon which the welfare of many, if not all, foreign traders 
at Shanghai depends. 

In view of all the aforesaid, it is quite comprehensible that 
the Consular Body abstained from any definite provision as to 
determining foreign interests in a Chinese suit, leaving it entirely 
at the discretion of the Consuls concerned. 

It was left as a general statement that the Assessor ‘shall 
sit and watch the case, and shall not interfere. He can, however, 
ask for an explanation of the various points which may arise, and 
demand that all documents in the case shall be inspected by him.” 

As a matter of fact, the above citation was in some respects 
a reiteration of the provision of Article XVII of the Treaty of 
Tientsin, 1858, that “they (Counsel and Chinese officer) may together 
examine into the merits of the case and decide it equitably,’ which 
virtually formed the basis of the Mixed Court’s status, in spite of all 
subsequent Treaty arrangements, and Article IV of the Rules of 1869. 

Of course, the results of such regulations on the part of the 
Consular Body in reference to the establishment of procedure in 
Chinese civil cases naturally were indentical with the results of 
the Rules of 1869, which finally gave to the Assessors a definite 
standing in respect to the adjudication of Chinese criminal cases. 
They “ usurped gradually the power ” of a Judge and administered 
justice on an equal footing with the Magistrate. 

The last change in the status of the Mixed Court was the appoint- 
ment of a Municipal officer in charge of receipts, who later on 
assumed the name and the duties of Registrar. We do not 
consider it as a change which, after the stationing of the Municipal 
Police at the Court in 1906, had any important bearing upon the 
organic work of the Court, or which needed any particular explana- 
tion. Later on we shall see the results of this measure, which 
gave birth to the formation of a large staff of foreign employees 
in charge of the daily office routine. : 
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‘** Instructions have been given,”’ stated Mr. H. de Gray, Chairman 
of the Municipal Council, in a letter to the Senior Consul, dated January 
15th, 1912, “that the Registrar’s duties be carried out with the care, 
tact and patience rendered necessary by the peculiar conditions at the 
Mixed Court. and the Consular Body may be entirely confident that he 
will do nothing without freely consulting the Senior Assessors and ob- 
taining their unofficial consent as occasion arises.” 


And further, Mr. H. de Gray said: 


““In conclusion, I have the honour to express to you, on behalf of 
my colleagues and myself, the Council’s gratification at the good results 
attending the efforts of the Consular Body, which will ensure the con- 
tinual dispensation of justice at the Court, in spite of the present disorga- 
nization of the civil and judicial administration throughout the country.” 
As a matter of fact, the latter words also could be associated 

with the Municipal Council, whose incessant struggle during forty- 
seven years for the improvement of the administration of justice 
in the Settlement was at last crowned with complete success, which 
gave every assurance to the foreign community that the righteous 
interests of their native fellow residents in future would be amply 
protected. 
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CHAPTER X.—1911-1917 (continued) 


The result of all the aforesaid measures was that the function Criminal Juri 
of the Mixed Court in reference to criminal cases was interrupted sion n of the P “power 
only for a few days and very soon resumed a normal course. eine 


The Court almost immediately assumed the power which it 
had exercised during thirty six years, from 1869 to 1906, when 
it was curtailed by the well-known arrangement of the Foreign 
Ministers at Peking and the Waichiaopu. On March 5th, 1912, the 
Court, constituted of Magistrate Kuan and Mr. C. F. Garstin, 
British Assessor, ina case of armed robbery, for the first time passed 
& sentence of twenty and ten years’ imprisonment.* 


Of course, such sentences were of very rare occurrence and 
we can cite only two cases during 1912 in which the prisoners were 
sentenced to this degree of penalty by the Mixed Court. We 
give them in brief extracts in order to show the practice of the 
Court in criminal] matters in the absence of any Criminal Code, 
which in the practice of the Court for the first time appeared at 
the end of June, 1912. 


1.—Case of Yu ieee charged with robbery, before Magistrate 
Kuan and Dr. Schirmer, German Assessor, April 20th, 1912. This 
accused had the following history :—In 1905 he was sentenced by the 
Mixed Court to 12 years’ imprisonment for burglary. Inthe same year 
he participated in the outbreak at the Municipal Gaol and in 1907 he 
escaped just ten days before thirteen othors wero sent to the City Magis- 
trate for trial and punishment. In December, 1907, he was arrested by 
the French Police for larceny, sentenced to one year’s imprisonment, 
and three months cangue—a sentence which he did not serve, as he was 
handed over to the Mixed Court on the former charge in connection with 
the gaol outbreak and also on the charge of escaping from the Municipal 
Gaol. On these charges he was eventually sent to the City Magistrate on 
May 2nd, 1908, and sentenced to three years’ imprisonment, which he 
did not serve in full.t 

2.—Case of Chen Hei-kuei, Li Yu-shan, and Hau Chun-shan ; 
with murder, two charges of attempted murder and six charges of robbery 
with violence, before Mea agistrate Wang and Mr. N. T. Johnson, American 
Assessor, June 18th, 1912. The accused were members of a gang of rob- 
bers which had accumulated property to the value of several thousand 
dollars, the proceeds of many raids and hold-ups in and around Shanghai. 
Of this gang, the members of which were all armed with the latest type 
of automatic pistols, Chen Hsi-kuei constituted himself the head. Chen 
Hai-kuei made a full confession of his guilt and admitted being present 
at the murder of a certain Chin-sun, in October, 1910. The Court 
sentenced him to imprisonment for life, the second accused for 25 years 
and the third for 10 years.t 


It is interesting to note that the Provisional Criminal Code 
of the Republic of China, which was promulgated on March 10th, 


1912, and enforced only on June 8th, 1912, § provides similar 
penalties for the offences at issue, which indicates in some respect 


March 9th, p. 666. 

tMixed doen, Registrars Report for April, 1912. 
Mixed Court Registrar’s Report for June, 1912. 

jorosidential Order of June 8th, 1912; Peking. 
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that the unwritten code of the Mixed Court applied during past 
years coincided with the views of the Chinese legislators.* 

The constant growth of criminality in the Settlement, however, 
caused the reformed Mixed Court to take some exceptional measures. 
During 1913 and 1914, an attempt was made to re-introduce deporta- 
tion, a form of punishment which was abandoned in 1904 and 
1905. At that time the practice was to deport convicts in 
batches to Ningpo by ship, but this was a costly proceeding and 
it was found that the majority of the deportees experienced no 
difficulty in finding their way back to Shanghai, the punishment 
inflicted thus failing in its main object—the prevention of crimes 
committed by old offenders. 

The efforts of 1913 and 1914 to re-introduce deportation were 
directed on the above lines, but in most cases criminals were handed 
over to the local Chinese authorities for deportation to their native 
places. These authorities did not as a general rule see fit to comply 
with the request of the Court in such matters and many cases occurr- 
ed in which the deportees were found in the Settlement shortly 
after sentence, having been liberated by the Chinese authorities. 

Finally it was suggested that the re-institution of corporal 
punishment was the only way to keep this sort of criminal away 
from the Settlement. 

Just one year earlier, the Municipal Council suggested the 
same measure as the only efficient punishment to combat the law- 
lessness in the Settlement, which, we know, formed a topic for 
repeated representations on the part of the Council to the Consular 
Body. The punishment which was now suggested was the ‘‘ cat,’’ 
inflicted under the same conditions and restrictions as in coun- 
tries where it was at that time in use. The Consular Body first 
endorsed this view and approved the suggested measure as a pro- 
visional one, to be applied strictly under foreign medical supervision. 

The matter was subsequently referred to Peking for the con- 
sideration of the Diplomatic Body, but later on, before any answer 
had been received, the Consular Body withdrew its approval. 

The same suggestion of the Mixed Court authorities in 1914 
‘was never carried into effect, although, in 1915, the Board of Punish- 
ment at Peking authorized the re-introduction of the bamboo in 
native Courts.§ 


*According to the Provisional Criminal Code of the Republic of China, the 
accused Yu Chin-ching (first case) should be charsed under Article 169, Section two, 
which says : ‘‘ When such prisoners or persons gather together and effect their escape 
by committing violence and employing threats, the ringleader and instigator shall 
be punished with death or imprisonment for life ; all others concerned in the offence 
shall be punished with imprisonment for life or for a period not lighter than the second 

egree,” i.e., from 5 to 10 years and 10 to 15 years. In the second case, the accused 
would have come under the provisions of Articles 312 or 313, which provide, in the 
case of the death of the victim, imprisonment for life or for 6 period not lighter than 
the second degree. Besides this, their offences would come under the provisions of 
Article 20 (Recidive) which states: ‘‘ Whoever is found guilty of recidive more than 
once shall be liable to the punishment prescribed for the offence he has committed, In- 
creased by two degrees.”’ So that, even if the Court found them liable to be punished 
with|imprisonment in the 2nd degree, still they had to be punished with imprisonment 
for life.— AUTHOR. 

tMixed Court Registrar's Report for March, 1914. 

tMunicipal Council to the Consular Body, December 14th 1912, and January . 
27th, 1913 ; Senior Consul to the Municipal uncil, January 16th and March 4th, 
1913. The Mixed Court, however, continued to sentence the prisoners on rare occa- 
sions. t0. the cangue until March, 1912, when this penalty was finally abandoned.— 

‘OR. 
Municipal Council’s Report for 1913. 
-C.H., January 9th, 1915, p. 110. 
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However, the growing lawlessness in the Settlement and the 
numerous cases of armed robberies followed by murder compelled 
the Court to resort at last to capital punishment. Of course, the 
- infliction of this punishment was left entirely to the City autho- 
rities.* The prisoners, once sentenced, were sent to the Arsenal 
for execution upon the condition that, if the Chinese authorities 
did not agree with the sentence, the prisoners were to be returned 
to the Mixed Court to serve a heavy penalty of imprisonment 
in the Municipal Gaol. 

The first case in which a death sentence was rendered was 
heard by Mr. Grant Jones, British Assessor, and Magistrate Yui, 
on November 3rd, 1914. The accused was charged with murder 
contrary to Article 311 of the Provisional Criminal Code of the 
Republic of China, which provides for capital punishment. 

This soon was followed by a number of death sentences passed 
by the Court in cases of armed robberies followed by murder, but 
the customary form of a second trial in the City was still in force, 
though the introduction of the Provisional Criminal Code rendered 
doubtful the necessity of resorting to the traditional practice. 

In the Registrar’s Reports for March, September and October, 
1916, we find a number of cases in which the Chinese authorities, 
instead of executing the death penalty inflicted by the Mixed 
Court upon armed robbers or returning the prisoners to the Mixed 
Court, turned them over to the City Court, from whom they received 
sentences ranging from 4 to 12 years’ imprisonment. 

After the assumption of control over the Mixed Court by the 
Consular Body, inquests were held according to the principles 
set forth in the correspondence of the Municipal Council with the 
Consular Body relating to 1908. 

In view of the great number of crimes committed in the Settle- 
ment, this highly alleviated the work of the Police. The inquests 
were first held by the Mixed Court Magistrates and Assessors, 
sitting together, and attended by a Health Officer in the Public 
Mortuary. In 1916, however, after opening the inquest and taking 
formal evidence, the hearing was transferred to the Mixed Court, 
with several adjournments if the circumstances surrounding the 
death were complicated, in order to enable the Police to make 
further investigations. 

The first instances of the application of the new Chinese Re- 
publican Law, #.e., the Provisional Criminal Code, promulgated 
on June 8th, 1912, occurred in the following year. The recognition 
of its authority by the Mixed Court preceded the official recogni- 
tion of the Republic of China by the foreign powers, which took 
place only in October, 1913. We do not find any material relating 
to the first cases in which this law was applied and arguments 
set forth for such an application, except a reporter’s record in the 
“‘North-China Herald” of August 30th, 1913, about the case 
of the “‘ Chunguamingpao,” charged with seditious libel and heard 
before Mr. Wang, Magistrate, and Mr. Grant-Jones, British Assessor, 
on July 23rd, 1913. 


“Mixed Court Registrar’s Report for November, 1915. 
TtN.-C.H., August 30th, 1913, p. 685. 
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In this case, Mr. S. Fessenden, appearing for the defence, stated 
that the code was put into effect when the present Government 
came into power, and had been applied in that Court in cases in 
which he himself had appeared. According to the statement of 
Mr. S. Fessenden, it was used in the case of a man charged with 
inciting to murder a Cabinet Minister at Peking, and it was also 
used in the famous opium libel case against the Editor of the ‘‘ China. 
Republican.’’* 

The Court admitted the binding force of the Municipal Bye- 
laws. This highly interesting point came up for discussion when 
judgment was delivered in the case of Tsang Kin-kong, Manager 
of the Shanghai Trading Co., charged with having kept a place 
within the Settlement for the sale of fire-arms without having 
obtained a licence from the Municipal Council, contrary to Bye- 
law 34, heard before Mr. Wang, Assistant Magistrate, and Dr. 
Schirmer, German Assessor, in August, 1912. 

The Assessor announced that the judgment of the Court was 
that the defendant pay a fine of Tls. 500. The Assessor pointed out 
that, according to the regulations, when a man applied for a licence 
he had to deposit: Tls. 250; if he did anything against the rules 
of the licence, the whole amount could be confiscated by the Council. 
Counsel for the defendant protested against such judgment, stating 
that, according to the same Bye-law, the maximum fine was $100 
and that the Court had no power to fine him more than that: 


The Assessor : Do you mean to say, Mr. Douglas (Counsel for the 
defence), that the fine shall not exceed $100—that this Bye-law is binding 
on the decision of the Mixed Court ? 

Mr. Douglas : He is charged under this Bye-law for breach of a 
Municipal Regulation, trading in arms without a licence. You must 
confine yourself to the Bye-laws. 

The Assessor : I want to know if that is binding. 

Mr. Douglas : It might be possible to find a law under the Ching 
Dynasty, but in this case the police have charged him under the Bye-law, 
and the only penalty is provided under that Bye-law. 

The Assessor : What is your opinion, Mr. Kirk (Prosecuting Solici- 
tor)? 

Mr. Kirk: I quite agree with Mr. Douglas. It is rather a funny 
thing to agree with Counsel for the defence, but the man is charged under 
Bye-law 34, which provides for a certain penalty. If youask me, I do 
not know how you can exceed it. 

The Assessor : You say this Bye-law is binding on the decision of 
the Mixed Court ? 

Mr. Douglas : It has been agreed to by the Chinese Government, 
and these Bye-laws are binding on Chinese subjects who are brought 
here. Seeing that the Chinese Government has agreed to a body of law, 
I would be prepared to argue that no other body of law is applicable. 

The Assessor : But the Mixed Court is now under the control of the 
Consular Body. 

Mr. Douglas : This is only a special tribunal to govern the peace and 
good order of the Settlement. 

The Assessor ; Then it is cheaper to trade in arms without a licence. 

Mr. Douglas: No, there is a continuing clause. If we continue we 
can be fined $25 a day.t 

The Assessor announced that the fine would be one of $100. 


The aforesaid decision was of great importance to the subse- 
quent practice of the Court in relation to the Municipal Bye-laws. 


*June and July, 1913.—AUTHOR. 
1N.-C.H., August Bist, 1912, p. 646. 
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Practically it was one of the first decisions in which the Court so 
explicitly stated the binding force of the penal provisions of the 
Municipal Regulations, bringing the practice of the Court into 
harmony with the policy of the Municipal Council after so many 
years of uncertainty. In this reference the Court went further 
and established a highly important precedent by assuming jurisdic- 
tion over the roads outside the Settlement owned by the Municipal 
Council, thus solving the problem which the Council tried unsuccess- 
fully to dispose of through the medium of the Consular Body, 
without predetermining the issue of the diplomatic negotiations 
to that effect. 

There were already some cases in the earlier practice of the 
Court in which the Court assumed such jurisdiction, but the principle 
‘was never so clearly outlined as in the judgment delivered by Magis- 
trate Kuan and Mr. Perkins, American Assessor, on June 19th, 
1914, in the case of H. H. Yanco, charged with selling spirits without 
having obtained a licence from the Municipal Council and with 
allowing persons to resort to an unlicensed house for the purpose 
of drinking, thereby causing a nuisance to the community in general. 

The judgment dealt with the question as to whether that 
was the proper Chinese Court for the trial of the offences alleged. 
The Court believed that it would be exceeding its authority to try 
the accused on the charge of selling liquor without a licence first 
obtained from the Shanghai Municipal Council, but that the regula- 
tion of such a nuisance as the one alleged, closely and immediately 
affecting the international welfare, was proper for its hearing and 
determination. In so doing, it was not intended to establish any 
irrevocable precedent, for a clear and permanent delimitation of 
the scope of the jurisdiction of the Court was a matter for diplo- 
matic arrangement between the Chinese and the foreign Govern- 
ments.* 

One year later, the Court limited the jurisdiction of the Muni- 
cipal Council in reference to charges of returning after expulsion. 

Zung Ching-sung, an unemployed Chinese, appeared on August 
18th, 1915, before Mr. Garstin, British Assessor, and Magistrate 
Wong, charged with having in his possession, on the North Sze- 
chuen Road Extension, property alleged to have been stolen, and 
with returning from expulsion. The accused had been ten times 
convicted and eight times expelled from the Settlement. 

After the prisoner had been sentenced to eighteen months’ 
imprisonment, the Assessor inquired whether he had been arrested 
on the North Szechuen Road Extension, and, on being informed 
that this was so, said that he must rule that the North Szechuen 
Road Extension could not be considered to be within the Settle- 
ment when cases of returning from expulsion were being dealt 
with. In future, men were not to be charged with returning from 
expulsion if they were found on the North Szechuen Road Exten- 
sion, unless they were on a part of the road actually inside the 
Settlement. 


°N.-C.H., June 27th, 1914, p. 980 
The principles laid down in the judgment in Yanco’s case aro still dominant in 
Court practice in all analogous cascs.— AUTHOR, 1925. 
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An extract dealing with this case, taken from the Mixed Court 
Register, was published in the Municipal Gazette. This extract 
was misleading in some respects and Mr. Garstin requested the 
Registrar that the charge sheet from the North Szechuen Road 
Police Station be placed before the Court for further endorsement. 
The Assessor said the prisoner was charged with returning to the 
Settlement after being expelled. A person cannot be convicted 
of the offence of returning within the Settlement unless he actually 
comes within the boundaries of the Settlement. Had the accused 
been found guilty of the other charges the case would have been 
different, as the Mixed Court had, he thought, more than once 
held that crimes committed by Chinese on the Municipal roads 
outside the Settlement were within its jurisdiction. 

The Magistrate, Mr. Kuan, said that the charge of unlawful 
possession was dismissed on the ground of insufficient evidence. 
The accused was then heard on the charge of returning from ex- 
pulsion and was sentenced to 18 months’ imprisonment. It was 
then found that the arrest did not take place within the boundary 
limits of the Settlement, so the sentence was cancelled and the 
accused released. 


The Assessor then endorsed the charge sheet as follows: ‘“The 
first charge was dismissed on the ground that the evidence was 
insufficient. The second charge was dismissed on the ground that, 
as the accused was arrested outside the Settlement, no offence 
was disclosed.* ‘ 


ee one The independence of the Mixed Court attracted the attention 
cheok it. of the Republican authorities, who could not forget their loss of 
control over it. During 1912, difficulties continued, mainly in 
regard to the transfer of criminals who escaped beyond the Settle- 
ment, and generally in cases which involved mutual arrangements 
between the Court and neighbouring Magistrates’ Yaméns.t 
However, the Assessors, through the Mixed Court Magistracy, 
succeeded in reaching a provisional understanding eliminating the 
main obstacles in the way of a more regular extradition of prisoners.t 


*N.-C.H., September 4th, 1915, p. 623. 
t‘The local Chinese authorities have again adopted an obstructive attitude in 
to the service of summonses tn civil cases where the plaintiffs are foreigners and 
defendants reside outside the Settlement. The last time an impasse occurred in 
respect of this matter, the Chinese authoritior claimed tho right to try all cases against 
rsons residing in Chinese territory whether the plaintiffs were foreigners or Chinese. 
hen, however, the questions are referred to the more responsible ofticials, there is no 
excuse whatever beyond the shibboleth of ‘sovereign rights.’ It is to be hoped 
that definite rules of procedure for the extradition of criminals and of absconding 
debtors both to and from the Settlement will be adopted and put in force.”” (Re- 

gistrar’s Report for October, 1914). 

“A further instance of obstruction on the part of the Chinese authorities occurred 
during the month, taking the form of a refusal to hand over persons wanted for offences 
oommitted in this Settlement or to allow summonses to be served on defendants in 
foreign civil cases filed in the Mixed Court. With the constant changes that are 
taking place in the local judicature and in the officials responsible for it, it is possible 
that ignorance on their part is responsible for the obstruction met with at the hands 
of some of the subordinates.’”” Registrar’s report for April, 1915. 

tIn 1914, the Mixed Court Assessors and Magistrates invited the City Magistracy 
to a tea-party which was held in the Mixed Court specially for that purpose and dis, 
cussed the terms of mutual assistance. Thanks to the etforts of Mr. P. Grant Jones- 
British Assessor, an understanding was reached to be atrictly followed in cases of 
extradition, execution of warrants, judgments, ete. All the despatchos of the Mixed 
Court were to be conveyed to the native Magistrates through the Commissioner of 
Foreign Affairs, who should be the immediate medium between the Courts. There is 
no record about this important interview and nothing was made out in writing, but 
the City Magistrates gave their solemn word to Keep the arrangement and until the 
present have kept their word as far as they were concerned.—AUTHOR, 1925. 
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On January 18th, 1912, the Consular Body forwarded to the Eien ot hues 
Municipal Council a set of rules proposed by the Republican authori. tradition of 
ties in connection with the extradition of prisoners, which ran as petoners,: 1913. 


follows : 


Indictable offences for the mutual surrender of persons charged : Murder, 
attempt to commit murder, rape, arson, piracy, kidnapping, mutiny, 
burglary, larceny, assault, conspiracy, obtaining goods or money by 
false pretences, desertion, forgery, counterfeiting, embezzlement of public 
money, wilful destruction or obstruction of railroads, trams, vossels, 
bri , dwellings, public edifices, which act endangers human life, 
reception of articles obtained by means of any one of the above crimes 
and accomplices in the above crimes. 

Summonses and Warrants : For civil cases it shall state briefly the 
nature of the case and the time and the place required of him to appear ; 
for criminal cases it shall mention the charge of crime, the time and place 
at which it was committed and the place where the person resides. 
Objection can be taken for any defect in a warrant. 

The Mixed Court warrants, summonses and orders shall be good for 
extradition, with the exception of the places beyond Shanghai and Pao- 
shan District for which application by the Magistrate shall be made by 
issuing despatches requesting the local authorities to do so, with the 
orders of the Courts. They must be endorsed by the Commissioner of 
Foreign Affairs and be taken to the Police Magistrate of the district, who 
shall authorize a constable to execute same jointly with the Settlement 
constable. 

The warrants, summonses and orders issued under the seal of the 
authorities of the Court outside the Settlement shall be good to extradite 
Chinese in the Settlement. They must be endorsed by the Senior Consul 
and be taken to the Municipal Council, who shall direct their constable to 
execute same jointly with the holder of the order. 

There will be an exception to this rule when there is not sufficient 
time to obtain the order of the Court, but in all cases no native officer 
outside the Settlement limits may function or exercise as Police in the 
Settlement, without the co-operation of Settlement Police, and vice 
versa. 

Civil cases for the mutual surrender of persons wanted : Enforcement 
of Court orders will include the seizure or sealing up of properties for 
non-appearance in Court as defendants or witnesses. 

Jurisdiction ; In criminal cases, the Magistrates are only to deal 
with cases arising in their own districts. But when an offence is begun 
in one district and completed in another the trial can take place in either, 
The Court that first had the trial shall be competent to finish the case, 
disregarding the fact that the person may go and reside in another dis- 
trict. In civil cases the Magistrates are competent to deal with the case 
brought against the defendants who at that time reside in the boundaries 
of their jurisdiction, disregarding the fact that the defendant may, 
after the claim had been lodged in the Court, reside in another district. 

The Hearing: Every case in which the Magistrates exercise their 
jurisdictional powers in securing the man on demand for extradition 
entitlos them, before handing over, to the right of a preliminary hearing, 
with the exception of witnesses who are ag ccaieate uired with the understanding 
that they shall not be made defendants in t 


The same rules were also placed before the Assessors for con- 
sideration and remarks. The principle objections to the accept- 
ance in toto of these rules, as expressed by the Assessors and Muni- 
cipal Council, were as follows : 

1.—That in criminal or police cases the Mixed Court holds juris- 
diction, under well-established precedents, over all offenders coming 
under the notice of the Municipal Police, whether in the Settlement or in 
districts fed by the Municipal roads leading thereupon. 

2.—That in regard to civil proceedings, it is of importance to re- 
member that the Court has the authority accrued by usage for the settle- 
ment of all civil cases in Shanghai where foreigners or foreign interests 
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are concerned, the limitation of jurisdiction to residents in the Settle- 
ment being inapplicable. 
3.—That the existence of the rule under which Chinesa residents 

within the Settlement cannot be removed beyond its limits without a 

preliminary inquiry at the Mixed Court and prima facie evidence of 

guilt can be altered under no circumstances. 

However, in spite of these arguments, the Consular Body 
replied in a very moderate tone, consenting to many points of 
the proposed rules, but the Republican authorities still continued 
to obstruct the administration of justice of the Mixed Court.* 
At last the Consular Body was compelled to suggest, as the only 
remedy, that no prisoner should be handed over to the Chapei 
or Nantao authorities until the latter agreed to hand over to the 
Mixed Court any defendant or witness required in connection 
with foreign civil cases or any other cases within the jurisdiction 
of the said Mixed Court. 

This mistrust of the Consular Body of the new régime in Shang- 
hai City was natural. The attitude of the most advanced native 
circles in respect to the methods of administration of justice intro- 
duced by the new Republican authorities justified it as no better. 
Dr. Wu Ting-fang advocated the institution of a special Revolu- 
tionary Tribunal. This tribunal should have been composed of 
leading members of the local gentry and Chinese foreign-educated 
jurists. The object of the inauguration of such a tribunal was to 
insure to political offenders, then being prosecuted in masses, a fair 
trial and to save them from “ the impartiality of the new Chinese 
justice,” administered by the Republican military authorities. 

Such a tribunal was instituted in Nantao and Messrs. Ivan 
Chen, Alex. Ting and Ying Tsai were appointed to act as judges. 
In April, 1912, we find this Revolutionary Tribunal functioning, 
assisted by a body of jurors selected amongst the leading members 
of the local Chinese society, and it should be acknowledged that 
the proceedings in this tribunal were ably conducted by Mr. Alex. 
Ting} in conformity with Western principles of law.§ 

On the other hand, the Republican Government made heroic 
efforts to reform the archaic judicial system of the country. Dr. 
Wang Chung-hai, the brilliant lawyer, who occupied the position 
of the Minister of Justice, tried to secure the assistance of other 
Chinese with foreign legal training in the stupendous work he had 
before him. A start was to be made with the reform of the Courts 
at Peking, and from the Capital the process of re-organization 
was to be extended over the country.§ 


*In May, 1912, the Registrar of the Mixed Court re’ reported : ( (a) That six prisoners 
convicted of hichway robbery on March 5th were sent to Chapei to be tried for other 
robberies committed outside the Settlement. These men were tohave been returned 
to the Setticment to serve their sentence of imprisonment, but up to the present have 
been retained in Chapel; (b) That @ Chinese was arrested on April 23rd, 1912, for 
being concerned with three others in kidnapping a child. The man confessed ‘the 
crime, and warrants were issued for his accomplices. On April 29th, the police made 

application at the Nantao Court for the warrant to be executed and were informed that 
e men had already been brought before the Court and sentenced te two months or 
less periods of imprisonment. 

tsSenlor Consul to the Municipal Council, January 1eth npr 20th, 1912 ; Munici- 
pal Council to the Senior Consul, March sth, May 1st, 

¢Mr. Alexander J. Ting, Barrister-at- -Law, icine: University. 

§Case of Yao Yung-ycek, charged with the murder of two Volunteers while he was 
Magistrate of Sangyanghsien, heard on March 30th, 1912, before Messrs. I. Chen 
Alex. Ting and Ying Teai, with a jury composed of 10 members. The accused was 
sentenced to death but, upon the s Apri 6th, 18 of the Tribunal, was pardoned by 
President Yuan Shih-kal. N.-C.H pul 6th, 1912, p. 18. 

QN.-C.H., May 25th, 1912, page 5 
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The efforts of the Chinese Government* to bring about 
legal reforms in the country seemed to have been sincere but, 
nevertheless, the actual administration of justice still did not inspire 
such confidence as to influence the Consular Body to reconsider 
its decision and to amend the reformed administration of the Mixed 
Court. 

In May, June and September, 1915, the ‘‘ North-China Herald” 
gave accounts of the methods in vogue in the reformed native 
Courts.f It appeared that most cruel tortures were still in use 
and sometimes the officials in question were young men of undoubt- 
ed ability, who rose into official prominence as progressive and 
enlightened members of the Republican party, { against whom 
the Government tried to institute legal prosecution, but who fre- 
quently escaped well-deserved punishment owing to the same 
imperfection of the judicial machinery.§ 


After two months’ interruption in sessions in the native Court Cl 
of the Mixed Court, on January 8th, 1912, the Court resumed the ch 


sittings in purely Chinese civil cases. The materials relating to 
that period are insufficient to enable one to obtain a complete 
idea regarding the first steps of the reformed Court in Chinese 
civil suits. The Registrar’s monthly reports deal mostly with 
changes in the daily office routine, of comparatively minor im- 
portance, leaving aside the organic work of the Mixed Court. The 
only testimony of a contemporary which we have at our disposal 
is “The Report on the International Mixed Court, 1910-1912,” 
by Mr. Frank W. Hadley, which we permit ourselves to cite : 


“During the month of January the hearing of the Chinese civil 
cases was undertaken with the assistance of the Assessors elected by the 
Consular Body, Mr. Hers, Belgian ; Mr. Handley-Derry, British Assessor ; 
and myself. The assistance in these cases has been real and I believe 
the China populace has much more confidence in the Court as at present 
constituted. In this connection it will be noted that 100 summonses 
were issued by the Court during January of this year (1912), as compared 
with 47 for January of 1911 and 418 for the year of 1911. These figures 
cannot be taken at their face value to show the unbounded appreciation 
of the Chinese for foreign interference. It must be taken into account 
that there were no such cases heard during November and December of 
1911, due to the Revolution. 

“* From the old cases which I have reviewed, I am convinced that, be- 
yond the corruption of the Magistrates, there has been gross carelessness 
and ignorance on their part in helping to bring about the entanglements 
which the three of us have been called upon to unravel.” 


*Presidential Mandate of December 28th, 1914, re adoption of expedienta to 
remedy the eristing defects in the judicature : 

To hold stringent examination of law officers ; to check their working resulte ; 
to avoid appointing them to their native towns; to control the practitioners 
in law; to Sppoint district prefecta to act judicially when necessary ; to frame 
rules of procedure for the Courts of Justice ; to revise the law. 

At tho conclusion, the Mandate threatened the soldicrs and all officers of higher 
rank with severe punishment if they dared to interfere with the course of justice. 
The gentry were not allowed to influence the Court in the names of socicties or other 


les. 
+N.-C.H., May 13th, June 19th, September 18th, 1915, p.p. 449, 826, 785, 

$N.-C/H., August. 10th, 1914, p. 101. 

§On January 10th, 1915, an’ order of the President was iseued, prohibiting the 
Prefects of various Hsiens and officers in the temporary Court of Appeals in various 
Taoyins’ Yamens joining any political parties. The Prefects in the different provinces 
and the officers in the Provisional Court of Appeals in the various Taoyins’ Yamens 
who passed judgment in legal cases in districts under their jurisdiction were considered 
as Judges. Those who had previously joined political parties were required at once 
to sever their connection with the parties. ppos disregarding these instructions they 
were liable to impeachment by the Ministry of Justico. (sic /) 
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However, the main feature of the Court work in respect to 
Chinese civil matters was stiJl the rapid increase of the number 
of cases filed and the early reports of the Registrar contain a con- 
stant complaint regarding the growth of the hearing list. 

“The number of cases disposed of is gradually decreasing, whereas 
the number on the hearing list Thich have had no hearing is increasing 
steadily,” writes Mr. R. M. J. Martin, Registrar of the Mixed Court. 
“*The fact that lawyers are now allowed to appear in these cases does 


not facilitate the rapid disposal of cases, but it simplified matters for 
the Assessor, if not for the Magistrate.”’* 


The authority of the reformed International Mixed Court 
was strengthened from the very start by the attitude of the local 
Consular Body, who recognized it as a lawful and competent judicial 
tribunal to which it applied in case of want, instead of resorting 
for relief to the usual diplomatic channels. 

In June and July, 1912, we see amongst the litigants in the 
Mixed Court Mr. D. Siffert, Consul-General for Belgium and Senior 
Consul at Shanghai, acting in the latter capacity, seeking relief 
in actions started against two native banks. Both cases are similar, 
and therefore we cite the second, heard before Magistrate Kuan 
and Dr. Schirmer, German Assessor, on July Ist. The following 
are the particulars of the case in brief : 


On November 16th, 1911, Liu Yen-i, the then Taotai of Shanghai, by 
a despatch requested the Senior Consul to take charge of and administer 
the funds and securities belonging to his office of Taotai, and transferred 
to the Senior Consul all such funds and securities, and the right to collect 

yment of and receive the same. The defendant bank, as bankers, 
held the sum of T1s. 50,000 to the credit of the said Taotai and refused to 
pay over the money to the Senior Consul unless ordered to do so by the 
Mixed Court. Mr. H. S. Oppe appeared on behalf of the plaintiff and the 
defendant was represented by Mr. A. G. Mossop. Mr. Oppe, addressing 
the Court, stated that the Taotai transferred the money to the Senior 
Consul in order to enable him to make on his behalf some urgent paymenta 
in connection with China’s foreign intercourse,f and to save the funds, if 
possible, from being squandered by the irresponsible revolutionary 
authorities. The defendants admitted thet they held this Tls. 50,000 
on behalf of the Taotai, but before paying the money over to the Senior 
Consul they wished to have the authority and protection of the Court. 
The defendants firmly believed that the day would come when the new 
Government of China would call upon them to give an account of this 
money, and therefore they desired to get an order of the Court before 
paying any sum out. That was the only protection they could get in 
the matter, and they would abide by the Court’s decision. 

In giving the decision, Dr. Schirmer said that he and the Magistrate 
agreed that, according to the letter written by the Taotai to the Senior 
Consul, asking him to administer the securities and money, the Senior 
Consul was pledged to do everything he could, and they ordered that the 
money be paid.f{ 


Meanwhile, the increase in the number of Chinese civil cases 
reached a very considerable proportion, which again demonstrated 
that ‘“‘ in this sphere of the Court’s work the average Chinese found 
the greatest difference between the old régime and the new. Since 
Assessors first sat in Chinese civil cases, in January, 1912, 1,400 
cases have been transferred to the hearing list during 18 months§ 


*Mixed Court Registrar’s Report for April, 1912. 
% tincluding the maintenance of the Mixed Court, as a Treaty institution. — 


THO: 
iN: 0.3 H., July 6th, 1912, p 
icipal Council's Report Vor 1913. 
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while the average number of cases filed under the old régime 
did not exceed 500 cases.” 

However, considerable difficulty was experienced in two 
respects—in bringing before the Court the defendant summoned in 
the ordinary way, and in bringing cases to a conclusion. 

The number of summonses served in which the defendants 
failed to appear on the first summons was very considerable. Some- 
times the percentage of such cases was over 36 and attained even 
60. * In quite a number of cases defendants did not appear on 
the second service of the summons and had to be arrested on 
walrants. 

The number of unsatisfied judgments was also very consider- 
able. Practically, the reform of the Court could not improve 
the state of affairs in this respect. Judgment might have been 
given at the first hearing, but it might be many months before 
the judgment was satisfied. Some Chinese were quite content 
to remain in custody for a year or two in the House of Detention, 
where they could receive food and clothing from their friends. 
It was only when the New Year Settling Day approached that 
they made any serious attempt to settle their cases and obtain 
their release.f Of course, this could not be applied to every 
case. Very often the defendant was actually deprived of any 
means to pay his debt, being absolutely destitute, and still he was 
detained in custody for years and years without any hope of being 
released. Frequently he was even forgotten entirely by his credi- 
tors. 

The Mixed Court, after the Consular Body took over control, 
had frequently to deal with such cases and many interesting parti- 
culars illustrating the former practice in Chinese civil cases were 
brought to light. It appears that the main contingent of the 
inmates of the House of Detention of the Mixed Court consisted 
of penniless debtors, while the more wealthy people found a way 
to avoid being detained.t 

Thirty-five civil cases out of the first hundred before the Court 
were applications for release from custody, among which in fifteen 
cases the sum of unsatisfied judgments or unfurnished security 
did not exceed $500.§ 


oad Court mc aielsa Report, September, ene 1913, January, 1914, 


Hu Lu-sheng. The case was called on again later, with the natural result that the 
defendant had absconded. The runner who had arranged the security was instructed 
to rogue the “ guarantor.” It subsequently transpired that none of the guarantors 


With the ald, however of a friend, he persuaded one Tai Haiang- “sheng to repre 
sent himself as Hu Lu-sheng, one of the guarantors, and on September 23rd, 1910, Tal 
appeared before the Court as Hu Lu-sheng. He was kept in the House of "Detention 
until December 13th, when the case came on in the native Court of the Mixed Court. 
On a April 24th, 1911, the case was again heard, when Weng Ch’ing-chuan, the man who 

d induced Tal to personate the missing guarantor, was also before the Court. 

Tai remained in the House of Detention all this time, and when, after the Re- 
volution, the control of the House of Detention passed into foreign hands, he was one 
of the first. to be brought before the new Court for Chinese civil cases. On January 
10th, 1912, the Court ordered that Hu Lu-sheng alias Tai Hsiang-sheng be detained in in 
custody to produce the defendant Li! Tsal-aheng. 

In October, as & result of the receipt of an anonymous letter, the above facts 
were brought to light and after Tai had been released from all responsibility in the 


Continued at foot of page 190 
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On the other hand, in order to prevent the number of abscond- 
ing defendants and unsatisfied judgments from increasing, the Court 
was compelled to adopt more rigid measures regarding the securities 
furnished by the defendants. The newly-established foreign 
administration of the Court gave every opportunity to enforce 
them. The evasion of the Court’s requirements was not such 
a light thing as in former days. The Court instituted inquiries 
into the bona fides of guarantors, the questionable character of 
securities employed by defendants in the past, who subsequently 
obtained their liberty and repudiated their debts, was detected, 
and such securities were disallowed. 


As an illustration of the increasing difficulty of evading the 
Court’s requirements, there may serve a petition addressed to 
the Municipal Council early in 1915 by the inmates of the House 
of Detention for defendants in civil suits which cast light upon 
the irregular practices of the runners under the former régime. 
In this letter the petitioners pointed out flatly that Chinese and 
foreigners were different with regard to litigation. ‘‘ Foreigners 
do not like to go to Court without genuine cause and evidence, 
nine-tenths of purely Chinese civil suits are lacking bona fide support. 
During the late Mancau régime it was very difficult to gct the first 
application approved by the Court ; it would either be rejected, or 
arunner would be sent to make inquiries in the First Instance. After 
receipt of a report from the runner the application could be with- 
drawn without difficulty. However, since the Revolution, the Court 
has accepted all applications for legal proceedings, while the control 
of the House of Detention and the matter of finding guarantees have 
beeninthe hands of the Police.” Further, the petitioners complain- 
ed that in cases where monetary security was required the foreign 
policeman himself had to ascertain the stability of the guarantors, 
who must be capable of meeting twice the amount of the guarantee. 
This was, of course, a very hard requirement to meet, particularly 
as, in addition to this, the new procedure required the presence 
of the proprietor of the shop giving security. The petitioners 
pointed out that there were not many reliable shops in the Settle- 
ment whose proprietors could always be found at the premises. 
At the conclusion of the petition the authors requested the 
Council to take necessary action to alleviate the procedure, etc.* * 


Continued from page 188 


civil case he was, on October 25th, before Assistant Magistrate Wong and Dr. G. 
Pernitzsch, German Assessor, sentenced to three months’ imprisonment for faleely 
acknowledging a certain recognisance of bail in the name of Hu Lu-sheng.—Mixed 
Court Registrar’s Report for October, 1913, 

§ Native Civil Cases : (a) Kao Vung Nyun vs. Jen Tsu Ching : Claim $465, before 
Magistrate Sun and Assessor Klimanck. Defendant detained on December 31st, 
1910, released on March 5th, 1913; (b) Dzien aang Nyoen va. Zang Tsz Teien: 
for accounting, before Magistrate Nich and Assessor Handley-De: ctained April 
30th, 1910, released March 3rd, 1913. (c) Man Jien Sung vs. Zia Nun vying: Claim 
Tis. 559, before Magistrate Wang and Assessor Hers, detained July 28th, 1910, 
released October 17th, 1912; (d) Zi 7'se vs. Yui_Hyan Vong and Zon Nyoh Liang: 
Claim $230, before Magistrate Nich and Assessor Dr. Pernitzsch, detained on Septem- 
ber Ist, 1908, released on July Sth, 1913, etc. 

qSummarised translation of petition from 116 men detained in the House of 
Detention at the Mixed Court to the Secretary of the Municipal Council. Municipal 
Council’s Report for 1915. 

* Municipal Counoill to the Senior Consul, February 17th, 1915. 
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However, the strict enforcement of the requirements of the 
Court concerning the efficacy of the security given necessarily 
caused a considerable increase in civil prisoners the cost of whose 
maintenance was entirely borne by the Municipal Council, and 
thus by the ratepayers. 

This apparently abnormal state of affairs came to the atten- 
tion of the Court and at the conclusion of the hearing of a British 
civil case Mr. C. F. Garstin, Senior British Assessor, in handing 
down the order of the Court, attached the following note: 

‘* Query, whether the ratepayers’ money can legally be applied in 
supporting defendants detained in the House of Detention for civil 
debtors. In my opinion all expenses incurred in feeding and supporting 
defendants detained in the House of Detention should be paid by the 
respective plaintiffs.’’* 

This suggestion received the Municipal Council’s attention. 
An abuse which undoubtedly would have been discouraged by 
this reform was the practice of bringing unjustifiable charges of 
debt for reasons of private enmity, which resulted in the detention 
of the defendant during his inability to find security. 

It was, however, recognized that, without an authoritative 
order from the Court, the change could not be made, and the matter 
accordingly was brought to the attention of the Consular Body,t 
but owing to lack of unanimity among the Assessors and Magis- 
trates this very important point was left undecided.{ In the 
monthly report of the Registrar for October, 1915, we find a second 
suggestion to remedy the evil, viz., “power being granted to the 
Registrar to place all cases not involving a greater sum than $200 
on a special list and arrange that such suits be heard within the 
apace of one month after a defendant has been first summoned 
to Court and is found to be unable to furnish the customary security.” 
This last suggestion was partly accepted by the Court and put 
into effect by setting down for hearing this category of cases during 
the two months’ summer vacations. 

All these new methods of administration of justice adopted ¥ 
by the reformed Mixed Court required considerable tact and ex- 
perience on the part of those charged with the execution of the 
Court’s orders and plans. 

They had to create quite a new form of Court office routine, 
adapted to the requirements of such a peculiar judicial institution 
as the International Mixed Court, and it should be admitted that 
this work was completed very satisfactorily by the first Registrars 
of the Court, Messrs. A. E. Fenton, R. M. J. Martin and M. O. 
Springfield, and their close assistants, Messrs. J. E. Wheeler and 
J. Shaw. 


*Mixod Court Registrar’s Ke for September, 1915. 
is Bupict ve Council to the Senior Consul, January 8th, 1916. Municipal Council’® 
or 
PoThe same question was raleed in April, 1923, by Mr. Mead, Senior British 
Assessor, but until the present the problem of maintenance of the civil prisoners re- 
mains unsolved, and the ratepayers have to pay for their feeding, thus increasing 
the number of persons detained for emall debts.— AUTHOR, 1925. 
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The task was particularly difficult, as the archives of the Court, 
after the elimination of the runners, were in a chaotic state.* 
As a matter of fact, it was very doubtful whether the archives 
of the Mixed Court ever were properly kept. Mr. M. O. Spring- 
field’s Reportt tells us of a shrine existing at the Mixed Court 
where special offerings were made for the discovery of a missing 


file : 

“It is doubtful if any of the hundreds of persons who annually pass 
in and out of the Mixed Court compound are aware that in an attic in the 
main building there is a ‘‘ joss” which, according to a tablet within ita 
shrine, is the guardian of all Court: documents. A secretary, threatened 
with dismissal by the Magistrate if he failed to produce certain docu- 
ments, would hasten to purchase incense sticks and candles, which 
were duly burnt before the shrine. This done, it was claimed that the 
missing file was easily found next morning. Thank-offerings in the shape 
of scrolls and boards which hang on the wall testify that in past years 
the charm did sometimes work. Apart from these special offerings in 
time of trouble, incense was invariably burnt on the first and fifteenth of 
each month. Latterly these periodical offerings have shrunk to once or 
twice annually.” 

In 1912, the staff of the Mixed Court consisted only of a Second 
Assistant of the Captain-Superintendent of Police, with the title 
of Registrar ; two sub-Inspectors placed in charge of the offices, 
civil and criminal; six sergeants and one plain-clothes constable 
for clerical work. However, it became necessary in the course 
of a very short time to increase the staff and to create new offices, 
which in 1918 reached the number of six :—Registrar’s office, 
general, criminal, foreign civil, Chinese civil, accounts and security 
offices. The Chinese branch of the Court consisted of the Magis- 
trates’ Secretary, foreign civil and Chinese civil offices. These 
offices still are retained. The Registrar was placed in charge of all 
offices. The different offices were headed by one Chief Inspector 
(general, criminal) and Inspectors and Sub-Inspectors, besides 
numerous foreign and native clerks. The names of the offices 
indicate the scope of their duties. The accounts office was directly 
under the control of the Finance Department of the Municipal 
Council, which received weekly and monthly reports concerning 
the returns of the Court. All funds deposited with the Court were 
kept in safe custody, by order of the Finance Department, with 
the Compradore of the Municipal Council, in whose name all the 
cheques were drawn.§ 

By no means the least important branch of the Court work 
was that performed by the security office, the handling of which 
required the special attention of the Registrar and the officers 
placed in its charge. 

There were two forms of security which persons coming before 
the Court were called upon to produce. 


*The policy of eliminating the runners resulted in the dismissal in November, 
1912, of two officials styled Court Interpreters. The occupants of these posts were 
more open to corruption than any member of tho Chinese staff. Stand on the 
Bench, as they did, at the left of the Magistrates, they possessed considerable power 
in the eyes of the more ignorant Chinese and to the latter they were known as the 
** Standing Magistrates.” Under the former regime, these officials were responsible 
for releasing civil defendants on security and their duties thus offered a profitable and 
simple method of making moncy for anyone who chose to take advantage of it.— 


AUTHOR, 
tJuly, 1916. 
This shrine fs still in existence in one of the Court buildings. AUTHOR, 1925, 
§Same at present.—AUTHOR, 1925. 
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(1) The “Chiao pao kuo ?’ang,”’ whereby a person who was 
summoned to Court in connection with any case, civil or criminal, 
was required to find a surety who agreed to produce the person 
so secured at the hearing of the case, which might be three months 
later. No penalty was stated on the bond, but failure to produce 
@ person on security resulted in the bondsman being imprisoned 
or his shop being sealed up by the Court. Where the case was 
a civil one, the guarantor might choose between going to prison 
or paying the amount of the debt, though that was not a condition 
of the bond. 

(2) ‘' Jen yin ping pao,” called in English a ‘‘ man and money 
bond.” The extent of the guarantee in this case was an open 
question and no definite ruling has been handed down as yet. One 
opinion was that the guarantor agreed to produce the defendant 
at the Mixed Court when required ; in default of this, he had to 
pay the amount claimed and stated in the bond. The effect of 
this was precisely the same as the ‘“‘ Chiao pao kuo tang,” for, 
unless the guarantor could produce his man, he had either to pay 
the amount stated or go to prison. 

The use of the word “ ping” might have been supposed to 
intend that the guarantor bound himself to produce the man and 
pay the amount named, whether the defendant was before the 
Court or not. 

It was very desirable that this question be settled, both as 
to the relative value of the two forms of security and as to the 
extent to which security, prior to the hearing of the action, might 
be demanded. 

It was conceivable that frivolous actions might be brought 
against persons who were known to be of small means and there- 
fore unable to furnish the requisite security and accordingly be 
detained in the House of Detention for several weeks before the 
cases were heard.* 

_ Heavy sentences for attempts to file fraudulent security were 
imposed, but had little effect. During 1914, no less than 10, 
and during 1915, no less than 16, prosecutions were instituted 
and the fraudulent guarantors were sentenced to different terms 
of imprisonment.t 

As a result of these prosecutions, it was found necessary to 
exercise greater care in inquiring into the securities offered. For 
every bond accepted two were refused. 

This in its turn resulted in an increase in the number of inmates 
of the House of Detention and caused the above-stated letter to 
the Municipal Council concerning the 116 civil defendants. 

In cases where the plaintiffs were foreigners, it was the practice 
to refer the security bond to theAssessors of the plaintiff's nationality, 
for his approval before the defendant was released from custody. 
It should, however, be noted that the usual] inquiries into the 
standing of the proposed guarantor were made by the Court staff 
beforehand, and the bond was not sent unless the guarantor was 
in the opinion of the Court staff, satisfactory for the requirements 
of the case. 


*Mixed Court Registrar’s Report for 1914 
tMixed Court Registrar’s Report for. role ‘1915, 1916, 1917 and 1918. 
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It was the custom in most Consulates to refer these bonda 
to the plaintiffs themselves. This, naturally, gave the latter an 
additional lever in their dealings with the defendants. 


On March 16th, 1915, for instance, a bond was signed on be- 
half of the defendant in an Italian civil case in which the claim 
was for $1,000. The security offered was a shop in the Broadway, 
the contents of which were estimated to be worth about $5,000. 
The bond was sent to the Italian Assessor for his approval the 
same day, but it was not returned to Court. On March 19th, 
the guarantor came to the Court and reported that the foreign 
plaintiff had been to his shop with the bond, and, after learning 
that he was the guarantor, had stated that cash only would be 
accepted. For this the guarantor was not prepared and accordingly 
obtained the return of the bond from the Italian Consulate.* 


All these complexities caused the congestion of work in the 
Court to become very acute. The main circumstances which 
contributed to this congestion may be put under three heads : 


(1) The Mixed Court was a Court of First Instance. There 
was no preliminary hearing in the ordinary course of events, nor 
was there any higher court*to which the most important cases 
were referred. The time of the Court was thus taken up with 
the hearing of the most trivial and the most important cases at 
the same time, which made it impossible for the Court to keep 
up to date with its work. 


(2) The increasing number of cases in which Counsel were 
retained was a second cause of congestion. The difficulty of arrang- 
ing hearings for such cases also was considerable. It might have 
been possible to proceed with hearings, irrespective of the engage- 
ments of Counsel, but that might have resulted in hardship to 
litigants, who would be put to additional expense in having to 
change their Counsel. 


(3) The accommodation of the Court was totally inadequate 
to deal with the number of cases to be heard. There were only 
two real Court rooms. A third room was also available but it was 
much too small for a Court. The building itself may have been 
adequate for the needs of the Court when it was built in 1899, 
but Shanghai had grown to such an extent since then that exten- 
sions were urgently required.f 


The average time taken for a Chinese civil petition to reach 
a first hearing stage (in 1916) was eleven months, as against nine 
and a half in 1915. The Criminal Special Hearing List was in the 
same condition and frequent inquests, some extending over several 
sittings of the Court, added still further to the congestion. This 
state of affairs was slightly improved during the next two years} 


*Mixed Court Registrar's Report for March, 1915. 

Spanish Civil Case, Com lel & Co. va. Leo Man-tsang, November, 1917. shea d 
to the value of $26,900 azainst acclaim for $17,000 was rejected by the Spanis 
Consul, as it was not satisfactory to the plaintiffs. Mixed Court Rogistrar’s Report, 
November, 1917 

tMixed Court. Registrar’s Report for January, 1915 and 1918. 

tThe old Court in which Chinese civil cases used to be heard at the Mixed Court 
war been completely re-arranzed and re-fitted to meet the conzestion that was 8 
feature of that Court and on the morning of Wednesday, January 3ist, 1917, was 
opened before a large and representative gathering of local practitioners. 
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but at the end of the following year the Registrar still com- 
plained in his reports of the growing number of Chinese petitions 
waiting first hearing.* ‘ 

Besides the afore-mentioned comparatively minor defects 
in the working of the Court, the absence of a definite system of 


Defecta in work- 
ing of the Mixed 


procedure was very acutely felt. This absence frequently caused Court. 


a medley in the Court’s practice owing to the varying nationalities 
of the Assessors and the legal principles they professed.f 


On the other hand, the absence of any stable procedure gave 
opportunity to the litigants to use the Court machinery in their 
own interest. In January, 1916, during the hearing of a charge 
of embezzlement against a Chinese in foreign employ, the Police 
Legal Adviser intervened with leave of the Court and drew the 
Court’s attention to a practice which was unfortunately only too 
prevalent,namelythatwhen an absconding employee wasguaranteed, 
the threat of criminal proceedings against the offender was used 
as a means of forcing the guarantors to make good the amount and 
when that had been done any further criminal proceedings were 
dropped. Sometimes, after negotiations had proceeded for months, 
criminal proceedings were only started as a last resort. 


The Assessor and Magistrate considered this matter to be 
of such importance that they directed the Chinese newspapers 
to publish a warning to the effect that the Court would not con- 
sider criminal complaints of this nature in the future where a long 
space of time had elapsed between the commission of an offence and 
the laying of the complaint. 


In publishing such a notice, the Court followed the practice 
of the native Courts, which on similar occasions resorted either 
to the posting of proclamations or inserting official notifications 
in the press, and which the Court as a Chinese Court was apparently 
entitled to do. 


Still it was impossible, even by such extravagant means, 
to remedy the evil, the organic origin of which was the procedure 
adopted in criminal as well as civil matters by various Assessors 
and Magistrates. . 


All this necessitated creating some definite form which was 
able to bring uniformity, if not into the decisions, at least into 
the procedure of the Court. The temporary ‘“ Rules of Procedure 
in Chinese Civil Cases,’ promulgated by the Consular Body in 
1912, long had ceased to cover the volume of the Court’s work. 


The matter had been taken up by the Court itself. On the 
initiative of the British Assessor, Mr. P. Grant-Jones, a Committee 


*Only in the summer of 1924 the ever-growing congestion of the work of the 
Court was finally settled, owing to the strenuous efforts of the staff of the Chinese 
Civil Office, under the immediate guidance of Mr. J. E. Wheeler, Acting Recistrar, who 
arraneed an additional Court room and, by exereising strict personal control over cach 
and overy case, succecded in reducing the number of cases waiting first hearing to less 
than 100. Now it takes not more than thirty days for a petition toreach the stage of 
the first hearing.—AUTHOR, 1925. 

tJapanese Civil Case, Kav:arada Mangono & Co. vs. Zak Wei-zac : Claim $4,345 
for breach of contract, before Magistrate Kuan and Assessor Nishida, December Ist, 
1914. In this caso the son of the defendant answered the call of the Court, and was 
detained as a hostage for his father during many months without any hopo of reloase 
in future, the Asscssor refusing to relcase him until he produced his father. Mixed 
Court Registrar’s Report for June, 1916, 
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of the British Bar was formed which undertook the difficult task 
of drafting a new set of Rules of Procedure for the Mixed Court. 
The proposed Rules were communicated to the Registrar of 
the Court* and certain suggestions were made by this officer, 
who, according to the confession of Mr. Grant-Jonest was perhaps 
best qualified to judge of the needs of the Court’s procedure. They 
were then submitted to the British Assessors for consideration, with 
the request that, should the rules be approved, they should be 
applied as far as the Assessors thought they could be applied and 
that the Assessors of other nationalities should be approached with 
a view to obtaining their support. 


After consultation with the Magistrates and Assessors sitting 
in Chinese civil cases, it was decided to adopt them in those cases 
and a circular letter was addressed on August 16th, 1914, by the 
Registrar of the Court to all Counsel on the roll of the Court, in- 
forming them that the rules might be cited in Chinese civil cases 
as from September 16th, 1914. 


In drafting the rules, the Committee took as their guide the 
simple rules of procedure which were in force in H.B.M.’s Supreme 
Court for China until the present rules were introduced. The 
rules were adapted so as to be applicable to cases in which lawyers 
of various nationalities were engaged and having this in view the 
aim of the framers of the rules was to make them as simple as 
possible. 


However, there appeared to exist an opinion in certain quarters 
that these rules required some further sanction. This opinion 
was voiced by some of the Consular authorities and members of 
the local Bar. Mr. Grant-Jones took up the defence of the status 
of the new rules and at the meeting of attorneys in the Mixed Court 
on September 18th, 1915, he expressed the views of the British 
Assessors and Chinese Magistrates in reference to the above-stated 
opinion, as follows : 


“In the first place, the rules do little more than reproduce in a 
codified form the existing practice of the Court, and, secondly, as you 
have already been informed in the circular letter of August 16th last, the 
rules are not intended as a rigid code binding on the Court and on liti- 
gants, but as the foundation for the establishment of a recognized pro- 
cedure in Mixed Court cases, that is to say, we reserve to ourselves the 
right in any case where tho rules might in our opinion work hardships 
to give relief against them. There is the further point, that the proper 
authority to make rules of procedure is the Court which has to administer 
these rules. The lay mind seems too often incapable of distinguishing 
between the administrative and judicial functions. With the former 
we have nothing to do; with the latter everything. It is to my mind, 
and 1 feel sure that the whole Bar will agree with me, an almost incon- 
ceivable absurdity that such rules as these should require the approval 
of any body other than the Judges of this Court.” 


“The rules,” concluded Mr. Grant-Jones, ‘ will accordingly be in 
force, gentlemen, from this date, so far as this Court is concerned, and I 
am confident of the loyal co-operation of every member of the Bar.” 


*Mr. M. O. Springficld, at present Assistant Commissioner of the Shanghal 
Municipal Police. 

tMr. Grant-Jones's speech at the meeting of the local Bar, September 18th, 
1915.—N.-C.H., January, 1915. 

3Chiuese Criminal and Civil Court composed of a Magistrate and British Assessor. 
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The new set of Rules of Procedure, divided into three sections— 
Criminal Proceedings, Civil Proceedings and Appeals—were publish- 
ed in the same year for general information. The reader will 
find them appended to this book, with all those amendments which 
the flexibility of the Court’s status made possible. 


The newly-introduced rules met with the opposition of the 
American authorities. Mr. C. E. Gauss, Acting U. S. Consul- 
General, instructed Mr. C. M. Bishop, American Assessor in Chinese 
civil cases, to conduct the Court under the old rules. The reason 
given was that the new rules had not received the sanction of the 
Consular Body and that the American Assessors and the Bar had 
no opportunity to come to any decision concerning them. The 
American Consulate resolved to withold its approval of the rules 
until they had been laid before the American Bar for an opinion. 
But in the course of a very short time the American Assessors 
and members of the Bar induced the American Consul to reconsider 
his former decision and the rules were accepted by all Courts. 


The Consular Body, when taking over the Mixed Court, intend- 
ed to institute a Court of Appeal for civil cases, following the for- 
mer practice of the Court when the appeal in Chinese civil matters 
lay to the Taotai and in foreign cases to the Taotai and the respective 
Consuls. The Rules set forth a comprehensive scheme for appeal, 
which consisted of a revision of the case by argument of the parties 
or their Counsel upon the existing record. The nature of the 
claim was restricted. Only cases in which the claim amounted 
to or exceeded Mex. $500 were subject to an appeal. The appellant 
had to furnish sufficient security for the due performance of such 
orders as the Court might make on the hearing of the appeal. 
During the first four years 59 appeals were filed in connection 
with civil cases. The total sum in dispute was Mex. $50,236 and 
Tis. 308,720. In 1916, the number of cases awaiting the formation 
of an Appeal Court increased to 68, involving the sum of Tls. 384,891 
and Mex. $61,923. 


In December, 1912, the Registrar reported that one of the 
most pressing needs of the Court was the formation of a Court 
of Appeals at the Mixed Court, and the working of the Court during 
the past year had shown the necessity for the establishment of some 
Means to carry out the procedure established by the Consular 
Body. But the institution of the Higher Court met with insur- 
mountable obstacles of an organic character. According to the 
Rules of 1869, which still formed the basis of the Mixed Court, 
the Court of Higher Instance was to be constituted by the Taotai, 
who as an official of the old régime held not only the administrative 
but also judicial power. The Commissioner of Foreign Affairs, 
who replaced him in his office of Taotai and Superintendent of 
the Custom House under the new Republican régime, was the only 
native functionary having his official residence in the Settlement, 
but he was vested solely with administrative functions, and in 
no way could assume the duty of a Judge, without violating 
the principles solemnly proclaimed by the Republican Govern- 
ment. Besides this, there was still another point which prevented 
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the Consular Body from resorting to the decision to offer to the 
Commissioner or any other Chinese official the chairmanship in 
the Higher Court. The country was not pacified and political 
passions still were raging. There was absolutely no assurance 
that the impartiality of the administration of justice in the Settle- 
ment which traditionally offered its hospitality to the members 
of all political parties would be preserved if the seat on the Bench 
of » higher tribunal were taken by an official belonging by virtue 
of his position to one of these parties. 

In view of this, the Assessors of the Mixed Court presented 
another plan to solve the problem. According to this proposal 
the Appeal Court for mixed foreign and Chinese cases should con- 
sist of the Consul of the foreign nationality interested, who would 
act as President, the Senior Magistrate and an Assessor appointed 
by the aforesaid President for the purpose of hearing the appeal. 
Should it happen that the appeal was taken from a decision of 
the Senior Magistrate, the Magistrate who ranked next in order 
of seniority had to sit in his place. This was the proposal as it 
was originally framed, but it was understood that some disagree- 
ment existed regarding the Assessor who would constitute the 
third party in the Appeal Court. While he was to be appointed 
by the President, it was stipulated in some quarters that he should 
not be of the same nationality as the former. 

For purely Chinese civil cases, the suggestion was that each 
of the Consuls (excluding merchant Consuls) should sit in rota- 
tion, the remainder of the Bench to be composed of the Senior 
Magistrate and Senior Assessor. In cases where the decision 
appealed against had been delivered by either of these two officers, 
the Magistrate or Assessor next in order of seniority would replace 
his colleague on the appellate Bench. 

In reference to criminal cases, the project upheld the former 
practice, namely, to provide a medium for the reconsideration 
of verdicts and sentences by allowing a rehearing where facts 
were brought to the notice of the Court which would apparently 
justify such hearing.* 

This project, based to a certain extent upon the pre-Revolu- 
tion procedure, but in many respects unique, occupied for some 
time the attention of the Consular Body, but owing to the failure 
to secure the required unanimity, the project could not be put 
into effect. Instead of the Court of Appeal, the Consular Body 
instructed the Mixed Court to allow applications for rehearing in 
civil matters being filed, to solve the problem for the time being. 

Meanwhile, the native authorities hoped to take hold of the 
administration of justice in the Settlement. 

On December 20th, 1915, and succeeding days, a notice appear- 
ed in the Chinese press to the effect that the Commissioner of Foreign 
Affairst had established a “Court of Appeal” to try cases in 
which litigants were dissatisfied with judgments of the Mixed 
Court. This Court of Appeal was to function in the Taoyin’s 
Yamén on Bubbling Well Road and Mr. Chen Pao-ch’ang, Shanghai 
City Magistrate, was to be the first Judge of the Court. 


°N.-C.H., March 22nd, 1913. 
tCivil Governor of Shanghai. 
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The notice went on to say that the first case to be tried was 
that of Tseng Hua-hua vs. Chin Hsiao-yin, and December 24th 
was fixed for the hearing. Inquiries were made of the Counsel 
who represented the parties in the Mixed Court and the latter 
stated that they had not been notified to attend the new “Court.” 
It transpired, however, that the press notice was correct and 
that not only did the City Magistrate hold the so-called ‘“‘ Court” 
in the Settlement but he brought with him several Chinese Police 
Constables, who acted as Court Constables. 

On December 28th, Mr. Holborrow, counsel for one of the 
parties to the action, made an application to Mr. Grant-Jones 
and Magistrate Yui that some action should be taken with reference 
to this Court. It transpired further that three Chinese lawyers, 
two of whom were on the Mixed Court roll, had taken a prominent 
part in the proceedings of December 24th. Subsequently these 
two lawyers were called upon to explain their action, which they 
did to the satisfaction of the Court.* 

However, some days later it was found that the local Chinese 
authorities did not act solely at their own discretion but had received 
instructions from the Central Government, which in this way tried 
to get a hold upon the Mixed Court. The Chinese Government 
promulgated a set of rules governing the procedure of the newly- 
established Court of Appeal at Shanghai. This procedure was 
decided by the Board of Law in conjunction with the Ministry 
of Foreign Affairs and ran as follows: 

1.—In cases in which a Chinese is plaintiff against a Chinese, whether 
civil or criminal, if the plaintiff or defendant is dissatisfied with the 
decision of the Mixed Court, 4.e., in the British or French Mixed Courts, 
he may appoal at the Court of the Taoyin within the timo limit laid down 
by the Board of Law ; and if upon investigation of the facts it is found 
that the grounds are sufficient, a date will be fixed for holding the Court 
of Second Instance wherein the Chinese officials shall make their decision 
independently. 

2.—In cases in which a foreign merchant is plaintiff against a Chinese, 
if the plaintiff or defendant is dissatisfied with the decision of the Mixed 

Court an appeal may be made in accordance with those regulations, at 

the Taoyin’s Yamén, and a date will be fixed, to be notified to the Consul 

goncemed so that he may come to the Yamén as a spectator on the 

Bench. +e 

3.—In cases in which a Chinese merchant is plaintiff against a 
foreign merchant, the Judge of the nationality in question resident in 

Shanghai forms the Court of Second Instance ; and at the time of in- 

vestigation a Chinese official shall also proceed thereto for joint action, 

so that both partics may obtain a just decision.f 

There is no need to make any comments regarding the afore- 
cited rules, which were obviously contrary to all the provisions 
of the respective Treaties. But the Municipal Council took very 
strong exception, and on December 31st, 1914, addressed the Con- 
sular Body, asking it to prevent the recurrence of an “ irregular 
action of this kind by every available means, and to ensure strict 
observance of the procedure as recognized both by the foreign 
and Chinese authorities.’ Moveover, the Council informed the 
Consuls in the same letter that ‘‘if this irregularity ie continued 


*Mixed Court Registrar’s Report for December, 1914. 7 
tExtract from the “Sin Wan Pao,” December 24th, 1915, Municipal Council’s 
Report for 1914. 
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the Council will accordingly issue instructions to the Police to 
effect the arrest of the officials who enter the Foreign Settlement 
for the unauthorized purpose in question.” 

The position of the Mixed Court, with rules for presenting 
an appeal but without a Court to which to go, was in fact anomalous. 
From time to time this was emphasized in cases brought before 
the Court.* The respondents bitterly complained against 
the hardships which they had to bear owing to the absence of the 
Court of Appeal and asked that the appeals be struck out as frivolous, 
or that the money deposited with the Court in connection with 
the appeals be paid out. 

Indeed, the position of the Court was a very awkward one. 

It was impossible not to realize that, in the absence of a Court 
of Appeal, every appeal resembled a simple desire on the part 
of the appellant to cause a delay in satisfaction of judgment, and 
to press the respondent to make some concession in favour of the 
appellant. 

However, the Court was, of course, unable to overrule the 
existing statutes regarding appeals. 

In the case of Captain Davies +s. Ching Chu-ming, in which 
an appeal was filed on 1912 and which was brought up again on 
December 5th, 1916, before Magistrate Kuan and Mr. C. F. Garstin, 
British Assessor, on an application to strike out the appeal on the 
ground that there was no Court of Appeal, and that the petition 
of appeal was frivolous and had delay as its sole object, the Court 
was compelled to overrule it, though the grounds sct forth in the 
said application were irrefutable. 

The five years which had elapsed since the control of the Court 
went over to the Consular Body clearly proved that the obstacles 
in the way of establishing a Court of Appeal were very serious. 

In October, 1917, the same question arose again before the 
Court. Counsel for defendant in the foreign civil case of Hugo 
Reiss & Co. vs. Tsen Sung-ching applied for a rehearing, which 
application was quashed. Counsel then applied for leave to appeal.f 
Magistrate Kuan and Mr. A. Krisel, American Assessor, acting 
as Brazilian Assessor, directed as follows : 

‘* Defendant's notice of appeal may be filed and appeal perfected 
upon condition that he first satisfy the judgment in this case. Upon 
payment of which and the perfection of appeal within 5 days from date, 
plaintiff to give security in the sum of $100,000, in the event of the appeal 
going against him. 

“* Defendant given 6 months within which to endeavour to get appeal 
heard by a properly constituted Appeal Court, failing which appeal to be 
dismissed and plaintiff's security cancelled.” 

As a matter of fact, this was quite an unusual course for putting 
into effect the needed reform, but it resulted in the “i” being 
dotted. On December 6th, 1917, Counsel for plaintiff in the 
same case made an application that the order praying permission 


*Foreign case Davies rs. Ching Chu-ming, before Magistrate Kuan and Mr. C. F. 
Garstin, British Assessor, December 5th, 1916.—N.-C.H., December 9th, 1916, p. 537. 
¢Counsel for defendant pleaded that, owing to the exceptionally high osition of 
thelr clicnt, they would be able to bring about the solution of the prob om. of the 
Appeal Court and requested the Court only to grant them sufficient time to b 
question to the notice of the respective foreign and Chinese authorities at Poking. who 
would contribute to the formation of the much needed Court of Appeal. — AUTHOR. 
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to appeal be quashed and declared void, on the ground that de- 
fendant had failed to comply with the order of the Court. 

The Court, Messrs. Ros and Yui, granted the application 
and disallowed the appeal, upon the ground that the defendant 
failed to comply with the order previously made by the Court 
in which the appeal had been granted.* 

This order of the Court practically put an end to the deadlock 
in reference to the Court of Appeal from decisions of the Mixed 
Court, and in the next year the clauses referring to appeals were 
eliminated from the Rules of Procedure of 1914 and all deposits 
returned to the respective parties. The provisions regarding 
appeal were substituted by provisions concerning rehearing of 
civil cases similar to those applied since the earlier days of the 
Mixed Court in criminal matters. This amendment was not followed 
by any definite ruling of the Consular Body, who expressed their 
consent in a semi-official manner, thus leaving the question of the 
constitution of a Court of Appeal, from a legal point of view, still 
pending and open for any further and other consideration. 


*Mixed Court Reglstrar’s Report for December, 1917. 
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CHAPTER XI.—1867-1924 
THE INTERNATIONAL Bar. 


The flexibility of the statutes of the International Mixed 
Court which enabled the latter safely to pass through the most 
critical moments of its history, and which gave opportunity to the 
foreigners on the Bench to reform the archaic procedure and practice 
of a Chinese Court, gave also ample opportunity to the members 
of the European Bars at Shanghai to share this influence and to 
be called on to participate in the formation of the modern Rules 
of Procedure of the Mixed Court in 1914. 

The association of European lawyers had to fight for their 
rights and the ideas they represented, and only after a lengthy 
struggle the latter could be considered as firmly established. After 
the appearance in Court of the first foreign lawyer, in 1866, they 
had to go through the same phases of brilliant success and entire 
failure as the foreign Assessors had done in the past days of the 
Mixed Court, until their rights finally were recognized by the logic 
of events.* And while the Assessors had the Consular Body and 
Municipal Council to back them in their struggle, logic was the 
only weapon at the disposal of the lawyers to raise their position 
in the eyes of a Chinese Court and public to that prominence which 
they enjoy at present. This prominence was earned by the foreign 
legal practitioners not only for themselves alone but for a number 
of Chinese lawyers, amongst whom now we see such gifted jurists 
as Messrs. Ziar Yun Sung, Alexander Y. Ting, Chang Nieh Yun, 
Ponson Chu and Yang Shun Chee, followed by a number of most 
promising youths such as Messrs. Yang Li Chih, Van Yoong Tsung, 
Chang Kya Wei and many others. The majority of these lawyers, 
even if graduates of British and American law schools, still are 
pupils of foreign legal practitioners of Shanghai, and the Interna- 
tional Mixed Court remains for them the sole practical school of 
law. They enjoyed the respect and prominence which surrounds 
their European and American colleagues long before the Chinese 
Government promulgated the so-called ‘“‘ Lawyer Regulations ’t 
abolishing the profession of ‘‘ Taishu’’ and the respective pro- 
visions of Section CCCXL of the ‘ Tah-ching-lu.” ft 


*Mr. Rennie. 

tSeptember 26th, 1912. 

{Section CCCNI of the Fundamental Law, as given by Sir G. Staunton, lays down 
“that. the person who draws up the information for the prosecutor and by any agerava- 
tion or extension deviates from the truth shall be liable to the same punishinent ag 
the false accurer.”” This is very hard on the consejentious, but imaginative solicitor 
anxious to do the best. by his ecllent, and his position would become altogether im- 
possible, but for the saving clause that follows :—" If anyone meets with a simple and 
uninformed person, who fs unable to state the injuries and injustice which he hag 
sufYered ; and consequently advises and {nstrueta such person rightly and truly how 
to act upon the occasion and, moreover, without tenuation or aggravating the parti- 
culars, draws up an information for him in the legal and customary manner, the giver 
of such assiktanee shall not under these cirenmstances be in any manner punishable.” 
But how easy to catch the poor attorney tripping! If his instructions to his clienta 
are not risht and true, if the petition he indites ‘ deviates,’ as Sir Gicorce politely 
puts it, from the truth, or is not drawn up in the legaland customary form he i liable 


Cantinued at foot of page 203 
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The Chinese lawyers, according to the old Chinese law, had 
no right to plead in person before the Court on behalf of their 
constituents. Their social standing was so low that a Chinese 
Court considered it far below its dignity even to hear such outcasts, 
whom the Commentator on the Twelve Maxims referred to as 
*‘ a class of idle vagabonds, who, having gained some vague know- 
ledge of the way in which to draw up a sentence or two of a half 
intelligible indictment, pose as masters of form.’’* 

The foreign lawyers, of course, from the very start were placed 
on another footing, but still their appearance in Court during the 
earlier period of the Mixed Court’s history had only an occasional 
character. They were admitted to act on behalf of foreign and 
Chinese litigants in mixed foreign and Chinese cases, both criminal 
and civil, but they were admitted only on sufferance, and the Court 
reserved the right to disallow them at any time it liked. They 
were regarded with deepest suspicion by the Chinese Magistrates, 
ignored by them, and very often treated in a very insulting manner 
even by some Assessors and Consuls, who were frequently inclined 
to look upon their pleadings for the Chinese against foreigners 
under their protection as upon an inimical act on their part.f 


Continued from page 202 
to the punishment of a false accuser ; nay, more, and this seems the hardest condition 
of all, if his client turns out not to have been a “ simple and uninformed person,” 
but a very wideawake knave, ruin and the bamboo will stare the lawyer in the face. 
*Social position, snyway, the Chinese lawyer can hardly aspire to, for he is one of 
the best-abueed individuais in the Sacred Edict. ‘‘ There ts,’ observes the Com- 
mentator on the Twelve Maxims, ‘‘ a class of idle vagabonds, who, having gained some 
yogne knowledge of the way in which to draw up a eentence or two of a half intelligible 
indictment, pose as masters of form. They conspire with yamen runners or clerks 
to cheat folk out of their money. If a case comes to trial, they get their share; if 
it fe settled out of Court, they get their share all the sarne; while if hy some lucky 
chance their client wins, though both he and his opponent may he losers, they are 
Ba iners. What is more, they lay claim to gratitude ever after! If their client loses, 
ae peut anlar and you may take your beating and get angry if you like: it is no 
affair of theirs. 


“Talshu,” ne defined by Meadows, were “ half-official perconages somewhat 
resembling our attorneys, their business being the same in {ts nature.” Meadows’ 
account of their status and function is so much to the point, so little accessible (for 
his Notes have been out. of print) and so concise, that it is well worth quoting in ez- 
tenso :—"‘ It would seem that the Taishu are not recognized by the gencral Govern- 
ment ; and it fs certain that, looking over the Chinese Codes, I have never seen them 
noticed. The great convenience, nay, the absolute necessity where there Is much 
business, of having attached to Courts of law some persons to act for litigante acquaint- 
ed with the forme of business, and able to free documents intended to be presented 
there from irrelevent matter, has, however, been the cause of establishment in practice 
of Taishu ; and as cach mandarin on assuming office holds an examination of persons 
desirous of acting in this capacity at his yamen, they may be said to have been formally 
admitted by the Court in which they practice. After the examination just alluded to, 
the mandarin gives into the custody of such as he may select. the wooden stamps held 
by the Talshu and which are delivered every time the mandarinehip becomes vacant. 
Usually the same individuals who acted in this capacity before are aguin selected, but 
thia fe not. always the case; hence an insecurity of the post, which, joined to the cir- 
cumetance of its not being recognized by the general Government, renders the calling 
a@ comparatively much less respectable one than the profession of attorney in Ensland. 

* The Taishu posts a large red card at his door, stating his occupation and the 
name of the yarnen at which he practises. THe generally lives in the neighbourhood of 
the latter. His business, strictly speaking, is confined to the putting into a proper 
form his client's accusation or defence ; which he generally demande from him in 
writing, and retains as a proof that he himself haa not. made additions to the statement. 
contained in it. It is suid, however, that the Taishu sometimes invents stories for 
his clients when their cases are not strong, and also gives them such advice as ‘you 
should contrive to provoke your opponent into giving you a beating,’ etc. If it comes 
out though that they have done this, the mandarin will order their starmmne to be taken 
from them. Their incomes are derived from fees paid by their clienta for the docu- 
ments they prepare, or for affixing an impression of their stamps to such presented to 
them ready drawn up, for without an impression of a Taishu stamp, no accusations 
or petitions are formally received at the yamen. The Taishu hand in the papers of 
their clients to the ramen, and disburse for them the various customary but illegal 
fees.""—N.-C.H., November 9th, 1888, p. 518. 

tBritish civil case, J. W. Duff, and D. M. David vs. the Swatow Opium Guild, 
September 2nd, 1879.—N.-C.H., September 9th, 1879, p. 254. Criminal case of Com- 

radore of the Hongkew Wharf, March 10th, 1880, & 224. Case of likin runners, 
ovember 13th, 1885,—N.-C.H., November 18th, p. 584, ete. 
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The right of foreign Counsel to practice law in the Mixed Court 
was established in the famous case of the Swatow Opium Guild, 
charged with conspiring against foreign trade, which was heard 
before the Taotai, Mr. Chen (Mixed Court Magistrate), Mr. A. D. 
Davenport (H. M.’s Consul) and Mr. C. F. R. Allen (H. M.'s 
Vice-Consul and British Assessor), on September 2nd, 1879, and 
subsequent dates. 

During the hearing of this case, the British Consular authorities 
objected to Messrs. R. E. Wainwright and W. V. Drummond 
appearing on behalf of the defendants, but the Taotai, alluding to 
many precedents of the past, ruled to the effect that both Counsel 
should be heard. Subsequently this case was referred, on Mr. 
A. D. Davenport’s protest with H. B. M.’s Minister at Peking, to 


_the Tsungli Yamén, which endorsed the views of the Taotai. The 


Tsungli Yamén, endorsing the views of the Taotai, did not make 
any mention that the foreign lawyers were admitted only in cases 
in which plaintiffs were of foreign nationality, but as it referred to 
a mixed case, it was then understood that they could be permitted 
to plead only in cases of a mixed nature. 

Practically, however, it is still an open question why the stated 
approval of the Tsungli Yamén could not be applied to all cases, 
irrespective of their purely Chinese or mixed nature, as the aforesaid 
endorsement made no particular reference to any specific case or 
kind of case, but dealt with the matter in general. 

The importance of lawyers being able to plead before the 
Mixed Court without being hampered and ridiculed by the Bench 
was soon realized, not only by the Assessors, who were, like Mr. 
Playfair, obliged to admit ‘‘ their merits in the promotion of justice 
in Court,”* but even by the Chinese authorities, who seemed to 
be traditionally inclined to despise the legal profession. Sometimes 
even the Magistrates upheld the lawyers’ right to plead for Chinese 
defendants against foreign Assessors who demanded the elimina- 
tion of Counsel on the ground that lawyers are not admitted to 
practice in Chinese Courts.t The Chinese higher authorities went 
even further. They frequently invited members of the Shanghai 
Bar Associations to act as their legal advisers and even to sit with 
them on the Bench. 


On January 15th, 1899, the Consular Body held an extra- 
ordinary meeting at which the way in which the claim of Mr. Brook, 
Consul-General for Sweden and Norway, was conducted in the 
Taotai’s Court, was seriously discussed. It appeared that the 
Taotai invited Mr. Drummond, an English lawyer, to sit with him 
in this case as his legal adviser. The Consular Body resolved to 
protest most energetically before their respective Ministers at 
Peking and the Tsungli Yamén against such violation of the Chefoo 
Convention. The local Press also expressed its fear that “if this 
becomes a practice, the inevitable results will be that the Taotai’s 
Court will de facto change into the Court of the lawyer who happens 
for the time being to be favoured by the Taotai, and who by his 


*Mr. Playfair's Report_on Mixed Court, 1893. See Chapter VI, p. 106. 
: “ween runners case, November 13th, 1885.—N.-C.H., November 18th, 1885, 
Pp. fe 
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professional superiority will exercise a deciding influence on the 
Taotai’s judgment.”* 

In course of time, however, the views of the Consular Body at 
Shanghai seem to have undergone a considerable change in this 
respect. Anyhow, during the period between 1905 and 1924, we 
see several practising lawyers sitting as Assessors in the Mixed 
Court and successfully performing the duties of co-Judges, though 
this may appear in many respects contrary to the commonly re- 
cognized principles of modern jurisprudence, even if the sitting 
legal practitioner or his firm does not represent the interests of 
the parties to the action concerned.f 

There were no specific requirements as to the qualifications 
of the lawyers admitted to practice in the Mixed Court at the 
beginning. The question was entirely left at the discretion of the 
respective Consuls and foreign Bar Associations. This procedure 
is still in use and legal practitioners of a nationality which has no 
Bar Association at Shanghai have to refer to their Consuls, who 
are vested with the authority to admit them to the Bar of the 
International Mixed Court. As a rule, only those Counsel who are 
qualified to practice law in their own countries are admitted to 
practice in the Mixed Court. Members of the British and American 
Bars are accepted on producing their respective Bar certificates. 

As far as the Chinese lawyers were concerned, they were not 
admitted to practice in the Mixed Court until the control of the 
Court was taken over by the Consular Body in 1911. So that, 
practically, their appearance in the Mixed Court was solely due 
to this change in the Court’s status, and the Rules of Procedure of 
the Mixed Court in Chinese cases, promulgated by the Consular 
Body in January, 1912, establishing the right of the lawyers to 
plead in Chinese civil cases, referred mainly to the Chinese legal 
practitioners.$ 

A Chinese lawyer desirous to practice in the Mixed Court has 
to apply through the Commissioner of Foreign Affairs to the 
Senior Consul, presenting his diploma and a special certificate 
issued to that effect by the Ministry of Justice at Peking. The 
Senior Consul, after approval, refers the whole matter to the Court, 
with which the final authority for admittance of Chinese lawyera 
rests. The applicant has to make an application in open Court § 
which, upon investigation of the documents produced by him and 
upon his being admitted to the Chinese Bar of the City Court, 
Gente its approval and sanctions the appellant to sign the Court 
Roll.|| 

The International Mixed Court Roll was instituted subsequent 
to the introduction of the Rules of Procedure of 1914. On May 


°N.-C.H., January 23rd, ier 113. 

¢Commander J. D. Musso, 1905-1910, as Italian Aesessor. Mr. J. M. Tavares, 
1916-1924, as Portuguese Aseessor. Mr. Noa. Ivanov, 1924, as Senior Consul’s 
Special Asgessor. Mr. N. F. Allman, 1924, as Mexican Assessor. 

tAn exception to this rule was Mr. Alexander Y. Ting, the first. Chinese lawyer, 
he having been admittcd upon his British Bar Association certificate before the 
Chineve Revolution in the Autumn of 1911.—AUTHOR. 

sThis procedure fs still in uxe.—AUTHOR, 1925. 

The same procedure is applied in the cage of a foreizn Jawyerofa nationality 
either unrepresented by # Consul or not enjoying the privilege of extraterritoriality 
wishing to practice In the International Mixed Court. But the applicant, Instead 
of the certificate of the Minister of Justice at Peking, has to produce a certificate 
issued either by the Commissioner of Foreign Affairs or his Consul.—AUTHOR. 
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14th, 1914, all lawyers wishing to practice in Court were invited to 
sign the Court Roll in the office of the Registrar of the Mixed 
Court. Mr. Harold Browett was the first who attached his name 
to the Roll. Amongst the first signatories were three Chinese 
lawyers who returned to Shanghai after qualifying in England. 
At the end of 1916 the names of 122 lawyers appeared on the Roll. 
Their nationalities were: 58 Chinese, 33 British, 11 American, 
6 Japanese, 5 French, 3 Austrian, 2 Portuguese, 2 German, | Italian 
and 1 Spanish. In 1924 the number of lawyers practising in the 
Mixed Court, foreign and Chinese, excecded 200. 

The latter figure shows the volume of the credit which is 
enjoyed by legal practitioners of various nationalities at Shanghai, 
in spite of many opinions voiced to the contrary. Moreover, the 
proportion of four to one of the total number of cases in which the 
parties are represented by Counsel to the number of cases in which 
the parties are unrepresented, speaks for itself. It appears that 
the time when lawyers were the object of general mockery by the 
public attending in Court, and had to cry out in desperation, 
defending the sacred rights of the liberty of a strange nation, that 
‘they came down to the Court under the flag of their country,’’* 
had long passed. The Consular Body’s restriction that lawyers 
could be challenged in cases in which the other party was not re- 
presented by Counsel, also has fallen into disuse. Now, even the 
most insignificant cases are conducted by prominent members of 
the Bar and cases in which lawyers appear without getting any 
fee are frequent. 

On the other hand, in 1917, the Court decided that in cases 
in which the accused were liable to capital punishment a lawyer on 
the Roll of the Court should defend them.t However, this arrange- 
ment, most essential from the point of view of justice, was very 
often neglected and only in April, 1924, the Magistrates and As- 
sessors sitting in criminal cases definitely resolved that in future, 
in all cases involving capital punishment, wherein the accused were 
unable to employ Counsel to defend them, a lawyer on the Roll of 
the Court should be appointed by the Registrar to undertake the 
defence. The appointments were to be made in rotation, and 
should the lawyer appointed be unable to appear, it should be 
incumbent on him to provide a substitute. In accordance with 
the above ruling, prisoners were so defended in several cases during 
1924. No payment of fee has been authorized to any lawyer 
appointed by the Court to defend a prisoner except actual out-of- 
pocket expenses incurred by him, such as payment of locomotion, 
etc., etc. These expenses, if applied for, might be paid out of 
the Mixed Court “ Poor Box.” 


*Case of Li-Chun-lan, charge of sedition, before Magistrate Pao Li and Mr. 
8. P. Barchet, American Assessor, May 22nd, 1908, N.-C.H., May 25th, p. 495. 
Messrs. Jernigan and S. Fessenden, appearing for the defendant, were the object of 
gross insult on the part of the Magistrate and mockery of the native audience in 
Court.— AUTHOR. 

+Case of Heinrich Kremla, charged with murder, before Magistrate Kuan and 
Mr. Grant-Jones, October 17th, 1917. The Court assigned Mr. G. D. Musso to de- 
fend the prisoner. The Assessor stated that Mr. Musso was not defending for a fee, 
but because he had been appointed to do so by the Court. 

tActing Registrar to the Cominissioner of Police, April 30th, 1924. During 1924 
not one of the lawyers appointed by the Court to defend the prisoners Hable to capital 
punishment applied for compensation for expenses incurred in connection with con- 
ducting the defence.—AUTHOR, 1925. 
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The mutual relations between the lawyers and their clients 
regarding the amount and method of payment of professional fees 
was and still is not regulated by any rules. 

The Court, which, in the absence of any Bar Association at 
the Mixed Court, exercises control over counsel, leaves the fixing 
of the amount of lawyers’ fees for professional services entirely 
to mutual arrangement by the parties concerned. 

In this respect the Mixed Court, as a Chinese Court, followed, 
and still follows, the practice of the Chinese Courts and rather 
ignored, and ignores, this question. Thus the ruling which the 
Court, composed of the Taotai, Mr. W. H. Medhurst, (H. B. M.’s 
Consul) and Mr. G. Alabaster, gave on March 3rd, 1873, regarding 
lawyers’ fees is still in force.* ? 

The Taotai held at that time that, ‘‘ though it was the practice 
to allow these (legal costs) in English Courts, the Mixed Court did 
not recognize expenses for Counsel.” 

We do not intend to criticize this maxim, but it is obvious 
that it very often causes great hardship upon the litigants, who 
have no remedy whatsoever against loss incurred by legal expenses. 

The only remedy with regard to the expenses so incurred which 
the Court affords to the litigants is the granting of damages suffered 
by one of the parties owing to the other party having knowingly 
filed an unjust claim. Such grants are, of course, of rare occur- 
rence and can only be taken as exceptions to the general rule.t 

The Court also did not recognize lawyer’s fees for professional 
services rendered in connection with bankruptcy proceedings as 
debts to be included in the general assessment of liabilities of the 
bankrupt if these services were rendered in connection with the 
institution of the proceedings or during the course of such proceed- 


‘The question whether, in cases in which Counsel’s services 
are rendered prior to the filing of the petition in bankruptcy, the 
lawyer's fee could be included in the liabilities to be reimbursed 
from the general assets of the bankrupt, or not, still is not definitely 
decided by the Court and is open for consideration. The Court 
reserves the right to render a decision in each case upon its own 
merits.§ 

The only exception to the general practice of the Court in 
matters relating to legal fees is that the defendant in a civil suit 
is ordered to pay the fee to the plaintiff’s counsel in case of failing 
to file an answer to the petition within the stipulated 20 days. 
In such an event the Court, if granting leave for the extension of 
time to file an answer, fined, and fines, the defendant, or his Counsel, 
as the case may be, in favour of the Counsel of the other party, 
for loss of time in a useless appearance in the Court, provided that 
the application for extension of time is made at the last moment 
“SN'G.H,, March 6th, 1873,p.213. 

4C.C.C. ‘Dzien Sian Ku, Letters of Administration, before Messrs. Yul and J. E. 
Jacobs. Court’s order of December 18th, 1924; “ Petitioner shall bear costs and in 
addition pay Tls. 75, attorney's fees.” 

$The eaid principle haa recently been upheld by the Court in the Chinese civil 
cane, Kwang Foh Long, in bankruptcy, before Messra. Yuland N. F. Allman, 1923. 
Court’s order of June 14th, 1924, ran as follows: ‘‘ Court accouutant’sreport approved 
eeeer for the item of Tls. 409, legal fees rendered to the petitioner 1a connection with 
this bankruptcy procecding.” 


§Chinese civil cnse, Thong Ying Bank, in liquidation, before Messrs. Yul and 
Jacobs. Court’s order of November 10th, 1924. 
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when the case has already been brought up for hearing by default. 
The sum to be paid by the defendant or his Counsel in such cases 
varies from $10 to $35.* 
ene cet ee There is a belief in certain quarters that lawyers have a preferen- 
sums adjudicated tial right to be rewarded for their professional services out of 
in casea they conl- money adjudicated in favour of their clients in cases in which they 
have represented them. Occasionally Counsel have claimed a lien 
upon such money. 

It is also frequently stated that lawyers are in such a way 
protected by the Court against unscrupulous clients, but close 
scrutiny of the Court’s archives does not disclose any ruling or 
decision of the Court in support of this allegation. On the contrary, 
according to the rules now in practice, every litigant is entitled to 
get the sum adjudicated in his favour or deposited in his name 
without the consent or presence of his Counsel, provided that he 
can prove his identity to the satisfaction of the Court officer in 
charge of the said sums. It is usual, however, to require the 
presence of Counsel, or their interpreters, to avoid mistakes. 


a eerie. On the other hand, the Court does exercise a certain control 
ing lawyers. over the functions of Counsel admitted to practice in the Mixed 


Court, in order to check possible abuses on their part. 

This never has been an easy task, for the Mixed Court has 
only limited jurisdiction over the majority of the foreign lawyers, 
who enjoy exterritorial rights, which places them entirely outside 
the competence of the Mixed Court. 

The introduction of the Court Roll in 1914 greatly assisted 
the Court to overcome this inconvenience and to give the control 
exercised over the functions of lawyers a certain legal aspect. 
Counsel, by signing the Court Roll, voluntarily submit to the 
authority of the Court and are considered officers of the Court. 
This conception was many times voiced from the Bench and was 
definitely established in the case of Fao Ching and Dan Nyen, 
before Magistrate Yui and Mr. Byrne, British Assessor, in October, 
1917, when the Court summarily ordered one of the Counsel to 
pay into Court certain money within 24 hours, and the Assessor, 
delivering this order, stated upon the request of the Counsel con- 
cerned that the Court summarily ordered him to pay the money 
“as he received it as an officer of the Court.”f 

The Court also imposes upon defaulting Counsel fines for minor 
breaches of its regulations and orders, resorting to suspension from 
practice in the Court only in very serious cases of breaches of legal 
ethics and for criminal offences. 

The fines range from $10 to Tis. 25 for failure to appear in 
Court, file an answer, etc. The money goes to the ‘‘ Poor Box ”’ 
and is distributed amongst the charitable institutions patronized 
by the Court, such as the Door of Hope and the Sinza Refuge for 
Slave Girls. 

Sieprosion:ét Suspension of lawyers from practising in the Court was and 
oa is still the most severe penalty, to which, as stated above, the Court 
resorts very seldom. 


enecdntly upheld in Chinese civil case, Kyong Woo Sz vs. Kyons Nyok Ling 
before Messrs. Yui and Martin, 1924. Court’s order of June 28th, 1924, 
yRecord of Fao Ching and Nyen‘'s cuse. Mixed Court archives. —AUTHOR. 
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The first case of the formal suspension of Counsel 
occurred in 1908, when the Court, composed of Magistrate Li 
and Mr. S. Barton, British Assessor* suspended a lawyer 
from practising before the Court for a period of three months. 
Of course, this suspension was good only for the Court com- 

of the British Assessor, but still it was practically 
the first serious attempt on the part of the Court to exercise 
control over foreign lawyers. 

This action of the Court, however, was immediately taken 
up by the Consul of the Counsel concerned who lodged a strong 
protest with the British Consul-General and notified the Taotai 
that the Chinese authorities would be held responsible for any such 
course, adding that the matter would be brought before the Con- 
sular Body.t 

We do not know the result of this protest and the exact 
decision of the Consular Body on the subject, but the Counsel 
concerned was soon reinstated to his rights. 

On the other hand, the order of the Court clearly showed the 
imperfection of the system, as the same lawyer was only barred 
from appearing before the Court composed of the British Assessor 
and the Magistrate who gave the order. He could plead before a 
Beneh differently constituted, if the Assessors of other nationalities 
did not concur with the order of their British colleague. 

Such a state of affairs even could result in the Assessor or 
Consul of the suspended Counsel taking the side of the latter and 
suspending any other lawyer of the same nationality of the suspend- 
ing Assessor, thus forcing him to reconsider his decision. 

This did actually happen in the case of a Japanese lawyer 
who was suspended by the Italian Assessor in 1918. Upon 
learning this, the Japanese Assessor suspended all Italian 
lawyers from practising in the Court, stating that, ‘‘ so long 
as the said Japanese lawyer is barred from the Court, he cannot 
permit the appearance before him of any attorney of the 
nationality of the Assessor concerned. A copy of this to be sent 
to the Italian Assessor.’’} 

The incident, of course, was settled to the satisfaction of all 
concerned, and further it was decided by all Assessors and Magis- 
trates that in case of suspension of any lawyer by any of the As- 
sessors and Magistrates, all other Assessors and Magistrates, upon 
being notified to that effect, would uphold the order. This arrange- 
ment has been strictly followed by the Court since then and still 
remains in force. 

The period of suspension was, and still is, not defined, and 
rests in the discretion of the Court. In a recent case a Chinese 
lawyer was suspended for a year for having induced a witness to 
give false evidence in a civil case and to institute a malicious prosecu- 


Pp. 384. 
.”* April Ist, 1918.—N.-C. H., April 6th, 1918, p. 38. 
The project of a new set. of Rules of the Mixed Court of 1906 (see a pendix) contains a 
roV the Court. <Accord- 
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tion.* There is no reason to doubt that the Court has the right 
to suspend a lawyer for any term, even up to complete disbarring. 

One of the weaknesses of the legal practice of the foreign 
Counsel in the Mixed Court was insufficient knowledge of the 
Chinese language on their part, though the Chinese language 
was and is still the official language of the Court. This made 
the law yers entirely dependent upon their Chinese interpreters. 
Every foreign lawyer coming to Shanghai, attracted by the 
opportunities which legal practice seemed to offer in this greatest 
and richest port of the Far East, immediately fell into the 
interpreters. Practically the whole prosperity of the newly-arrived 
hands of his Chinese practitioner depended on the skill, 
experience and social standing of his interpreters. The Chinese 
interpreters in most cases were the first teachers of the 
lawyer in the peculiar Chinese Common Law, rituals and 
local customs, the knowledge of which, in the absence of 
sufficient material in writing, he was able to get only from 
them. It is long before the lawyer can obtain sufficient 
experience to geta clear idea of the intricacies of Chinese 
customs and be able toconduct a case independently of his 
interpreter. 

This normal, and at the same time abnormal, state of affairs 
gave birth to many abuses on the part of interpreters in handling 
matters for their employers, and to the appearance of the so-called 
“touts.” One of the first Registrar's reports contains a complaint 
of the method of translating in Court by the lawyers’ interpreters. 
Knowing as they did the points which their client: wished to bring 
out, some interpreters did not hesitate to ‘‘ lead” witnesses even 
after objection had been raised by one side to the form of question 
put by the opposing Counsel. 

“If it were possible to enforce some system of registration of law- 
yers’ interpreters, complaints of the above nature would not be so 
frequent,’”’ concluded Mr. R. M. J. Martin, then Mixed Court Registrar - 
in his report for April, 1912. 

It was not until 1918, when the registration of the interpreters 
was instituted, that the Court, compelled by the misconduct of 
interpreters, stated during a sitting that this was the only possible 
way to put an end to the interpreters’ abuses.t Registration 
resulted, of course, in eliminating many kinds of abuses on the 
part of interpreters, by giving the Court the same disciplinary 
power over them as it possessed in respect to their employers after 
the institution of the Court Roll, but it could not eliminate such 
things as wilful misrepresentation by the interpreters vis-a-vig 
their masters and the Court. 

The first persons, of course, who had to suffer from the in- 
terpreters’ misrepresentations and mistranslations were the lawyers 
themselves, their clients acquiring the belief that ‘‘ when once a 
counsel is engaged it is tantamount to giving up every right of 
having a say in the case of the client, for the lawyer will do practi- 
cally what he pleases.” f 

*Criminal case of Liang Zung Chuin vs. Jee Dan Lai, charze of falre pretences 


before Messra. Kuan and Martin. Court’s order of May 26th, 1924. 
tMesers. Li and G. P. Garstin, January 5th, 1918.—N.-C.H., January 12th, 


1918, p. 80. 
Chinese civil case, Sing Zu alias Kwo Yen, petition for record, April 11th, 1924. 
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The registration of the interpreters could not eliminate the 
so-called “ touts,”’ hunting for clients and fostering in every possible 
way litigation in the Mixed Court. 

It is impossible to describe all the methods to which these 
clever “ brokers-at-law ” resorted to allure a client and to induce 
him to retain the desired advocate, but the Court’s records give 
some idea of the “ touting” in vogue in the Settlement in a not 
remote past. 

One of the first examples of these methods came within the 
knowledge of the Court in 1916. 


‘* Gentlemen of the Bar,”’ said Mr. P. Grant-Jones, British Assessor, 
opening the Court, ‘* there is so large an attendance of the Bar in the 
Court here that I propose to address you briefly on a matter which has 
recently been brought to my notice. I refer to the appearance in the 
Chinese Press of advertisements in the names of certain members of 
the Bar. I don’t propose to mention those names, but the practice 
is highly unprofessional and a breach of legal etiquette. The adver- 
tisements themselves are so blatantly vulgar in tone that I am convinced 
that Counsel themselves cannot be responsible for their publication, 
which is rather to be attributed to the mistaken zeal of interpreters or 
other persons in the offices concerned. I have, therefore, to request 
that members of the Bar will warn all such persons against this practice 
and will inform them that a repetition of the offence will entail serious 
consequences, possibly suspension from functioning in this Court.”* 

In the records of the Court for the next year we find reports 
on a number of cases brought before the Court in which the in- 
terpreters, runners and other underlings were charged with ex- 
tortion, bribery, obtaining money under false pretencest and 
combining and conspiring with others with intent to promote 
litigation in the Mixed Court. There was no provision in the 
Chinese Provisional Criminal Code under which the latter charge 
could be preferred but the Mixed Court took cognizance of it, acting 
in conformity with the Chinese Common Law and the practice 
of the native Courts in similar cases. The promotion of litigious 
business was looked upon by Chinese with just as much disgust as 
by Western nations, but if in some countries it did not constitute a 
criminal offence punishable by Jaw, in China it was a very serious 
crime in Common Law.{ 

In the Autumn of 1917, the situation became unbearable and 
the Court ordered a special notification warning the people against 
the practices of the so-called lawyers’ brokers,’ which was posted 
in front of the Mixed Court. In fact, the situation was serious. 
The Court was menaced by people who had very much in common 


®N. Pepi August, 5th, 1916, p. 247. 
tCase of "Liang Tsung-zar and Fo Zau-b  Ghanzed with obtaining money 
under false pretences, before Magistrate Yui and Byme: | British Assessor, 
Ootober, 1917.| Mixed Court Registrar’s Report for October, 
tCase of V. P. King, charged with combining and Ponsticng veith others with 
intent to promote Iitication in the Mixed Court, before Magistrate Kuan and Mr. 
G. P. Byrne, British Assessor, September, 1917. The accused was sentenced to 5 
ears’ imprisonment and expulsion. It was ordered, however, that effect would not 
e given to this sentence unless and until the prisoner was again convicted by the 
Gourt of an offence similar to that on which he nae been found guilty.—N.-C.H., 
September 29th, October 13th, 1917, pp. 732 and 91. 
§* Notice is hereby given that, according to the procedure of the Mixed Court, 
laintiffs in civil cases, only on presentation of their petition, are required to pay & 
Bourt t fee of 14 per cent. when the case comes on for hearing, the minimum fee being 
.50 and maximum $100. 
‘* A formal receipt is given by the Registrar for all moneys paid into Court. 
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with the notorious Court runners. Even the same tea-shops which 
were formerly the beloved resorts of the latter revived their busi- 
ness and were flourishing. The reason for this was that they were 
now the resort of the ‘‘ touts.” They swarmed around the Court in 
search of prospective litigants, lured them into nearby tea-shops 
and there recommended that the case should he placed in the 
hands of some lawyer in whose employ as “touts” they were, 
or claimed to be. The sum of the legal fee, which they charged 
on behalf of their supposed employers, was sometimes in excess of 
the sum actually received by the lawyers. In some cases, not 
content with this very high scale of brokerage fleeced from the 
plaintiff, the touts called on the person named as defendant, in- 
formed him or her of the impending lawsuit, and got money for 
this valuable information. 

It is greatly to be regretted that some of the lawyers dealt 
direct with the “touts” and paid them a fixed commission on 
all business brought in. It is difficult to give the number of persons 
engaged in this presumably lucrative profession, but some idea 
can be gained from the fact that one lawyer, when called upon to 
furnish an Assessor with a list of his Chinese employees, handed in 
a list containing 28 names, 10 of whom he classed as translators, 
interpreters, clerks and office boys and the remaining 18 as 
“ brokers.” 

The foregoing description of the methods employed by touts 
and interpreters is based on occurrences which have come under 
the notice of the Registrar of the Mixed Court, and members of the 
Court’s staff on various occasions. Of course, the Court has done 
everything in its power to check this business by instituting a 
vigorous prosecution against persons involved in touting, which 
then took another form—a form more refined and therefore almost 
inaccessible for the Court. 

The control exercised by the Court over the lawyers’ inter- 
preters in the form of their registration is apparently insufficient, 
though it should be acknowledged that the present contingent of 
lawyers’ interpreters is far better than it was even five years ago. 
The lawyers, having realized the importance of their work, try to 
select their immediate assistants amongst the better class of Chinese 
and mostly amongst the young Chinese lawyers whose moral] stand- 
ing prevents the recurrence of past offences. 
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“Tf approached by any person for other fees or expenses, litigants are requested 
to refuse any such demand and report the matter to the Registrar, whe will bring it to 
the notice of the Court. 

“It ia also known that lawyers’ touts, agents and middlemen betray the con- 
fidence of their clicnts to any other person from whom they can obtain money. 

“ Henceforth, all litigants wishing to engage Couneel should approach the lawyers 
direct and not through these touts, etc., thereby avoiding unnecessery expense and 
putting a stop to malpractices.” 
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CHAPTER XII. 
UNREPRESENTED FOREIGNERS 


(Germans and Austrians under the jurisdiction of the Mized Court. 
Poles, Czecho-Slovaks and Chileans.) 


Following the course of the gradual emergence of the Mixed 
Court from a chaotic state of affairs into comparative good order, 
we may say that at the end of 1916 the main elements forming the 
machinery of justice of the Mixed Court already had attained a 
status which was found highly practicable. 

The Court was in possession of definite statutes with regard 
to the constitution of the Bench, jurisdiction, power and procedure, 
based on fifty years’ experience, and of a highly qualified Bar. 

The flexibility of these statutes ensured further progress, which 
was essential, as it was fated that the jurisdiction of the Court soon 
should be extended over persons belonging to nations of the highest 
Western culture, Germans, Austrians and Russians who came under 
the provision of Article VII of the Rules of 1869, and whose legal 
status was first levelled to that of unrepresented foreigners, and 
then, after the conclusion of the respective Treaties, to that of the 
Chinese. 

Before dealing in detail with this new problem which confront- 
ed the Mixed Court and which ultimately was solved by this Court 
in a most satisfactory way, a retrospective glance may be cast 
upon the jurisdiction of the Court with regard to the so-called 
“unrepresented foreigners.” 

As has been already stated in Chapter IV, the number of cases 


of so-called “‘ unrepresented foreigners’ or subjects of non-Treaty Foreign 


Powers coming under the judicial cognizance of the Court was in- 
significant. 

Most of the cases in which the “ unrepresented foreigners ” 
were directly involved were, practically, subject to the jurisdiction 
of the respective Consuls of the Treaty Powers who accorded to 
them good offices, and as far as the local Chinese authorities were 
concerned this state of affairs never was seriously disputed. On 
the contrary, the local Chinese authorities readily responded to 
every move of the Consular and Municipal authorities to exempt 
the unrepresented foreigners from native jurisdiction,* though this 
attitude in some respects was contrary to that of the Chinese Govern- 
ment.f But all claims and protests on the part of the Chinese 


‘Article VI of the Agreement of June 25th, 1863, between the U. 3. Consul- 
General and Impcrially-appointed Intendant Hwang ; Imperial Commissioner and 
Futai-ll to the Shanghal msular Body, December ist, 1863. See Chapter III.— 


AUTHOR. 

tIu 1869 the Tsungli Yamen, apropos of a case of robb committed by certain 
unknown foreigners in Chefon, sent a circular Note to the foreign Ministers at Peking, 
stating that. when persons of non-Treaty Powers committed crimes on land or water 
within the Chinese dominions, they should be arrested, tried and punished by Chinese 
authorities according to Chinese law. 69 New Collection General 14-15, 


Continued at foot of page 214 
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Government with regard to jurisdiction over ‘‘ unrepresented for- 
eigners,” as well as the definite provision of Article VII of the 
Rules of 1869, affected very little the actual state of affairs. The 
Consuls of the Treaty Powers, such as Russia, France and Germany, 
continuously exercised jurisdiction over subjects of non-Treaty 
Powers to whom they accorded protection by virtue of private 
arrangements of their Governments. Finally, only those subjects 
of the non-Treaty Powers came under the jurisdiction of the Mixed 
Court who either were not registered with the respective Consulates 
affording them protection or to whom the protection was denied 
for some reason or other. 


Just the same can be said about persons, though of a nationality 
represented by a Consul at Shanghai, to whom this protection 
was denied. The Mixed Court had practically to deal more with 
the so-called ‘‘ unrecognized ” than with “‘ unrepresented ”’ foreign- 
ers, until lately, after the Great War, the system of affording pro- 
tection to the subjects or citizens of the non-Treaty Powers was 
followed with few exceptions.* 


The number of these people of various nationalities was and is 
still considerable, as the respective laws of America, Great Britain, 
France, Italy and other Powers regarding registration, birth, 


Continued from page 213 


In 1894, the Chinese Government protested against the assumption of jurisdiction 
by the American Consul-General at Shanchai over Japanese to whom the United 
States Consulate lent friendly offices during the Chinese-Japanese War, 1894-1895.— 
Mr. F. E. Hinckley, American Consular Jurisdiction in the Ortent, p. 174. 

In 1908, the Walwupu, upon being informed by the German Minister at Peking 
that, in compliance with purkey § request, the German Government had instructed 
him to act on behalf of the Turkish Government, stated that subjects of non-Treaty 
Powers residing in China were subject, as heretofore, to the judicial power of China. 
70 New Collection (General) p. 33. 


* The French Consul-General at Shanghat still affords protection _to certain per- 
sons of Polish, Czecho-Slovakian and Turkish nationality being in French employ, 
or by special order of the Ministry of Foreign Affairs at Paris. 

In one of the latest decisions of the Mixed Court on the subject, the Court 
upheld the official Chinese point of view and Messrs. Kuan and A. J. Martin, 
Senior British Assessor, stated In the criminal case of Mr. N. E. B. Ezra tvs. Yih 
Chung-woo, C. K. Yap and others, on February 14th, 1925, ar follows : 

“ The exact position with regard to Mr. N. E. B. Ezra is as follows : Ezra has come 
before the Court as a complainant in a criminal charge and a plaintiff in a civil action 
against certain Chinese, who are also charged by the Police with offences under 
Article 266 of the Chinese Provisional Criminal Code. There is soine doubt as to 
Ezra’s precise nationality. He is either: 

“(a) a natural born British subject, in which case his case should be heard by 
the Magistrate and the British Assessor, or 

bi oe ig he has divested himself of his British nationality and has become a Turkish 
subject. 

““A Turkish subject who fs not: registered at the French Consulate-General and 
therefore not under French protection has no extraterritorial rights, and is therefore 
in all respects subject to the jurisdiction of the Mixed Court. And in this case also, 
therefore, Ezra’s case should be heard by the Magistrate and the Assessor of the day, 
who happens to be the British Assessor. The Spanish Consul, however, claims that 
the most favoured nation clause in the Treaty hetween Spain and China gives hin 
the right to register any foreigner not in the enjoyment of extraterritorial rights— 
as, for instance, a Russian—and thus confer extraterritorial rights upon him. This 
claim is resisted by the Chinese Government, and the Magistrate therefore nolds that, 
assuming Ezra to be a Turkish subject, he is in_all respects subject to the jurisdiction 
of the Mixed Court and his case must be heard by the Magistrate and the Assessor 
of the day. 

“The Assessor is here to administer Chinese law where it is agreed that, such law 
is not repugnant to rights conferred by Treaty or otherwise, and in this instance T 
hold that the Magistrate’s view is correct. I understand, however, that the Spanish 
Consul still maintains his claim, which thus becomes a matter for the Chinese and 
Spanish Governments to settle between them. The ps: therefore, will proceed 
with the police charges against the Chinese concerned. These are likely to take a 
long time, and the case brought by Ezra will not be proceeded with in the meantime, 
which will give the British, Spanish and Chinese authorities ample thine to discuss 
the matter with a view to arriving at some agreement as to the constitution of the 
Court which should try the case.’”’ 

Magistrate Kuan sald he endorsed the Assessor’s rémarks. 
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marriage, and prolonged residence abroad provide many causes 
for the Consuls to withdraw their protection. With very few ex- 
ceptions* the Consuls are vested with almost unlimited authority 
to that effect. It was not within the competence and power of 
the Mixed Court to raise any question in connection with such 
a state of affairs in reference to the unrestricted right of the Consuls 
to place persons of foreign nationality under its jurisdiction or to 
remove them from under its competence, but this frequently caused 
Bie confusion in respect of the dignity of the Mixed Court as a 
urt. 

Fortunately, the question which seriously menaced the whole 
administration of justice in reference to the jurisdiction of the 
Mixed Court over unrecognized foreigners of European and Asiatic 
descent finally was disposed of in the case of Kum-Allum, which 
was heard by the Court on February 7th, 1879, with Magistrate 
Chen and Mr. C. F. R. Allen, British Assessor, on the Bench. 

Kum-.Allum, the defendant in this case, claimed that he was a 
British subject and entered a plea of jurisdiction. He produced 
documents proving that he had been registered as a British subject 
during fourteen successive years and even a certificate for the 
year in which the action againt him was instituted in the Mixed 
Court. However, the British Consulate, in a despatch of January 
3ist, 1879, informed the Mixed Court that “‘as at the time in question 
the defendant was not conforming to British regulations, and was not 
registered as a British subject, he waa not entitled to claim British 
protection or interference. During the pendancy of this case, the 
defendant having conformed to the regulations, I (Mr. A. Davenport, 
H. M.'s Consul) granted him a certificate of registration, on the dis- 
tinct understanding that it would not entitle him to protection in the 
case referred to, and he would not allow the registration to have a re- 
trospective effect in this particular instance, for obvious reasons.” 

The principle expressed in this ‘letter formed a basis for all the 
subsequent practice of H. B. M.’s Consulate and was accepted as 
a general rule, as we may see later in the Chapter referring to the 
present practice of the Mixed Court, by all the Consulates at Shanghai. 

It was not surprising at all that during the period from January 
Ast, 1912, to December 31st, 1916, only 67 criminal and police cases 
came under the cognizance of the Court in which foreigners either 
“unrepresented ” or ‘“ unrecognized’ were involved. As to the 
civil cases in which these people appeared as parties to the action 
their number did not exceed twenty-five for the same period. 

The severance of diplomatic relations between China and Ger- 
many in March, 1917, resulted first of all in the withdrawal from 
the Bench of the Mixed Court of German Assessors and the 
appointment of an Italian and Japanese Assessor to sit in police 
cases in place of them, f the Austrian Assessor having ceased to sit 
in Chinese civil cases since the outbreak of the Great War.{ 


*Great Britain and United States. 

tSenior Consul to the Mixed Court. Revistrar, March 23rd, 1917. The appoint- 
mente of Mr. G. Ros, Italion Assessor, and Mr. K. Nusjashida, Japanese Assessor, to sit 
in criminal cases in place of German Assessors were strictly personal and not ex officio, 
which character they now retain, Mixed Court Registrar’s Report for March, 1917. 

tIn 1914, just after the outbreak of the Great War, Mr. A. M. Klimanck, Austrian 
Assessor, left Shanghal, Leing called to join the Austrian troops stationed in Tsingtao, 
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The defence of German and Austrian interests was taken over by 
H. M.’s Netherlands Consulate-General and the Commissioner for 
Foreign Affairs officially informed the Senior Magistrate to that 
effect. The language of this despatch was not quite explicit as 
to the question whether the Netherlands Consul-General’s good 
offices afforded to the Germans and Austrians included also the con- 
trol of judicial cases or not. With regard to civil matters, there 
was no particular objection on the part of the Mixed Court until 
the actual declaration of war which happened six months later, 
on August 14th, 1917, but in respect to criminal cases the matter 
took a different course. 

On April 7th, 1917, a German subject, K. F. Shubert, was 
brought before the Mixed Court on a charge of being found on 
enclosed premises for an unlawful purpose. The Court* ruled 
to the effect that as the Germans were not represented in the 
International Settlement and there had been no notification by 
the Chinese authorities or any other authorities to the effect that 
any one had been authorized to represent German subjects in 
China, the defendant could be brought before no other Court but 
the Chinese Court. 

The Court, however, decided that before proceeding with the 
case the matter of the accused’s arrest should be brought before 
the Netherlands ConsulGeneral. That would be done in fairness 
to the accused, as it would give the Netherlands Consul an 
opportunity, should he wish to do so, to watch the case on behalf of 
the German Government. 

In view of this decision, the Consul-General for the Netherlands 
referred the matter to the Netherlands Minister at Peking, who 
succeeded in defining clearly the temporary status of the Germans 
and Austrians. According to this arrangement, the Dutch author- 
ities had to exercise ordinary jurisdiction over Germans and 
Austrians in civil and criminal ‘cases, with the exception of certain 
provisions of the Chinese Provisional Criminal Code with regard 
to ounce against the State. These cases China reserved for 
herself. 

As in the above-mentioned case of Shubert no mention of the 
section of the Chinese Criminal Code referring to crimes against the 
State was made, and it came within the ordinary offences which 
had to go before the Dutch authorities for trial, the matter was 
referred to the Netherlands Consular Court. 

Notwithstanding this, the question of the jurisdiction of the 
Mixed Court over German protégés was decided by the Court in 
the affirmative and took immediate effect. In considering this 
point the Court did not accept the Chinese official point of view 
which the Waichiaopu expressed in a Note to the German Minister 
at Peking in 1908 on the occasion of Germany having assumed the 
protection of Turkish interests in China, to the effect that ‘‘ subjects 
of non-Treaty Powers residing in China are subject, as hereto- 
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where he was killed during the siege. The Court, Mcesrs. Kuan and P. Grant-Jones, 
upon learning this, invited the Bar and the audience in the Court to stand up and pay 
homage to the memory of one of the ablest Assessors of the Court, who died gallantly 
defending the cause of his country. 


“Messrs. Wong and M. F. Perkins. 
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fore, to the judicial power of China,” * which, as we know, apparent- 
ly was inconsistent with the precedent to the contrary in the past 
and the actual state of affairs in the Settlement, where Russian 
and French Consuls-General still continued to exercise jurisdiction 
over subjects of non-Treaty Powers under their Consular protection. 

The Court set forward quite an original conception, which we 
cite in full : 


“The defendant is a Turkish subject,” said Mr. Grant-Jones, British 
Assessor, deciding against defendant’s plea of jurisdiction, “ and it is 
claimed on his behalf that as such he is not amenable to the jurisdiction 
of this Court, but to that of the Dutch authorities on whom, since 
the rupture of diplomatic relations between China and Germany, pro- 
tection of German interests has devolved. 

“The Treaty in question is the Sino-German agreement of 1861 
by which ‘les sujets des Etats Allemands contractants’ are secured in 
the enjoyment of extraterritorial rights and privileges. Is that Treaty 
operative at the present moment ? I think not. By the dismissal of 
German officials from this country and by the reservation of certain 
offences, when committed by Germans, to the jurisdiction of her own 
Courts, China has in effect abrogated or suspended the operation of the 
Treaty. Such exemption from the local jurisdiction as German subjects 
enjoy at the present time is the result of a regrant of extraterritoriality 
limited in extent. That regrant is expressed in instructions recently 
issued by the Minister of Justice, and in accordance with the well known 
principle of International Law is to be construed most strictly in favour 
of the grantor, that is to say, there is only such derogation from the 
territorial sovereignty as is expressly conceded in the grant. The 
language of these instructions is perfectly clear and it is the language 
of revocation and limited regrant. 

“It follows, I think, and a ruling has been expressly invited on this 

int, that it is for this Court, and for this Court alone, to determine 
in each and every instance the question of jurisdiction over German 
subjects, and the question whether an offence is justifiable in this Court 
in the Dutch Court. For this reason the action of the Municipal Police 
in a recent case was, in my opinion, perfectly correct, and they should 
follow a similar course on all future occasions, that is, bring the person 
charged to this Court in order that the question of jurisdiction may be 
determined here and not elsewhere.’’t 


On August 14th, 1917, China declared war on Germany and 
Austria-Hungary and on August 18th, 1917, the Chinese Commis- 
sioner of Foreign Affairs at Shanghai informed the Senior Consul 
that he had received from the Waichiaopu a telegram with the fol- 
lowing instructions. 


‘* For the criminal and civil jurisdiction of enemy subjects provisional , 


rules have been laid down and published. 

“* When enemy subjects bring suits or charges against other foreign- 
ers, the Consuls of tho latter take jurisdiction as the Treaties pres- 
eribe. Criminal cases by other foreigners against enemy subjects which 
before the declaration of war had to go before the German and Austrian 
Consuls and suits between enemies as well as cases between enemies 
and Chinese are all judiciable by the Chinese Courts. 

‘This has been notified by the Board to the Ministers of allied and 
neutral nations for transmission of orders through their Consular re- 
presentatives all over China. 


*70 New Collection (General), p. 33. 

tSerbians, Rumanians, Bulgarians, Persians and Montenegrins. 

tCase of Ettinger, charge of committing an unlawful act against neutrality 
declared by China, contrary to Article 128 of the Chinese Provisional Criminal Code, 
attempt to forge a public document, Articles 239 and 250 of same Code, before Magis- 
trate Kuan and Mr. Grant-Jones, June Ist, 1917. N.-C.H., June 9th, 1917, p. 572. 
Case of A. Katz, charge of larceny, June lat, 1917, N.-C.H., June 9th, 1917, p. 572. 
Tn this case the Court assumed jurisdiction, taking into’ consideration the same 
motives.— AUTHOR, . 
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‘At the various ports where Chinese police authority does not ex. 
tend it is also hoped that the same will be notified to the various Consuls 
and Consular Bodies concerned to notify to the Municipal Councils or 
Committees of Settlements that in all cases where offences are com- 
mitted enemy subjects must be dealt with identically with offences 
committed by Chinese subjects.” 

These regulations left nothing to be doubted with regard to 
the jurisdiction of the Mixed Court over the subjects of the Central 
Powers, whose legal status was entirely equalized to that of the 
Chinese. As a result, all civil suits pending in the Mixed Court 
in which Germans and Austrians were plaintiffs were transferred 
from the ‘‘ Foreign Civil’ to the ‘‘ Chinese Civil’ office, and sub- 
mitted to the Court constituted of the Magistrate and one of the 
Assessors sitting in Chinese civil cases.* 

Following China’s declaration of war, the Chinese Commissioner 
of Foreign Affairs applied to the Mixed Court for sealing orders 
against premises occupied by German and Austrian official and 
public institutions, as his administrative authority and that of 
other Chinese authorities did not extend over the premises situated 
within the Settlement. The ground for such application, made on 
behalf of the Chinese Government, as set forth by the Commis- 
sioner, was the safe-keeping of enemy property after the departure 
of the German and Austrian authorities. The Court granted these 
applications and during September the following premises were 
sealed up: H. 1. G. M.’s Consulate-General, H. I. A.-H. M.’s Con- 
sulate-General, the German Post Office, the Deutsche-Asiatische 
Bank, the Club Concordia and the offices of four German news- 
papers, “ Deutsche Zeitung fucr China,” “ The War’, ‘‘ Der Ostasia- 
tische Lloyd” and “‘ Haen Vung Yak Oo Pao.” The actual custody 
of this property was entrusted to the care of the Municipal Police 
until the Chinese authorities had organized a special ‘‘ Committee 
for the Liquidation of the Enemies’ Property,” upon the establish- 
ment of which the afore-mentioned premises were unsealed on the 
application of the Commissioner of Foreign Affairs. 

Besides these applications, the Court heard a number of 
applications to the same effect emanating from private persons upon 
various grounds, which were all granted except one in which a 
German desired to obtain certain funds of the German Red Cross 
in the German Post Office. The request was refused and the 
applicant referred to the Chinese authorities. 

The Municipal Council, in whom, by virtue of the respective 
agreements with the Chinese authorities, the administrative power 
within the International Settlement was vested, issued a notification 
to the effect that “no German or Austro-Hungarian subject will 
be permitted to reside within or to enter the Foreign Settlement, or 
to pass upon any Municipal roads after October 6th, 1917, unless 
provided with the requisite permit which may be obtained upon 
application at the Town Hall.” 

The object of instituting the registration of German and 
Austro-Hungarian subjects was to prevent the appearance within 
the Settlement of people cqually undesirable for the peaceful 
foreign community, native residents and the Germans and Aus- 


*4t the same time, German and ‘Austrian legal practitioners were prohibited 
from practicing in the Mixed Court. 
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trians themselves. However, in the atmosphere of mutual distrust 
and affront, this measure was taken by the German-Austrian colony 
as grossly insulting and unlawful on the part of the Municipal 
Council,* which resulted in a lot of specific cases for breach of 
Municipal Regulations concerning the registration of German and 
Austro-Hungarian subjects being brought by the Municipal Police 
before the Mixed Court. The Court invariably imposed upon the 
accused a fine not exceeding $25 for failing to register and directed 
them to comply with the said regulations. 

The German and Austrian contention regarding the binding 
force of the latest Municipal regulations was clearly exposed in 
the famous case in which G. Sinnecker, a German subject, was 
charged with failing to comply with the regulations regarding the 
registration of Germans and Austrians. 

The accused denied the right of the Municipal Council to in- 
stitute such registration, upon the ground that it was not vested 
with such authority by the sovereign power of the country of which 
Shanghai formed an integral part. 

The Mixed Court did not agree with this contention, and Messgs. 
Kuan and P. Grant-Jones sentenced the accused, for contempt of 
Court, as he failed to comply with several orders of the Court to 
register his name with the Municipal Police, to imprisonment 
“until such time as he should express in writing to the Captain- 
Superintendent of Police his willingness to register in accordance 
with the order of the Court.” 

Besides these specific criminal cases and cases in connection 
with the custody of German and Austrian public property, the state 
of war brought forward a number of civil actions against various 
persons of Austrian and German nationality filed with the Court 
by the Bureau of Liquidation of the Deutsche-Asiatische Bank. 

The number of these cases reached the figure of 150. Most of 
them were actions taken by the Bureau against debtors of the 
Bank whose obligations matured in the course of 1918. About 
50% of all the cases were concluded by the Court and judgment 
entered accordingly, while the remainder still were pending in 1921, 
owing to the defendants’ absence from Shanghai.f 


*Protest by Mr. Stepharius on behalf of the German and Auctro-Hungarian eom- 
munities, September 25th, 1917. Municipal Council’s Report for 1917. 

tThe sequel of all these cases was the case of Mr. Passert ra. the Burean of Li- 
quidation of the Deutsche-Asiatische Bank, for remuneration to Mr. Passeri as liqnida- 
tor of the said Bank, heard by Mesers. Yui and G, Ros, Italian Assessor, in November 
ane December, 1918, and January, 1919. The Court gave judgment against the de- 
fendant in the sum of Tls. 200,000, but the defendant, upon depositing this money to 
cover the judgment with the Court, applied for leave to appeal. The defendant point- 
ed out that it was true that a Court of Appeal had not heen constituted and it was 

seible that, having reserved the right to appeal, subsequent application would 
e made for a rehearing. This, however, would be within the Court's diseretion. 

The application was opposed on the ground (a) that the fixing of the remunera- 
tion by the Court was a matter within Its diseretion, from which there could be no 
appeal ; (b) there was no rule entitling the other side to leave to appeal ; (c) that they 
could show no grounds whatsoever on which leave should be granted and (d) having 
regard to the fact. that there was no Court of Appeal constituted and that it was im- 
qoevle to say when such a court would be constituted, it would be unjust that plain- 

iff should be deprived for a period, it may be for years, of the fruits of his work for 
the Chinese Government for a period of 16months. TheCourt refused to grant leave 
to appeal and reconfirmed Its former order that the money deposited in Court be given 
forthwith to the plaintiff. When, however, the order of the Court was delivered to 
the parties it appeared that the Chinese version of the decision did not correspond with 
the same written by the Asscssor in English. The order of Magistrate Yui ran as 
follows : ‘* Order: the money that has been paid in this case is to be kept in Court 
and the appeal iq allowed.’”” The order of the Asscesor disallowed the appeal, as 
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The Mixed Court, in dealing with cases in which subjects of the 
belligerent Powers brought suits against Chinese, strictly followed 
the principle of International Law with regard to the termination 
of non-hostile relations between subjects of enemy States, which 
embodies the suspension or extinction of existing contracts and 
disability on the part of the subjects of a belligerent to sue or be 
sued in the courts of the other.* 

This principle was upheld by the Court on November 13th, 
1918, in the case of Messrs. Werner, Rudenberg & Co., in which this 
German firm sought to bring a civil action against a Chinese. The 
Court refused to accept the petition and gave a ruling to the effect 
that enemy subjects could not sue a Chinese civilly whilst a state 
of war existed between China and Germany. 

On January 28th, 1919, a Presidential Mandate was issued 
ordering the repatriation of all enemy subjects residing in China, 
following which the Commissioner of Defence of Sungkiang and 
Shanghai issued a set of regulations in the form of a proclamation 
giving effect to the said mandate. This proclamation was duly 
ceunter-signed by the Senior Consul and forwarded for further 
counter-signature and posting to the Municipal Council, which 
in its turn published on February 13th, 1919, a notification to the 
same effect. Besides this, the Municipal Council notified personally 
each and every German and Austro-Hungarian subject: resident 
within the limits of the Settlement that, according to the said 
Presidential Mandate, they were liable to be repatriated. Acting 
in such a way, the Municipal Council avoided the mistake of ita 
first emergency measure against enemy subjects, giving this time 
quite a legal aspect to its action and thus preventing the 
appearance of a new set of police cases. 

Following the said Presidential Mandate and the Municipal 
Notification, the Mixed Court made orders that sentences should 
stand suspended during the absence from China in 9 cases where 
Germans and Austrians were undergoing terms of imprisonment. 
This suspension was granted on the application of the Municipal 
Police and the prisoners were all delivered on Board the s.s. Atreus 
for repatriation.f 

The complete repatriation of all subjects of the Central Powers, 
except a few persons who were permitted under the above-mention- 
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stated above. The Magistrate, when questioned in Court, admitted that he received 
a letter from the Commissioner of Foreign Affairs, referring to a telegram from Pe! a 
but his judgment was not on account of that letter. He stated further that, as & 
matter of fact, the Court could not be influenced by any Instructions coming from 
outside ** but this is an organization (Bureau of Liquidation of the Deuteche-Asiatische 
Bank) established by the Government and the Government has sent a strong telegram 
saying this Court has no right to hear this case and therefore the Magistrate haa to 
give it some consideration.”—N.-C.H., January 4th, 1921, p. 27. 

uring the session of the Court, Inspector Wheeler, Acting Registrar, informed 
the Bench that the money: could be paid only in the event of the Assessor and Magis- 
trate agrecing amongst themselves. The money had been deposited on the specific 
order of the Court, signed by the Assessor and Magistrate and it would be ald out 
only upon an order similarly signed by both. 

Subsequently, the whole matter was referred to Peking, where it was taken up 
by the respective Ministers and the Waichiaopu, which finally gave In, Tecognizing the 
authority of the Mixed Court, and instructe the Commissioner of Foreign Affairs to 
notify the Magistrate accordingly and to leave entirely at his discretion the solution 
ot the oun” . The Magistrate amended his order and the money was paid over to 

ep e 


*P, 12 Bynx. Quaest. Jur. Pub, lib. fc. ill; The Hoop, { Rob 196; Mr. Justloe 
Story in Brown ts. the United States, ib. 136 ; Twisn, il. § 46-57. 
tMixed Court Registrar’s Report for February, 1919. 
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ed rules to remain in Shanghai, naturally caused a complete absence 
of criminal and civil suits in which Germans and Austrians were 
parties to the action. During the rest of 1919 and 1920, only 
fourteen criminal, or it would be better to say, police cases, came 
under the cognizance of the Court, out of which thirteen were minor 
breaches of Municipal Regulations, such as failing to take out a 
licence for a dog, and only two were of a more serious nature—one 
attempt to import opium * and one of larceny.t 

As far as the civil matters were concerned the number of civil 
actions filed by and against Germans and Austrians during 1919 
and 1920 was only 10. 

The reappearance of German and Austrian cases followed the 
conclusion of the Sino-German Treaty signed at Peking on May 20th, 
1921. According to Article ITI of the said Agreement, the nationals 
of one of the two Republics residing in the territory of the other 
shall have the right, in conformity with the laws and regulations 
of the country, to travel, to reside, and to engage in commerce 
and industry, in all the places where the nationals of another 
nation are allowed to do so. They shall be placed, their persons 
as well as their properties, under the jurisdiction of the local courte : 
they shall conform themselves to the laws of the country where 
they reside. 

On the other hand, the Chinese Government, in view of the 
abolition of the extraterritorial jurisdiction of the Germans and 
their complete subjection to Chinese law and jurisdiction, on May 
20th, 1921, made an additional declaration providing some guaran- 
tees with regard to the administration of justice by the Chinese 
Courts in respect to German subjects. Paragraph 2, under the 
heading of ‘‘ Judicial Guarantee,” of the said declaration, signed on 
behalf of China by Dr. W. W. Yen, Minister of Foreign Affairs, 
and addressed to Mr. H. von Borch, German Minister Plenipo- 
tentiary, ran as follows : 

‘* Lawsuits of the Germans in China shall be tried in the modern 
courts, according to the modern codes, with the right of appeal, and in 
accordance with the regular legal procedure. During the period of 


litigation the assistance of German lawyers and interpreters who have 
been duly recognized by the Courts is permitted.” 


And further, Paragraph 3: 


“* In regard to the lawsuits in the Mixed Court, in which Germans are 
involved, either as one or both of the parties, the Chinese Government 
will in future try to find a solution 80 as to insure justice and faimess 
to all the parties concern 


According to the above-cited stipulations, the Germans were 
placed under the jurisdiction of the Chinese Courts, and thus of 


The Sino-German 
Agreement of 
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Germans under 
the jurisdiction 
of the Mixed 


the International Mixed Court, but the reservation of Paragraph 2 Court 


‘ ean of Fredrich, October, 1919, sentenced to fine of $150 and fuapemonGint for 
tCase of Sholtz, December, 1920, sentence to imprisonment for 4 month 
{Returns of cases in which the Germans were sued criminally and civilly” for the 

period of 1917-1924 :— 

Years agit 1918 1919 1920 1921 1922 1923 1924 

10 2 1 1 7 9 15 


Criminal 
Breach of Municipal Regula- 
tions and Bye-Laws.. nil 13 3 8 6 8 9 12 
oe oe eo ae 6 159 3 14 17 19 21 30 
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of the Declaration of May 20th, 1921, with regard to the stipula- 
tion that “ Germans in China shall be tried in the modern Courts 
according to the modern codes, with the right of appeal, etc., ete.,” 
gave rise to a certain misinterpretation in respect to the competence 
of the Mixed Court to try German cases. 

The International Mixed Court could not be considered as a 
Chinese modern Court. The statutes of the Court went back to 
1869. The Chinese modern Code of Civil Procedure * was not 
applied by this Court, which possessed its own Rules of Procedure, 
based on the precedents of past practice. These Rules never 
were sanctioned by the Chinese Government and, though bearing 
ostensibly a modern character, could still not be taken as a “ Chin- 
ese modern code.” Moreover, there was no Court of Higher In- 
stance to which an appeal lay from the Mixed Court, so that, not- 
withstanding the provisions of the Rules of 1869 instituting such 
a Court of Higher Instance the litigants in the Mixed Court practi- 
cally were deprived of the benefit of this provision, which privilege 
was clearly determined by Puragraph 2 of the Declaration. 

true manbree All the aforesaid contradictions were set forth by the defen- 

1921: "dant in the foreign civil case of X. Bittel vs. M. Fiitterert heard 
by the Court on October 25th, 1921, when it was asked that the 
ease be dismissed, on the ground that the Court was not properly 
constituted to take jurisdiction over the defendant and that any 
assumption of jurisdiction would be illegal and contrary to the terms 
of the Treaty between the Republics of China and Germany. 

The Court, however, gave the following decision, which has 
since been laid at the foundation of the practice of the Mixed Court 
in exercising jurisdiction over Germans : 

“We cannot admit the possibility of an interregnum in the 
administration of justice. We cannot admit that any person in the Set- 
tlement can at any moment be subject to the jurisdiction of no existing 
Court. The setting up of a new system of jurisdiction is a matter 
not of a few days; it may take months, or years. The Sino-German 
agreement says that German cases shall be tried by new or modern 
Courts, but until such a Court, or some other Court, is established, 
having jurisdiction over Germans in the Settlement, the Mixed Court is 
bound to take jurisdiction. It is for the German authorities, by diplo- 
matic methods, to see that proper Courts are established without delay.”’ 
Meanwhile, the Commissioner of Foreign Affairs, acting under 

instructions from Peking, where the Waichiaopu approached the 
Diplomatic Body with a view “to find a solution so as to insure 
justice and fairness to all the parties concerned ”’ in respect to the 
Mixed Court, addressed a letter to the Consular Body on the 
subject of the trial of German cases. 

The contents of this letter were not very clear, but its effect 
seemed to be that the Waichiaopu wished to transfer all criminal 
and civil cases in which Germans were the defendants, and which 
normally would have come before the Mixed Court, from that Court 
to the Chinese City Court. 

The Consular Body referred the whole question to the Diplo- 
matic Corps at Peking, asking for instructions and pointing out that, 
from the point of view of the Consular Body, the Commissioner’s 


*Promulgated July 22nd, 1921. In force since July Ist, 1922. 
+Messrs. Liand A.D. Blackbur n, Senior British ‘\ ssessor, sitting as Swiss Assessor. 
tParagraph 3 ie the Decluration of Muy 2nd, 1921. 
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request should not for a moment be considered. The effect 
of the Sino-German Agreement was to put Germans in China on 
exactly the same footing, judicially, at any rate, as Chinese; it 
did not give them special privileges which Chinese did not enjoy. 
It followed, therefore, that the Mixed Court, which was the proper 
Court for the trial of Chinese cases in the Settlement, was also the 
proper Court for the trial of German cases. Equally, having given 
up their extraterritorial rights, Germans were not entitled to bave 
a German Assessor sitting. Article III of the Sino-German Agree- 
ment, stated the Consular Body, provided that citizens of both 
Powers should, in respect of their lives and property, be under the 
jurisdiction of the local Courts of the places where they resided. 
Thus, for Germans living in the Settlement, the Court of the place 
where they resided clearly was the Internation] Mixed Court.* 

However, at a Consular Meeting in November, 1921, it was 
suggested that the Consular Body should appoint a special As- 
sessor, either a German Vice-Consul or one of the regular Assessors 
with a knowledge of German, to take all German cases, in the same 
manner as a Special Assessor had been appointed for Russian casest 
in order to avoid difficulties arising from the Court’s ignorance of 
the language of the parties. It was also suggested that if there 
were objections to the presence of a non-German Assessor in the 
trial of German cases, such cases might be taken by the Magistrate 
alone without an Assessor. 

In reference to these suggestions, the Consular Body expressed 
itself unwilling to accept either, pointing out in a despatch to the 
Dean of the Diplomatic Corps at Peking with regard to the first 
suggestion that German litigants in the Mixed Court were, in 
respect to the language, more favourably situated than they would 
have been in the Chinese Courts, where the presiding Judge had 
almost certainly no knowledge of any European language, or, for 
that matter, of any European customs or habits of thought. With 
regard to other suggestions, the Consular Body stated that they 
all were tainted by the same defect, namely, that they placed 
Germans on a different footing judicially from Chinese, although 
the reason for making any distinction had ceased to exist and, 
whatever concession was granted to Germans, there could be no 
valid reason for having it refused to Chinese. 

The views of the Consular Body at Shanghai were fully endorsed 
by the Ministers at Peking, and in reply to the Consular Body’s 
despatch of December 19th, 1921, Mr. Y. Obata, H. J. M.’s Minister 
and Dean of the Diplomatic Corps at Peking, stated that, pending 
the solution of the problem between China and Germany as provided 
in Paragraph 3 of the Minister of Foreign Affairs Declaration of May 
20th, 1920, to the German representatives, no change in the pro- 
cedure was possible. The Ministers resolved to take no further 
action in the matter until approached by the Waichiaopu.§ 


*Draft of the first despatch of the Senlor Consul to the Diplomatic Body at Peking, 
Decembor, 1921. 

tee Chapter XIII.—Avrnor. 
1921 Consul to the Dean of the Diplomatic Body at Peking, December 19th, 
ais iN; Obata, H. J. M.’s Minister, to the Senior Consul, April 5th, 1922. No. 
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The question regarding the appointment of a German Assessor 
or a special Assessor to sit in German cases was for the time being 
left in abeyance until this question was again brought forward in 
connection with the problem of the rendition of the Mixed Court to 
the Chinese authorities, which, in the Spring of 1924, as we shall see 
later, assumed a very acute form. This time also the question was 
not definitely disposed of, though the Consular Body expressed itself 
inclined to reconsider its former decision regarding the appointment 
of a German Assessor to sit in cases in which Germans were involved. 
But the negotiations and exchange of notes between the Waichiaopu 
and the Diplomatic Body at Peking resulted in the Consular Body 
entrusting all criminal and civil matters in which Germans appeared 
to a Court composed of a Magistrate and one of the three Assessors 
of neutral Powers—-Netherlands, Norwegian or Swiss—all three 
speaking excellent German and having readily responded to the 
Consular Body’s request to undertake the handling of German cases 
in the Mixed Court. 


Analyzing all this, it may be observed that, at the end of 192], 
the main features concerning the constitution and jurisdiction of 
the Mixed Court in respect to cases in which Germans were parties 
to the action received quite a definite aspect. 


By virtue of the above-cited provisions of the Sino-German 
Agreement of 1921, the Germans, in respect to their persons and 
property, were placed entirely under the jurisdiction of the Chinese 
law, but in 1918, the Chinese Government, taking into consideration 
the number of foreigners coming under the authority of the Chinese 
law, and the existing differences between its provisions and the 

tive provisions of the law of Western countries, promulgated 
“ Rules for the Application of Foreign Laws,” based on the most 
modern principles of Private International Law. According to 
these rules, the Germans, as well as other foreigners amenable to 
the jurisdiction of the Chinese Courts, and thus, to the jurisdiction 
of the Mixed Court, were entitled to claim the application of the 
law of their country in issues involving questions of the capacity 
of a person ; marriage ; status of a child ; legitimation of an illegi. 
timate child ; adoption ; legal relations between parents and child ; 
guardianship and curatorship ; successions; probate of a will; 
and juristic acts and obligations therefrom. However, the records 
of the Mixed Court since 1918 up to 1924 do not show one single 
instance in which either parties to an action of German nationality 
or respective local German authorities claimed the privilege or 
any exception to the usual practice of the Court, which they were 
entitled to under the provisions of the said Rules. 


Their submission to the Chinese law and Courts and thus, to 
the procedure and practice of the Mixed Court in purely Chinese 
cases was absolute. The principle of lex res sitae found its fullest 
expression in German divorce cases, which are granted in the same 
circumstances as in cases where both parties to the action are 
Chinese. Even this practice was never disputed by the local 
German authorities, though it is no secret that they do not recognize 
divorces granted by the Mixed Court in so far as they affect the 
standing of the parties vis 4 vis German Law. 
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Here, again, we must notice the coincidence of the earlier 
practice of the Court with the respective provisions of the ‘‘ Rules 
for the Application of Foreign Laws ” promulgated in 1918, Article 
11 of which runs as follows : 

“A divorce may be decreed for a ground which, at the time of its 
occurence, is, by the national law of the husband and the lew of China, 
considered as constituting a ground for divorce.” 

The first divorce between German parties was heard by the 
Mixed Court on May Ist, 1912.* The grounds for divorce as set 
forth in the petition were adultery, desertion and cruelty, three 
grounds recognized by Chinese law and custom, as well as by the 
German law, as sufficient grounds for a divorce. The parties were of 
German nationality but both unregistered in the German Consulate 
and thus, without Consular protection. The marriage was con- 
cluded in Germany according to the German law.t 

The legal status of Austrians, after the conclusion of the St. 
Germain Treaty, according to which Austria$ renounced her ex- 
traterritorial rights, was that of the so-called ‘‘ unrepresented 
foreigners,” and everything applying to those cases was applied to 
Austrian cases. 

As far the Poles and Czecho-Slovaks are concerned, their posi- 
tion is somewhat different, though Poland and Czecho-Slovakia 
have no Treaties with China securing them any exemption from the 
general rule applied in cases of citizens of non-Treaty Powers. 
According to an arrangement between the French Minister at Peking 
and the Waichiaopu, the French authorities have undertaken to 
accord friendly offices to the citizens of these newly-independent 
Powers until conclusion between them and China of their respective 
’ Treaties. These friendly offices were practically extended, France 
having taken the protection of the interests of these two Powers, 
and persons of these nationalities became French protégés, who as 
such were exempted from the jurisdiction of the International 
Mixed Court. The jurisdiction over them was to be exercised by the 


French Mixed Court, to which the International Mixed Court 


had to refer cases in which Poles and Czecho-Slovaks were involved, 
provided that they produced a certificate of registration signed by 
their own national authorities. 

However, in most cases which came under the cognizance of 
the Court during 1919-1923, the French Consular authorities, en- 
joying complete discretionary power in respect of rendering protec- 
tion to persons of the two nationalities, invariably withdrew their 
protection, so that practically all Poles and Czecho-Slovaks came 
within the jurisdiction of the International Mixed Court until 
finally the Consul-General for France at Shanghai informed the 
Consular Body that the said procedure would be discontinued and 
from May Ist, 1923, except in cases where a Polish or Czecho-Slova- 
kian defendant was already on the list of French protected persons, 
or resided in the French Concession, the French Mixed Court would 
not assume jurisdiction, and the persons in question would be 


Case of Ch. C. Koplin vs. Julius Koplin, before Mcssrs. Kuan and Schirmer 
German Assessor, May Ist, 1912. 

+Case of Uhlhorn cs. Uhlhorn, December 10th, 1917. Case of Ahrens vs. Ahrens 
October 2nd, 1923. Case of Mueller rs. Mueller, October 5th, 1923, eto., etc. 

tSeptember 10th,1919, Article 113. 
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amenable to the jurisdiction of the International Mixed Court.* 
They would be tried by a Chinese Magistrate and Assessor nominated 
for the purpose by the Senior Consul. (Senior Consul’s Special 
Assessor). 

The jurisdiction of the Mixed Court was cancelled in reference 
to cases in which citizens of the Republic of Chile were defendants, 
which jurisdiction the Court had exercised since its inauguration. 

The question of whether Chilean citizens enjoy extraterritorial 
rights and privileges in China under the clause of the ‘‘ most-favoured 
Powers treatment,” exempting themf from the jurisdiction of the 
International Mixed Court,{ was brought forward on March 13th, 
1924, in connection with the cases of Yen Ching-wo, who claimed 
Chilean citizenship, and a Chilean seaman, H. Harrington. The 
Consul for Chile protested against the International Mixed Court 
taking jurisdiction over cases in which Chilean citizens or their 
property were involved, on the ground that the citizens of the 
Republic of Chile enjoy the privilege of extraterritorial jurisdiction. 
On the other hand, the Chinese Commissioner of Foreign Affairs 
informed the Court that he had received a telegram from the Wai- 
chiaopu to the effect that China did not recognize the extraterritorial 
rights of Chileans. 

The Court, after due consideration, assumed jurisdiction in the 
above cases, but instructed the Registrar to put the matter before 
the Consular Body, which, in reply to the Registrar’s report, in- 
formed him that, ‘‘ while the Consular Body is unable to express an 
opinion in regard to the claim of any particular individual to any 
particular nationality, it considers that, when Chilean citizenship 
has been established, the person possessing such nationality should 
be handed over to the Chilean authorities to be dealt with by them.’’§ 


*Senior Consul to the Mixed Court Registrar, April 28th, 1923, The same rules 
were extended in the Instructions of the Consular Body to the Mixed Court Reeistrar 
regarding Roumanian subjects, to whom the Freneh Consulate-Generai also afforded 
good offices.— AUTHOR, 1925. 

¢Sino-Chilean Treaty, February 18th, 1915. 

tMesers. Kuan and 'E, Jacobs, American Senior Assessor. 

Senior Consul to the Mixed Court Registrar, April 17th, “yoos, In addition to 
the above-stated Consular Body’s instruction, the Shanghai “Municipal Police were 
ordered by the Municipal Council, as a result of the Consular Body’s despatch, that 
until further notice Chilean subjects taken into custody should be taken before the 
Consul tor Chile to be dealt with according to Chilean law.—Letter of the Secretary of 
the Municipal Council to the Consul for Chile, April 9th, 1924, 
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CHAPTER XIIT.—1920-1924 
UNREPRESENTED FOREIGNERS (continued) 
Russians Under the Jurisdiction of the Mixed Court. 


On September 23rd, 1920, the Minister of Foreign Affairs at 
Peking forwarded to the Russian Minister a Mandate issued under 


the seal of the President of the Chinese Republic, announcing the 7° 


suspension of the recognition of the Russian Minister and Consuls 
in China, and instructing the corresponding departments and chief 
provincial authorities to devise adequate measures with regard to 
questions concerning Russian concessions, leased territories, and 
Russian citizens residing anywhere in China. 

This suspension of recognition of the Russian Legation and 
Consulates brought the Chinese Government face to face with the 
establishment of the legal status of the numerous Russian com- 
munities in China, and in Shanghai in particular. The action of 
the Chinese Government in suspending the functions of the Russian 
diplomatic representation in China did not abolish the existing 
Treaties between China and Russia, though it placed Russians 
enjoying the privileges of extraterritorial rights under the jurisdic- 
tion of the native authorities. 

The Presidential Mandate clearly stated that the correspond- 
ing departments and chief provincial authorities were to devise 
adequate measures with regard to Russian citizens residing any- 
where in China. Thus, the Russians, although in theory still 
enjoying extraterritorial rights * found themselves for all practical 
purposes in the position of non-Treaty foreigners subject to the 
jurisdiction of the Mixed Court. f¢ 

The aforesaid consideration in reference to the Russian problem 
at Shanghai enabled the Consular Body to put forward the question 
concerning the retention of the function of the Russian Court at 
Shanghai on the principle of an arbitration Court and to appoint 
a Consular Body’s Special Assessor for cases in which Russians 
were parties to the action. 

The Russian Court, as confirmed by the Consular Body, was a 
Court in which purely Russian cases could be tried and the decision 
of which could be enforced on ex parte application by the Interna- 
tional Mixed Court. It was constituted of a former Russian Con- 
sular Judge and two Assessors selected by the Russian Chamber of 
Commerce at Shanghai. The jurisdiction of this temporary Court 
was clearly defined by the following passage of the letter of Sir 
Everard D. H. Fraser. H. B. M.’s Consu!-General and Senior Consul, 
dated January 17th, 1921, to the Registrar of the Mixed Court : 


*Minister of Fore! Affairs at Peking to the Dean of the Diplomatic Body, 
October 22nd, 1990: “ Russian citizens residing in China will continue to enjoy 
the rights secured to them by Treaties.”’ 

tSenlor Consul to Mixed Court Registrar, December 10th, 1920. 
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(1) Civil Cases in which Russians are defendants: Plaintiff should 
be informed that if he and defendant are both willing to submit to the 
jurisdiction of the Russian Temporary Court sitting in the former 
Russian Consulate-General, the casa may be tried by that Court, other- 
wise petition must be filed in the Mixed Court. 


The Russian Temporary Court was guided entirely by Russian 
law both in respect to procedure and substance. The dependence 
upon the Mixed Court, however, with regard to the enforcement of 
judgments and the simultaneous appointment of a Consular Body’s 
Special Assessor for Russian cases, resulted in very few cases being 
heard by the Russian Court. * 


On December 20th, 1920, the Consular Body informed the 
Registrar of the Mixed Court that Mr. N. A. Ivanov ¢ was appointed 
as Consular Body’s Special Assessor to sit in all cases in which 
unrepresented foreigners were involved. According to the wording 
of the letter, the appointment was strictly personal and the scope 
of the jurisdiction of the new Assessor was extended over all un- 
represented foreigners, irrespective of their nationality. But very 
soon it was found that such extension of the authority of the Con- 
sular Body’s Assessor was not warranted by any precedent and 
the Consular Body, in a letter dated January 6th, 1921, to the 
Registrar, informed the latter that this arrangement was discontinu- 
ed. All cases in which unrepresented foreigners were involved 
should be brought before the Assessor of the day, who would in 
his discretion either hear them himself or remand them for an 
Assessor to be appointed by the Senior Cousul. 


The Consular Body, however, requested Mr. N. A. Ivanov to 
continue to sit as the Consular Body’s Assessor to hear summonses 
against Russians. This uncertainty with regard to the position 
of the Consular Body’s Assessor lasted until February 18th, 1921, 
when the Consular Body approved the general appointment of 
Mr. Ivanov to sit as the Consular Body’s Assessor in all civil cases 
in which the defendants were Russians. { These cases, according 
to the instructions of the Consular Body, were referred direct to 
Mr. Ivanov and not placed before the Assessor of the day as 
previously. 

Practically, the competence of the Consular Body’s Special 
Assessor was immediately extended to all criminal and civil actions 
in which Russians were not only defendants but also plaintiffs 
and complainants, as the Assessors of the day remanded all cases 
in which Russians—or even not Russians, but Russian-speaking 
persons—were parties to an action, for the Consular Body’s As- 
sessor. In cases in which foreigners enjoying extraterritorial 
privileges were plaintiffs and defendants—Russian—and which, 
according to the constitution of the Court, were tried by a Court 
formed by a Magistrate and an Assessor of the same nationality as 
the plaintiff, the Consular Body’s Special Assessor watched the case. 


*In 1922, the Russian Temporary Court heard only 4 cases, amounting inclaims 


to $47,719. 25 and Tir. 150. In 1923, the same Court heard 7 cases. The sum of 
claims fmounted to $14,750.90 and Y. 200 
Sh tMr. N. A. Ivanov, ex-Russian Vice-Consul-General and Consular Judge at 
angha 


tsenior Consul to the Mixed Court Registrar, February 18th, 1921. 
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In cases in which the plaintiff was originally of Russian nation- 
ality, but later, in the course of the proceedings, transferred his 
interests to a foreigner belonging to a Treaty Power, the Consular 
Body’s Special Assessor retained his original status.* 


The exact position of the Consular Body’s Special Assessors 
was clearly defined in the letter of the Senior Consul, dated Novem- 
ber 16th, 1923, to the Registrar of the Court, in which the Senior 
Consul stated that, ‘“ according to an unanimous opinion of the 
Consular Body, the Consular Body’s Special Assessor has to sit in 
all cases in which Russians are concerned, Chinese and foreign irre- 
spectively, on the same footing as all other Assessors.” f 


The extent of the jurisdiction of the International Mixed 
Court over unrepresented foreigners is the same as over Chinese. 


Strictly speaking, it is only limited by the residence of the de- Rr 


fendant, who, as a conditio sine qua non has either to reside per- 
manently within the Settlement or to carry on his business in the 
Settlement. In reference, however, to the cases in which Russians 
were involved, the Court found it necessary to make some restric- 
tions as to the place where the cause of action had arisen. 


In 1921, several civil actions were brought before the Court 
in which the cause of action had arisen in connection with some 
business transactions carried out in Russia prior to the Great 
Revolution and prior to the abolition of the rights of private 
property in Russia.t The Court assumed jurisdiction in such 
cases, but its subsequent practice changed and the Court took 
jurisdiction only in those cases in which the cause of action had 
arisen either within the territorial boundaries of its jurisdiction 
or elsewhere in China, or if the parties to the action could prove 
to the satisfaction of the Court that there was no Court in Russia 
to assume jurisdiction in the action in question.§ 


This important ruling, made by Magistrate Tsang and Messrs. 
A. D. Blackburn and N. A. Ivanov, put an end to the flood of cases 
which threatened to handicap the normal course of litigation in the 
International Mixed Court, and at the same time alleviated the 
position of Russian refugees in Shanghai, who were deprived in 
Russia of all their property, rights of succession, etc., but who, 
nevertheless, were under the menace that some of their liabilities, 
the results of farmer normal business in Russia, could be brought 
over to Shanghai, filed with the Court and in such a way used for 
depriving them completely of their meagre incomes. 


a3. *Forcign civil case 5216, 4. Warrild vs. Russian Volunteer Fleet, October 16th, 


Letter of the Mixed Court iesistear to the Senfor Consul, October 18th, and 
Sentor Consul 's reply, November 16th, 

3c C. 8737, Galperin ts. Bloch, “oialin based on promissory notes {issued in 
1917 in Rissle, heard by Magistrate Teang and Assessor A. Ivanov in 1921. 

§C. CC. 97 , Klatchko re. Veinerman, claim for damages, heard by M ite 
Tsang and Sire N A. Ivanov, Consular Body ' 's Special Assessor. F.C. C. 44138. 
Spr nan ps. Stahleff, elalme. based on Br romissory notes, heard by Macistrate Tsan: 
and Mr. N. A. Ivanov, and Mr. A. D. Blackburn, Senior British Assessor. C. C. 
9992, Glasser m. Buesen Volunteer Fleet, claim for wages, heard hy Magistrate 
Tsang and Mr. . Ivanov. C. C. C. 399, Vinocuroff vs. Russian Volunteer Fleet, 
claim for waces ‘eed by Magistrate Tsang and Mr. N.A. Ivanov. C.C.C.1459, 
peaks ‘a Helen Voluntess Fleet, claim for wages, heard by Magistrate Tsang and 

‘vanov. 
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On the other hand, the Consular Body, in order to alleviate 
the course of litigation for Russians, made some arrangementa 
with the French Consul-General with regard to the respective 
jurisdiction of the two Mixed Courts and the French Consul- 
General expressed his consent that ‘“ cases, civil and criminal, in 
which both parties were Russians or Russian protégés, should be 
heard in the International Mixed Court as a matter of convenience, 
even when they were really subject to French jurisdiction.* 

The problem of the application of Russian Law in purely 
Russian cases was decided by the Court in the affirmative. Unlike 
the Germans, who, as we know, never raised the question about the 
application of German Law in accordance with the Rules for Applica- 
tion of Foreign Law, the Russians from the very start raised this 
point and insisted that these rules should be applied in every 
action brought before the Court in which the parties were of Russian 
nationality. 

This claim was based upon the same principles which were 
expressed in the foreign Ministers’ Notes at Peking to the Chinese 
Government and the latter’s replies to the said notes, and which 
may be summarized as follows : 

(1) That Russian citizens residing in China must and will continue 
to enjoy the rights secured to them by Treaties, and that the Chinese 
Government will do everything in its power to preserve their funda- 
mental rights. 

(2) That the Chinese Government must maintain with regard to 
Russian citizens the same friendly feelings as heretofore, and that it 
will take effective measures for the protection of their personal and 
material interests.f 
These views, coupled with some local considerations, enabled 

the Court to extend the broad principles laid down in Article 23 
of “The Rules for Application of Foreign Law” and to apply 
Russian Law in various cases coming before the Court, except in 
criminal cases, which came under the provision of the Chinese 
Provisional Criminal Code, and in cases where the Russian Law 
contravened the lawful interests of the Chinese population. 

In the last event Chinese Law and customs were given pre- 
ference. 

Thus the Court applied and considered binding for the 
parties to the actions : Volume X of the Russian Civil Code: Book 
Ist, 2nd and 3rd, Family Law }{; Book 2nd, Prescription and 
Obligation §; Private Juristic Acts||; Donation, Marriage 
Portion, Testament **; Succession ***; Book IV: Loan, Safe- 
keeping, Deposit tt ; Partnership tft ; Power of Attorney tt ; Code 
of Promissory Notes {{{; Commercial Code §§; and Mercantile 
Navy Code §§§; as well as Decisions and Commentaries of the 
Imperial Senate at Petrograd. : 

But in cases in which the parties to the action were of different 
nationalities (mixed cases) no Russian Law was applied in any 


*Senior Consu! to Mixed Court Registrar, April 7th, 1921. This practice was 
abolished with the resignation of Mr. N. A. Ivanov as Consular Body’s Special As- 
sesgor on October 15th, 1924.— AUTHOR. 

tDiplomatio Body’s Notes, October 11th, November 18th, and December 14th. 
1920. Chinese Notes, October 22nd, November 29th, 1920; February 28th, 1921, 

10.C.C. 1358, Grushko vs. Cirupa, Adoption. 1923. 

§C.C.C. 9806, Rodfeld vs. Nikolay, Obligation. 1922. 

l1C.0.C. 736a Semionoff ve. Shapovaloff, Private Juristio Acts. 1923. 


Continued at foot of page 281 


Google 


Tue InrernationaL Mrxep Court 281 


circumstances and could only be cited, as well as any other foreign 
law, without being considered in any way binding upon the parties 
and Court. 

However, even in such cases, the Court sometimes made a 
concession in favour of the application of Russian Law. As a 
striking instance of such attitude of the Court, there may be cited 
the case of Patstone and Patstone vs. Russian Volunteer Fleet, in 
which the plaintiffs were Americans and defendant, a Russian steam- 
ship company, heard by Magistrate Tsang, Mr. N. A. Ivanov, 
Consular Body’s Special Assessor, and American Assessors in succes- 
sion, Messrs. R. P. Tenney, F. N. Allman and J. E. Jacobs, in 
1922-1924.|||| 

In course of time, the Court gradually came to the conclusion 
that ‘a strict adherence to the maxims of Russian Law, even in 
cases which directly fell under the provisions of the Rules for the 
Application of Foreign Law, placed the parties in an unfavourable 
position. 

During 1923, we find several cases in which the Court tried to 
complete the requisition of Russian Law by certain formalities, 
bringing it thereby closer to the local public requirements, viz: 

(1) In C. C. C. 12588, Grushko vs. Cirupa, Adoption, 1923, the 

Court ordered the petitioner to insert advertisements in the local Russian, 

Chinese and British Press, notifying persons having any objection to the 

issue in question to lodge their protest within two weeks from the 

date of the first publication, which is not required by the Russian Law 
in cases of adoption. 
(2) In C. C. C. 1449a, Lench, re-Declaration of Divorce, the Court 
nted the petition and issued a declaration of a divorce as prayed, 
though the said action stood in absolute contradiction to Russian Law. 

In the above case, a decree of divorce was granted by the Russian 

Orthodox Diocese, but the Swiss Consulate at Shanghai refused to 

recognize it asa valid instrument, as well as refusing to recognize the 

right of the divorcee to enter into s new matrimonial contract im- 

mediately after such a decree had been issued, and required an authorita- 

tive confirmation of this right by a Civil Court, which, as already stated, 
was granted on the application of the divorcee by the Mixed Court. 

The same tendency can be traced in the attitude of the Court 
in respect to Russian divorce cases which, under the provision of 
the Rules for Application of Foreign law, were left entirely to the 
authority of Russian Law. 

The Court first refused to hear any divorce cases in which Rus. 
sians were parties, on the ground that, according to Russian Law, 
all divorce cases of Russian citizens were subject to the Ecclesiastical 
Courts for Christians and the Department of Public Worship for 
non-Christians. However, the difficulties of getting a divorce in 
accordance with the requirements of Russian Law, particularly in 

Continued from page 230 
*°C.C.C. 8956, Khan vs. Zimmerman, Probate of Will. 1921. 
*°°C.C.C. 8863, Zaverniaeff va. Serebrianikoff, Letter of Administration, 
Appointment of a Guardian, 1921. 
ttC.C.C. 715a, Tolok vs. Shapovaloff, Deposit. 1923. 


Hacc -C. 9859, Levina vs. Ivanova, Breach of Partnerehip Agreement, 1922. 
1C.C.C. 2998, "Trad! ing and Industrial Co. at Shanghai vs. Petroff, Power of 


HEC.0°. 8737, Galperine ve. Bloch, Promissory Note. 1921 
gso-c . 299a, rrading and Industrial Co. at Shanghai vs. Petroff, Accounting. 


§$§C.C.C. 9992, Glasser vs. Russian etic Fleet. 1923. F.C.C. 3584, 
Patstone and Patatone vs. Russian y oluciteee. Fleet, 

\ilForeign Civil Case 3584, Patstone a Batstone vs. Russlan Volunteer 
Fleet, 1922. Order of April 17th, 1922. in t this case, the Court, for the guidance 
of the parties, ruled as follows: “ The law applicable in this case isRussi an Law.” 
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cases in which the parties were of different religions, compelled the 
Court to reconsider its attitude and to assume jurisdiction in such 
cases.* With regard to non-Christians, Jews and Moslems, subject 
in religious matters to their respective ecclesiastical institutions in 
Shanghai, the Court, upon direct application for a decree of an 
absolute divorce, granted only judicial separation and custody of 
children, leaving the disposing of the issue of the divorce at the 
discretion of the said ecclesiastical authorities.+ 

Another question which has been decided by the Court in 
conformity with the principles stated in the preceding paragraphs 
was the question of the use of the Russian language, at proceedings in 
purely Russian cases. This problem has many times been raised in 
Court by foreign and Russian lawyers and resulted frequently in 
heated debates. According to the Rules of Procedure of the Mixed 
Court, the two official languages of the Court are Chinese and English, 
which rule was strictly observed by the Court in respect to the Rus- 
sian cases, but as it happened that the majority of Russian cases 
were purely Russian, the Court made a ruling to the effect that the 
Russian language could be used at the proceedings, provided the 
same was translated into Chinese for the Magistrate and into 
English for the Court records in criminal cases. The Court, com- 
posed of Messrs. Tsang and Ivanov, stated that, as the Mixed Court 
is a Chinese Court, it did not see any necessity to hear more than 
two languages, Russian and Chinese, provided that English was not 
required by the circumstances of the case. 

Before passing over to the second period of the subjection of 
Russians to the jurisdiction of the Mixed Court, which started after 
the conclusion of the Sino-Soviet Agreement of May 3lst, 1924, it is 
essential to note some of the peculiarities of the practice in Russian 
cases, which may guide the Court in its future practice, and which un- 
doubtedly bear the characteristic features of the principles of Rus- 
sian Law. 

In granting applications for summonses for immediate security, 
as well as in enforcing judgments, the Court adhered entirely to the 
general human spirit of Russian Law, which did not provide for the 
personal detention of a defendant unless the amount of his liability 
exceeded G. R. 1,500 and the debtor was declared an insolvent 
bankrupt. 

: Besides this, the Court held in view also the peculiar position of 
the Russians in China, and in Shanghai in particular, and the 
difficulties for them to acquire a visa enabling them to leave the 
country. The Court found itself entirely warranted to ensure the 
appearance in Court of the defendants and judgment debtors by 
directing them to deposit their passports either with the Bureau of 
Russian Affairs or with the Court and to sign a personal bond not to 
leave the jurisdiction of the Court pending the litigation. In fact, 
none of the 94 persons summoned by ordinary summonses duri 
1922, and only four out of 123 summoned during 1923, failed to — 
appear in Court and none of the judgment debtors during the same 
period absconded from the jurisdiction of the Court. 


*Chinese Civil Case 2049a, E. Kovalsky rs. A. Kovalsky. 1924. 
tChinese Civil Cuse 2435a, B. Greenberg vs. T. Greenberg. 
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This fact, coupled with the absence of any appropriate accom- 
modation for the detention of foreign civil defendants, who, in the 
event of being detained, were confined in the cells of the Municipal 
Gaol, where they had to undergo almost the same régime as ordinary 
criminals,* strengthened the attitude of the Court in respect to the 
non-detention of defendants of Russian nationality, so that prac- 
tically the Court entirely discarded the keeping in custody of Rus- 
sians for debt unless the amount of their liabilities exceeded the 
sum of $1,500. 

This was another problem of great importance, which had to 
be taken into consideration by the Court in dealing with Russian 
cases, and which was finally solved by a number of decisions in 
cases against the Russian Volunteer Fleet. 

It appeared that most of the claims filed with the Court during 
1922-1924 were based on documents containing no definite indica- 
tions as to the nature of the Russian currency in which they were 
drawn up, i.e., in Gold or in paper notes. This naturally made a 

t difference, owing to the depreciation of the latter. 

The Court accepted a definite system of valuation of Russian 
paper currency, which was strictly followed during 1921, 1922, 1923 
and 1924, viz. : 

All business transactions carried out in Russian currency before 

1917 (first year of the Russian Revolution) were taken as carried out in 
gold, although the documents might have shown no indication as to the 
nature of the currency (gold or notes) which, according to Russian Law, 
was never required after the introduction of a gold standard in Russia 
es eve 1917, all business transactions between Russians and Rus- 
sians and foreigners might have been carried out in gold as well as in 
paper currency. In the latter event, the market value of the paper 
currency at the moment of each transaction should be proved by the 
parties concerned. 


. Furthermore, in giving judgments in Gold Roubles, the Court 
was confronted with another difficulty. The market price of the 
Gold Rouble was far beyond the normal rate of exchange, owing to 
the lack of Gold Rouble coins in Shanghai. 

The defendant company in C.C.C. Glasser e¢ al vs. Russian 
Volunteer Fleett moved the Court for a ruling as to how the payment 
should be made, stating that, in the event of defendant being com- 
pelled to pay in actual gold coins, he would have to suffer consider- 
able loss, which was contrary to the sense of justice. 

The Court expressed itself to the effect that, in ordering the 
defendant to pay in Gold Roubles, the Court apparently had no in- 
tention to impose any loss to the defendant or force him to pay 
more than was due to the plaintiff, and, therefore, in view of the 
peculiar conditions of the local market with regard to the Russian 
gold currency, and in consideration of the fact that the former 
Russian official institutions in the Orient after the outbreak of the 
Great Revolution fixed the price of the Gold Rouble for all fiscal 
purposes at a Mexican dollar for China proper, and a Gold Yen for 
Manchuria and Japan, the Court allowed the defendant to pay the 
plaintiff according to the said rate, viz., one Mexican Dollar for one 
Gold Rouble. 


*Foreign Civil Case, Patatone and Patstone vs. Russian Volunteer Fleet, 1922. 
tChinese Civil Case 9992, Glasser e¢ al ve. Russian Volunteer Fleet. 
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The second period of the subjection of Russians to the jurisdic- 
tion of the Mixed Court begins with the signing of the agreement 
between the Republic of China and the Union of Soviet Socialist 
Republics, which took place at Peking on May 3lst, 1924. 

Before going into detail concerning the changes of the legal 
status of the numerous Russians residing in China, brought about 
by this agreement, we are bound to draw the attention of the reader 
to the official title of the agreement, which in the eyes of the Russians 
has a great significance. 

According to this title, viz., “‘ Agreement on General Principles 
for the Settlement of the Questions between the Republic of China 
and the Union of Soviet Socialist Republics,’ the name of Russia 
or any other national indication is omitted. This enables the 
Russian population in China, mostly Nationalists, to denounce the 
binding force of the provisions of the new Treaty upon them, on 
the ground that they have never recognized the Sovicts as a lawful 
Government of Russia and have practically never belonged as 
citizens to the state called “ Union of Soviet Socialist Republics.” 

On the other hand, the Soviet Government do not recognize 
the majority of Russians residing in China as citizens of the U.S.S.R. 
By a decree of the All-Russian Central Executive Committee and 
the Council of the People’s Commissars, December 15th, 1921, the 
Soviet Government declares all persons residing abroad more than 5 
years without passports issued by the representatives of the Soviets, 
or having left Russia after November 7th, 1917, without permission 
of the Soviet authorities, or having voluntarily served in armies 
which have fought against the Soviet Government, or having parti- 
cipated in any form or shape in Counter-revolutionary organizations, 
or having had the right to be registered as Russian citizens but 
having failed to complete this registration, to be deprived of Russian 
citizenship. . 

This decree, as may be seen, divides the Russians into two 
categories :—Russians not recognized by the Government of the 
U.S.S.R. as Russians and U.S.S.R. citizens, and Russians recognized 
as such and as citizens of the U.S.S.R. 

The first category, with regard to its legal status, comes under 
the respective regulations concerning the so-called ‘‘ unrepresented 
foreigners” and as such cannot claim any exception of the rules 
governing the jurisdiction of the Chinese Courts and the Inter- 
national Mixed Court according to Article VII of the Rules of 
1869. 

The second category comes under the respective provisions of 
Article XII of the Agreement of May 31st, 1924, which reads as 
follows :— 

‘“The Government of the Union of Soviet Socialist Republics a, 

to relinquish the rights of extraterritoriality and Consular jurisdiction.” 

It is obvious that, according to the stated provision, the 
US.S.R. placed their citizens entirely under the jurisdiction of the 
Chinese Courts and consequently under the jurisdiction of the 
Mixed Court, which exercises judicial competence over the Chinese 
population in the Settlement. Practically the position of the 
citizens of the U.S.S.R. is analogous in every respect to that of the 
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Germans after Germany had renounced the right of extraterri- 
toriality. 

However, in spite of the aforesaid, the citizens of the U.S.S.R. 
entered a plea of jurisdiction in the Mixed Court* upon the 
ground that, in the Treaty which the U.S.S.R. made with the 
Chinese Government, it was stated that the U.S.S.R. would re- 
linquish extraterritorial rights and submit to Chinese jurisdiction 
but not to any other Power in China. 

Because the plaintiff was a foreigner, it did not give the right 
to anybody to try a case in which a Russian was involved by a 
foreign Assessor belonging to the plaintiff’s nationality. And 
further, that the Mixed Court is not properly instituted as it does 
not include a Russian Assessort who alone is entitled to try Russian 
cases. 


Practically, the said plea was a reiteration of a similar plea 
made in the Mixed Court before Messrs. Kuan and Blackburn in the 
case of X. Bittel ve. Fiitterer just after the conclusion of the Sino- 
German Commercial Agreement of 1921, in which the defendant 
pleaded jurisdiction on the ground that the Mixed Court was not a 
“* properly constituted modern Chinese Court,’’ and the Court ruled 
against him. 

The Court denied the plea of jurisdiction, taking into considera- 
tion the fact that the U.S.S.R. had relinquished their rights of 
extraterritoriality, and that the legal standing of the Russians was 
equal to that of the Chinese, who, desiring to reside in the Settle- 
ment and enjoy protection there, have to submit to its proper 
authority, which is the Mixed Court. 

As far as the question regarding the Russian Assessor was 
concerned, the Consular Body gave instructions to the Registrar 


Resignation of 
Consular Body’s 
Special Assessor, 
October 15th, 


of the Mixed Court on October 15th, 1924, that Mr. N. A. Ivanov jy99° 


was relieved from his post as a Consular Body’s Special Assessor, at 
his own request, and that all cases in which Russians were parties to 
an action were to be in future taken by the Assessor of the day. 

The resignation of the Consular Body’s Special Assessor, as a 
matter of fact, was quite natural. His further presence on the 
Bench of the Mixed Court was absolutely unwarranted by any legal 
consideration. The Russians, after the conclusion of the Sino- 
Soviet Agreement of 1921, could not claim any exception to the 
existing native administration of justice in the Settlement, even in 
its present form of a semi-international institution. They are 
either “‘ unrepresented foreigners,’ or “foreigners enjoying the 
same legal rights as the Chinese,” both amenable to the jurisdiction 
of the Mixed Court as it is. Any other constitution of the Court 
necessarily would require respective amendments in the existing 
relations between the U.S.S.R. and China. 

As to the difficulties experienced by the Court in dealing with 
Russian cases in which the litigants spoke only Russian, which was 
one of the reasons for the appointment of the first Consular Body’s 


*¥F.C.C., Rosemberg China Co. vs. Far Eastern Branch of the Russian Volunteer 
Fleet, before Magistrate Li and Mesers. J. E. Jacobs, Peale American Assessor, and 
Mr. J. Byvoneh, Norwegian Assessor, December 5th, 1 

1U.S.S.R. Assessor. 
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Special Assessor,* the present conditions hardly could warrant the 
appointment of a Special Assessor on the same ground. 

The number of Russians residing in Shanghai and speaking 
English has greatly increased during the last three years. The 
number of litigants speaking English in 1924 reached 75 per cent. 
of the total number of persons coming before the Court on civil 
summonses, and 35 per cent. of the total number of persons on 
criminal charges. 

For 1923 the same figures were: 45 and 25; for 1922, 16.5 
and 11, and for 1921—only 10 and 5.f 

Such a steady increase in the number of English-speaking 
litigants gave every assurance that the difficulties with the language 
soon entirely would be overcome. The Court would be able to 
handle the Russian cases without experiencing particular difficulty 
with regard to the language, and without being compelled to resort 
to measures contrary to its original constitution. 

The problem of the application of Russian Law, however, 
seems to provide more complications than the appointment of 
a new Consular Body’s Special Assessor for Russian cases in place 
of the present Assessors of the day. 

The Sino-Soviet Agreement of 1924 did not abolish the privilege 
of Russians, whether citizens of the U.S.S.R. or persons of Russian 
nationality ‘‘ sans patrie,’t to claim the application of Russian 
Law in cases provided by the Rules for Application of Foreign Law 
of 1918. In this respect the Court yet has not come to a definite 
conclusion but the matter is not likely to be disposed of without 
some legislative measures. 

It is quite apparent that Russians, citizens of the U.S.S.R., 
would be entitled to claim the application of the latest Codes of 
Law promulgated by the Soviet Government, while the Russians 
‘sans patrie”’ claim the application of the maxims of the old 
Russian Imperial Codes. 

And while the first are based on the theories of Communism 
and pure Socialism, antagonistic to the principles of Chinese legis- 
lation, the second have at present only a historical value and scarcely 
can be laid at the foundation of any judgment delivered by the 
Court, as having fallen into disuse and been abrogated by the new 
political order in Russia. 

This problem has already confronted the Court, in C.C.C., 
Imas vs. Greenberg, heard by Magistrate Zau and Mr. H. Bucknell, 
American Assessor, and in F.C.C., Rosemberg China Co. vs. Far 
Eastern Branch of the Russian Volunteer Fleet, before Magistrate 
Yui and Mr. J. E. Jacobs, Senior American Assessor.§ In the 
first case, the defendant claimed the application of the old Civil 
Code in accordance with Article 23 of the Rules for Application of 
Foreign Law, and in the second Dr. Fischer, Counsel for the defen- 
dant company, referred to the obligation of the Court to apply 


Per Consul to the Dean of the Diplomatic Body at Peking, December 19th, 


tEssay on the Working re Russian Cases in the International Mixed Court for 
the Years 1922 and 1923 by A.M. Kotenev. 

t' Lea Rusars eans patrie "is the otticial term applied by the Leazue of Nations 
for indicating Russians not recognizing the Soviet Government and having been 
deprived by the latter of their rights of Russian citizenship. AUTHOR, 1925. 

{November and December, 1924. 
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Russian Law, é.e., the Civil Code of the U.S.S.R., in conformity 
with the same provision of the Rules for the Application of Foreign 
Law, as the defendant was a U.S.S.R. concern. 

But, as stated above, the Court had no opportunity to express 
itself upon the subject in extenso, but pointed out that the Court did 
not consider itself bound by the former precedents concerning the 
broad interpretation of Article 23 of the said Rules, and thought 
that the application of Russian Law strictly should be confined to 
cases relating to Family Law and the Law of Succession. 

But even in the latter event the problem would hardly be 
solved, particularly in respect to the new laws of the U.S.S.R., 
which in many instances contravene the principles of Chinese Law.* 

The course which the Court will in future assume with regard 
to the application of new and old Russian Laws cannot be fore- 
cast, but it appears that finally it will be compelled to resort entirely 
to the law of the country. 

But if the number of Russians speaking English is steadily 
increasing, the number of purely Russian cases shows a steady de- 
crease. 

During the last three years, the author of this book made very 
careful scrutiny with regard to Russian cases, both civil and criminal, 
which enabled him to come to the following conclusion regarding 
the main features of the purely Russian cases :— 


(1) That during 1921 and 1922, the number of cases in which plain- 
tiffs and defendants were both of Russian nationality formed the bulk 
of all cases in which Russians were parties to the actions. The majority 
of litigants consisted of persons residing in Shanghai for more than 
two years, during which, however, they failed to establish any business 
relations with the foreign and native populations of Shanghai. Civil 
actions amongst the Russians were confined to actions arising out of 
leases of houses, shops, small loans, etc. In 1923 and 1924 claims 
brought against and by Russians, however, showed that the isolation of 
the Russian community in Shanghai was gradually approaching an 
end. Numbers of persons belonging to all classes of society, from com- 
mon workmen, watchmen and artisans to well-known merchants, doctors, 
engineers, etc., passed before the Court and civil actions abounded 
in almost every branch of business transactions, amounting sometimes 
to many thousands of dollars. The amount paid in satisfaction of judg- 
ments and in settlement of claims in Chinese and foreign cases in 1923 
and 1924 reached approximately 50% of the total amount claimed. 
The number of permissions to sue in forma pauperis which the Court 
granted in pursuance of its policy of giving ready access to justice for 
the poor, reached a very considerable percentage. About 30% of all 
claims filed, for instance, in the course of 1923 were exempt from paying 
any Court fee. 

(2) That the majority of charges brought against Russians during 
1921-1924 were of a minor nature and for breach of Municipal Bye- 
Laws and Regulations, which, according to their nature, should practi- 
cally be classified as civil cases. In most cases, the sentences passed 
by the Court consisted of fines imposed upon the accused. The highest 
degree of punishment inflicted by the Court was imprisonment for 
three years, followed by expulsion of the accused from the Settlement. 
According to the classification of crimes adopted by the Court, the 
percentage of criminality for the Russian community in 1922 reached 
1.85% ; in 1923, 2.51%; and in 1924, 2.25%. These figures are near to 
the normal percentage of criminality before the Great War in Russia 
and particularly in Siberia, although tho existing economic conditions 
for Russians in Shanghai were undoubtedly worse than formerly in 


an aw eelatlig to Marriage, Divorce, Maintenance of Children born out of Wcdlock, 
a Cte. 


Google 


Some character- 
istic features 

of Russian 
cases. 


238 


SHancsal: Its Mixep Court anp Covunci 


European and Asiatic Russia. In comparison with criminality in 
Western Europe the percentage as to Russians in Shanghai is equal to 
that of the industrial centres in Germany, for the pre-war time (2%)* 
and more than in England (0.99°.)t ai Scotland (1.18%). | Expul- 
sion and deportation, as the most efficient measures against undesirable 
Russians, were applied in 1921 by the Court with good results, and the 
prisoners were deported to Vladivostok by virtue of a semi-official 
arrangement with the authorities of the Provisional Government of 
the Primor Province. This practice, however, had necessarily to be 
abandoned after the occupation of the Primor Province by the troops 
of the Soviet Government. Many of the accused subject to deportation 
claimed to have taken an active part in the anti-Soviet movement and 
as such alleged that they had been subject to the persecution of the 
Soviet Government. It was in some respects risky from the standard 
of humanity to ignore entirely these statements and to deport the 
prisoners to Vladivostok. Therefore, some arrangements were made 
with the Chinese authorities, who agreed to assist in clearing the Settle- 
ment of undesirable characters of Russian nationality by deporting 
them from Shanghai. Thus, every conviction of a Russian criminal 
to deportation meant, practically, the convict being handed over to the 
Chinese authorities, with whom, the execution of the sentence rested. 
The Municipal Police confessed, however, that the Chinese authorities 
failed to keep their promise. A great number of prisoners, sentenced to 
deportation have been released and have settled in the neighbourhood 
of the Settlement. Cases of re-arrest and re-expulsion of undesirable 
Russians are frequent and some measures should be devised in order 
to free the foreign and Russian communities from this undesirable 
element, formed exclusively of habitual criminals who have flocked to 
Shanghai for booty. 


1903.” 


* Die Ursachen der Kriminality in Herzogtum Sachsen-Meiningen, Berlin 


+Groas Archive, 1921. 
tStatistical Rescarches by the Howard Association for 1910. 
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CHAPTER XIV.—1912-1924 


PourricaL CasES IN THE Mrxep Court. 
EXTRADITION AND AMNESTY. 


Since the first prima facie case was heard by the Mixed Court 
in 1887, the procedure of handing over persons on criminal charges 
to the Chinese authorities for trial and sentence may be considered 
as firmly established. This procedure, as we know, was not only 
applied in cases in which the crime was committed outside the 
Settlement by persons bona fide resident in the Settlement or arrested 
within its boundaries, but even when the crime was committed 
within the Settlement and according to Article IV of the Rules of 
1869, the case had to be tried by the City Magistrate. 

Every violation of the procedure on the part of the Mixed 
Court Magistrates or their City colleagues resulted in vigorous pro- 
tests lodged by the respective foreign authorities. 

Finally, the Chinese authorities had to give in and recognize 
the invariable principle that before a person detained in the Settle- 
ment on a criminal charge would be surrendered to the City authori- 
ties for trial and sentence, a prima facie case against him should 
firmly be established in the Mixed Court, which became in course of 
time the Court of First Instance according to Western terminology. 

The reader may recall the difficulties with which this principle 
was established, as well as the attempts on the part of the Consular 
and Municipal authorities to extend the jurisdiction and power of 
the Mixed Court over all criminal cases arising within the Settle- 
ment. 

In the famous ‘‘ Su-pao”’ case the foreign authorities went 
even further and tried to submit to the jurisdiction of the Mixed 
Court an action which apparently bore a political character. 

This case, though creating very important precedents as to 
the status of the Assessors, the prima facie procedure, the right 
of the Mixed Court to assume jurisdiction in cases of violation of 
peace and order in the Settlement, etc., etc., could not, however, 
establish a precedent of the right of the Court to assume jurisdiction 
in political matters, 

The Mixed Court, or, according to the old Chinese official 
terminology, “‘ The Official North of the Yang-King-Pang,” was 
established to administer justice within the Settlements. Its 
power was limited to strictly specified cases which could briefly be 
determined as cases against “ peace and order of the Settlement,” 
and in no way could its jurisdiction and power be extended so as 
to assume such proportions and to embody the right to try offences 
committed against the State. 

The Mixed Court could not pretend to exercise any authority 
in such matters after the control of the Court passed over de facto 
to the Consular Body, which unavoidably gave the Court the aspect 
of an international institution, excluding every possibility to pre- 
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tend in any way to deal with political cases. Under the control of 
the International Consular Body the Mixed Court became neces- 
sarily a specific Court for the Settlement, a Court for a certain part of 
the Chinese territory administered by the foreigners. Its jurisdic- 
tion was localized strictly to a Treaty territory, which in its very 
substance was neutral as a portion of land set aside for the residence 
of foreign merchants—-peaceful traders, but not politicians and 
belligerents. 


It was natural that the Mixed Court assumed gradually the 
same attitude towards political matters which the foreign community 
and its Executive Committee, the Municipa] Council, had displayed 
since the Taiping rebellion in 1853. 


Thus, if the Court in handing over prisoners, criminal and 
political, required before 1911 that a prima facie case of criminal or 
political nature irrespectively had to be established, after 1911 it 
required the establishment of a prima facie case of a definitely 
criminal nature, considering a political crime insufficient to warrant 
the unconditional surrender of the accused to the native authorities. 


It is not without interest to trace the development of the 
principle of complete neutrality assumed by the Mixed Court 
whenever it was confronted with political cases until finally the 
Court refused entirely to hand over political offenders to the Chinese 
Government upon its own authority. The question of extradition 
was left by the Court to the Consular Body as the highest adminis- 
trative authority in the Settlement. 


Cour: nan _ As a typical case of the pre-revolution period in which the 
political Chinese authorities sought the extradition of a prisoner charged 
offen: 6 


Earlier practice. With sedition, we may cite the case of Van Bing, alias Chang Kong, 
Bie Sous heard by the Court on January 12th, 1909.* The accused was 
: charged by the Viceregal authorities at Nanking with being a leader 
of insurgents or rebels and with having led a riot in Chinghua Pre- 
fecture, Chékiang. The Court held that, before his extradition to 
Nanking could be effected, a prima facie hearing must be held by 
the Court to determine, (a) the identity of the prisoner, (6) whether 
or not the character of residence within the Settlement was such 
as to entitle him to be tried before the Mixed Court, should the 
charges against him be found to be well established, and (c) to be 
such as to come within the jurisdiction of this Court. 

It may be observed from this rough scheme of questions to be 
decided by the Court that the issue of the bona fide residence of the 
accused was put immediately after the question of the identity of 
the prisoner. In fact, the bona fide residence of the accused in the 
Settlement was always considered by the Court as a very important 
factor, giving the special privilege to the prisoner to be tried by 
the Mixed Court. This principle from time to time was again and 
again re-confirmed, so that it attained finally the aspect of an axiom 
that where the accused was not a bona fide resident of the Settlement he 
could be handed over, if it was proved to the Court that there was some 
evidence to support the charge, while in the case of a bona fide resident 


°N.-C.H., January 23rd, 1909, p.214. 
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of the Settlement a substantial prima facie case would first have to be 
established.* 

In the above-cited case the Court answered the first question 
in the affirmative and the second and third in the negative, and 
as the prima facie case was established by the prosecution the 
prisoner was ordered by the Court to be delivered to the Viceregal 
authorities. . 

Now we come to cases of extradition of purely political offenders 
of the after-revolution period, when the Mixed Court was already 
under the control of the Consular Body. 

Analyzing the case of Wong Tsz-ting,t charged at the instance 
of the Chinese authorities with conspiring to incite rebellion against 
the Chinese Government, heard by Messrs. Kuan and C. F. Garstin, 
British Assessor, in September and October, 1913, we may observe 
that the Court, in trying the prima facie case brought forward 
against the accused by the Chinese Government, divided the issue 
into the same three sub-issues as in the case of Van Bing, viz a 
(a) question of identity, (6) question of bona fide residence in the 
Settlement, and (c) question of jurisdiction of the Mixed Court 
over the charge in issue. 

In answering these questions, the Court found that the identity 
of the accuscd, as well as the charge preferred against him, was 
well established, but in answering the last two questions the Court 
found that the accused was a bona fide resident of the Settlement 
and that the charge against him was outside the competence of 
the Court, and therefore resolved to submit the case, as purely 
political, to the final consideration of the Consular Body. 

The latter decided not to deliver the accused to the Chinese 
authorities, but to deport him by sea. 

The same decision was given by the Court in the case of Hsuing 
Sen, alias Huang Tzu-ling, charged with the same offence, heard 
by Messrs. Nieh and ©. F. Garstin, in November, 1913, and the 
Consular Body upheld again the principle of non-extradition of 
purely political offenders to the Chincse authorities. The prisoner 
was ordered to be deported by sea. 

*Case of Ching Paung, or Green Quid before Messrs. Kuan and C. F. Serer, 
British Assessor, March 12th, 1914. N.-C.H., March 14th, 1914, Re i N.-C.0 
December 24th, 1915, p.915. This principle, still maintained we the International 
Mixed Court in dealing with cases of extradition, was fixed by Mr. P. Grant-Jones, 
British Assessor, in the case of the bomb attack on the office of the “static Daily 
News,” December, 1915, in the following words :— 

“T wish to say at once, in order that people in this Settlement may 
clearly understand the position of the Court, that if this person were @ 
resident of the International Settlement we should hand him over to the 

inese authorities on his own admission, or, if he had not made his ad- 
mission, on evidence which showed to our satisfaction that there was reason- 
able ground to associate him criminally with the movements of the re- 
volutionury party. But this man is not a resident of the Settlement: 
he has been handed over to us by the French authorities, and the question 
before the Court. is whether the prisoner Is cuilty of the charge preferred 
against him, the charge of conspiring to explode a bomb on the premises 
of the ‘Asiatic Daily News.’ If we do not find him guilty of that charge, 
it well plainly be our duty to restore him to the custody of the French 
Police. We do, however, find him guilty and in accordance with the rule 


which we have made that, where a person is charged with @ breach, within 
the jurisdiction of the criminal law of this country, he may, if the Court thinks 
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fit In the interests of justice, and after a prima facie case has been established , 


against him, be handed over to the proper Chinese authorities for trial, 
_ now direct that he be so delivered up to the authorities at the Arsenal. 
he prisoner is to be taken in the custody of an ofticer of this Court to the 
Pronee authorities for completion of their record and on his return the 
order of rendition is to be curried out.” 
tN.-C.H., October Lith, November 15th, 1913, pp.113, 491. 
Mixed Court Registrar’a Report for November, 3. 
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Following these principles, the Court inevitably had to come 
to the resolution to assume jurisdiction in cases of a mixed political 
and criminal nature, but only in the purely criminal part of the 
case, leaving the political section either to the consideration of 
the Consular Body, if extradition of the accused was sought by 
the Chinese Government, or ordering immediate deportation of the 
accused from China, as was the practice in some not very important 
cases since 1914. 

As an instance of this thesis we have to point out the case of 
Kuan Peng,* heard by Messrs. Kuan and C. F. Garstin, British 
Assessor, and Messrs. Nieh and P. Grant-Jones, in July and August, 
1914. The accused was arrested on a warrant issued at the request 
of the Chinese Government, charging him with being concerned 
in raising a rebellion in the Province of Anhui, and his extradition 
was sought on this charge. 

In the course of proceedings, the Chinese Government asked 
leave to add two further charges, which accused the prisoner of 
taking part in the promotion of the An Cheng Railway without 
the sanction of the Central Government and of embezzling part 
of the funds of that railway. After many hearings, the Court 
announced that it considered that a prima facie case had been 
made out on the charge of embezzlement, but the Assessor and 
the Magistrate, Messrs. Kuan and C. F. Garstin, could not agree 
as to the proper place of trial. The Assessor’s opinion was that 
the case should be tried in Shanghai,t while the Magistrate con- 
tended (with the prosecution) that the trial should take place in 
Anhui. Finally, Mr. Garstin and Magistrate Kuan, being unable 
to reach an understanding, withdrew from the case, and a fresh 
trial was commenced before Mr. P. Grant-Jones, British Assessor, 
and Magistrate Nieh. This court decided to assume jurisdiction 
in the case and after a lengthy trial sentenced the accused to 
imprisonment in the second division (charge of embezzlement, etc.) 
and deportation from China at the expiration of his sentence. The 
last part of the sentence was a tribute to the political nature of 
the case and substituted the surrender of the prisoner to the Chinese 
authorities as sought for. 

On the other hand, the Court, in a case of mixed criminal 
and political nature, assuming jurisdiction over the criminal divi- 
sion of the action and passing a sentence upon the prisoners, re- 
sidents of the Settlement, ordered the accused, non-residents of 
the Settlement, to be handed over to the Chinese authorities to 
be dealt with. 

In the case of Siao Mei-sung, Yang Nyok-jau and Yau Kwei-fok, 
charged with conspiring to cause the death of Van Soo-sun, Lu 
Jui-sun and Zee Ling-pao, heard by Messrs. Yui and P. Grant- 
Jones, British Assessor, in December, 1915,$ the Court passed a 
sentence upon the first accused as a resident of the Settlement, 
and the other two, as non-residents, were ordered to be handed 
over to the Chinese authorities for trial and sentence. 


*Mixed Court Registrar’s Report for July and August, 1914. 

tThe accused was a bona fide resident of the Settlement and some of his business 
transactions in connection with promoting the railway were carried out in 
Shanghal.—AUTHOR. 

¢Mixed Court Registrar's Report for December, 1915. 
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The same principle was followed by the Court in the case of 
Ling Zung-zee, charged with attempting to murder Ching Nyok- 
taing, heard by the Court in December, 1914. 

Both complainant and defendant were further charged with 
unlawfully conspiring with others to stir up rebellion within the 
country of China against the peace and good order of the said 
country of China. Both, as non-residents of the Settlement, and 
implicated in criminal matters, were ordered by Messrs. Yui and 
P. Grant-Jones, British Assessor, to be handed over to the Chinese 
authorities, after a prima facie case had been established. 

Summing up what has been said regarding the political and 
extradition cases, we may observe two main features in the practice 
of the Mixed Court. 

First, that the Court followed the principle adopted by the 
foreign community in considering that the Settlement cannot be 
a hot-bed for plotting against the peace and good order of the 
country and its lawful Government. Second, that the Chinese 
Government, where it seeks extradition of political offenders, has 
to apply in the ordinary manner as a party to the action, instead 
of resorting to the usual administrative and diplomatic measures.* 
The latter illustrates the neutrality displayed by the foreign 
community since 1853 or, it would be better to say, reflects the 
liberal psychology of the community in the midst of which the 
Court has to function. 

This neutrality of the Settlement, as well as the exceptional 
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position of the Mixed Court itself as machinery for the native during Chin 


administration of justice in the Settlement, received its fullest 
expression during the civil wars in China in 1920-1922, in the 
exceptionally interesting cases of Chang Shih-chao vs. Wu Ting-fang, 
Yang Ding-ying re estate of Yang Ding-bae, deceased, and Dien 
Tsang-koh vs. Yong Ding-ying, the Commercial Bank of China and 
the Bank of Canton; civil in their nature, but bearing an expressly 
political character. 

On April 17th, 1920, Chang Shih-chao, representative of the 


civil wars. 
1920-1924, 


Case of Chi 
Shih-chao mg 


Military Government of the Republic of China at Canton, applied WuT 


to the Court for an injunction against Dr. Wu Ting-fang, Minister 
of Finance of the said Government, restraining him from with- 
drawing any money from Shanghai banks until the question of 
the disposal of the Canton Customs fund held by Dr. Wu Ting-fang, 
in his capacity of Minister of Finance of the Canton Government, 
had been finally determined. 

It was alleged that Dr. Sun Yat-sen and Dr. Wu Ting-fang, 
being compelled by pglitical circumstances to leave Canton and 
to take refuge in the Settlement, were going to dispose of the funds 
belonging to the Military Government of the Republic of China 
at Canton. The Court granted the injunction, but the defendant 
filed a motion asking for the injunction to be dissolved, on the ground 
that Chang Shih-chao was not a representative of the Military 

*In the absence of a representative of the Chinese Government conducting the 
prosecution, the Court dismissed the case on the usual junds of non-appearance 
of the complainant in a criminal case, as set forth in Article 16 of the Rules of Pro- 
cedure of the International Mixed Court :—Case of General Huang Hsing, charged 
with inciting to murder high officials of the Peking Government, before Messrs. 


Kuan and C. F. Garstin, June 13th, 1913. The case was dismissed, on the ground 
of failure of the Chinese official prosecution to appear. N.-C.H., June 11th, 1913. 
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Government at Canton. It was also further stated that the Court 
had no jurisdiction over the defendant as Minister of Finance of 
a legal Government, nor over the subject matter of the action, 
which was purely political and outside the jurisdiction of the Mixed 
Court. 

This motion was heard by Messrs. Li and A. D. Blackbum, 
British Assessor. Both parties and the Central Chinese Government 
were represented by most talented lawyers. Mr. R. N. Macleod 
appeared in support of the original motion filed by Chang Shih-chao, 
Messrs. §. Fessenden and Reader Harris appeared for Dr. Wu 
Ting-fang and Dr. O. Fischer watched the case on behalf of the 
Chinese Government. Mr. R. N. Macleod maintained that the 
case was not political at all and that the Mixed Court was not 
only competent but bound to take jurisdiction. 

After due consideration, the Court rendered a decision con- 
firming its former. order and we permit ourselves to cite a part 
of it as fully illustrating the attitude of the Mixed Court vis-d-vts 
oases arising in connection with civil strife in China. 

The Court’s order of June 2nd, 1920, stated as follows :-— 


‘*Mr. Macleod maintained that in its essence the case was not 
political at all, that it was composed of & number of issues capable of 
proof by ordinary legal methods, and that this Court was not only com- 
petent but bound to teke jurisdiction. 

‘‘Now our reply to these arguments is merely this: Though it 
may be possible, by close analysis and the use of sophistry, to show that 
there is nothing political about this case, it is useless to deny that, as 
a whole, it is political and nothing else, and therefore we refuse to try it, 
not because ‘ Courts of Equity should not interfere in political matters,’ 
but merely because we will have nothing whatever to do with the disputes 
of any of the Governments or political parties in China and we refuse to 
allow thre Court to be used for the settlement of any such disputes. 

‘But it does not follow that we are therefore to allow any person, 
on the plea of politics, to claim sanctuary in this Foreign Settlement, 
bring here the property in dispute which he fears would be wrested from 
him if he remained on Chinese soil and here dispose of or enjoy it without 
let or hindrance. It would be grossly unfair to an aggrieved party who 
has used due diligence were we to refuse him the right of prosecuting his 
suit and at the same time allow his aggressor to get away unhindered 
with the property in dispute. 

‘We are quite prepared to admit that, in laying an injunction on 
Dr. Wu Ting-fang, while at the same time refusing to hear evidence on 
any of the material issues of the case against him, we have not been 
guided by any legal principles or any rules of law ; the only principle 
by which we have been guided is that of holding the scales as evenly 
as possible between the parties. It is for this reason that we feel that, 
until such time as this suit is withdrawn or compromised, or, better 
still, until Dr. Wu Ting-fang, by leaving the shelter of this Foreign 
Settlement, withdraws himself from the jurisdiction of this Court, the 
present injunction must be continued. But in order to avoid any 
doubt as to our intentions, and to prevent any questions arising through 
the use of foreign technical terms, we say quite clearly that we refuse 
to try any of the issues between the Southern Government and Dr. 
Wu Ting-fang and withdraw our previous order and make a new one 
in these terms: It is hereby ordered that Dr. Wu Ting-fang shall not 
remove from any bank or banks holding the same money being surplus 
Customs revenue remitted by the Government of the Republic of China."”"* 
The same principle was laid down in the decision of the Court 


in the case of the New Engineering and Shipbuilding Works, Ltd., 


*N.-O.H., May Ist and June 5th, 1920, pp. 286 and 615. 
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vs. Russian Volunteer Fleet, before Magistrate Yui, Mr. A. D. 
Blackburn, Senior British Assessor, and Mr. N. A. Ivanov, Consular 
Body’s Special Assessor, February 19th, 1921. The Court held 
that it had no jurisdiction in determining which of the rival clai- 
mants, at Paris or Vladivostok, were the lawful agents of the Russian 
Volunteer Fleet and declined to give a ruling on the question. 

In the cases of Yang Ding-ying, for letters of Administration, 
Dien Tsang-koh vs. Yang Ding-bae, the commercial Bank of 
China and the Bank of Canton, and Dien Tsang-koh vs. Shanghai 
Commercial and Savings Bank, all cases having the same subject, 
heard by Magistrate Loh and Mr. N. F. Allman, American Assessor, 
in January, 1924, the Court suddenly took a different position. 

On January 4th, 1924, a Cantonese, named Yang Ding-ying, 
filed a petition for letters of administration to the estate of Yang 
Ding-Bae, deceased, an officer of the Cantonese Republican Army. 
The estate consisted of about three lakhs deposited with different 
Banks in Shanghai. The Court, Messrs. Loh and N. F. Allman, 
American Assessor, taking into consideration the alleged urgency 
of the case, granted on the date of filing of the petition temporary 
letters of administration and directed the usual two weeks’ publica- 
tion. In reply to these publications, Dien Tsang-koh, representing 
a Commander of a Division of the Yunnanese Army, styled in 
the petition ‘ Government troops,”’ filed an objection in which he 
stated that the deceased was entrusted with the sum of Tis. 350,000, 
belonging to the said army, which he attempted to convert to 
his own use, placing the money in various banks in Shanghai. 
At the same time, Dien Tsang-koh filed a claim against the newly- 
appointed administrator, Yang Ding-ying, and asked the Court 
for an injunction restraining the banks from paying out money 
belonging to the estate. Such an injunction was granted by the 
Court, constituted of Magistrate Tsang and Mr. Shimizu, Japanese 
Assessor. 

On January 25th, both cases came up ‘for hearing before 
Messrs. Loh and N. F. Allman. Mr. F. J. Schuhl, representing 
Dien Tsang-koh, asked the Court to cancel the temporary letters 
of administration and to confirm the injunction, while Mr. W. 8. 
Fleming, on behalf of Yang Ding-ying, applied to the Court to 
strike out the petition of the plaintiff, on the ground that the plaintiff 
had no legal standing in Court as an officer of a rebel army. 

In delivering judgment, the Assessor stated that he and the 
Magistrate were of the opinion that, although the Court had no 
jurisdiction over political matters, nevertheless it could not grant 
access to the Court to a party which stood in open rebellion to the 
only legully recognized Chinese Government at Peking, the Mixed 
Court at Shanghai being a part of its judicial system. The decision 
runs as follows :— 

‘* Dien Tsang-koh has no legal standing in the Court and all motions 
and petitions filed by him are to be stricken from the files.” 

One month later, the plaintiff, Dien Tsang-koh, brought an 
action against the Shanghai Commercial and Savings Bank, but 
the destiny of this petition was analogous to the aforesaid action 
of Dien Tsang-koh vs. Yang Ding-ying. The Court considered 
it as & mere repetition of all former processes filed with the Court 
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and ordered it to be stricken from the files of the Court, on the 
ground that the plaintiff had no legal standing in a Court belong- 
ing to the Peking Government. 

However, the plaintiff started further action, this time against 
Yang Ding-ying, filing the petition in the name of Van Zeh-sung, 
Commander of the 2nd Division of the Yunnanese Army, as his 
lawfully authorized agent. This action was brought on defendant’s 
motion to dismiss the petition before the Court, constituted of 
Magistrate Loh and Mr. J. E. Jacobs, Senior American Assessor, 
Mr. N. F. Allman having withdrawn from the Bench. 

The reasons set forth in the motion were: (a) That three 
analogous petitions were already struck out by the Court because 
plaintiff was a rebel, (b) that plaintiff was a rebel and (c) that plaintiff 
was in contempt of Court. 

In reply, the plaintiff, through his Counsel, Mr. R. J. Bryan, 
stated (2) that none of the parties in this new case were parties 
to the previous actions, (6) that the International Mixed Court 
of Shanghai, as constituted by the proclamation of the Consular 
Body of November 10th, 1921, was no more a Court of the Peking 
Government, which refused to recognize it as a Court,* (c) that 
the policy of the Court and the policy of the Shanghai Municipal 
Council were always to avoid political disputes, (d) that even if 
plaintiff were a rebel he was nevertheless entitled to bring action 
in this Court, as there was no provision in Chinese Law that a rebel 
was not entitled to bring action in a Chinese Court. 

After due deliberation, the Court agreed with the plaintiff’s 
contention regarding the traditional neutrality of the Mixed Court 
in all cases involving political matters. It assumed jurisdiction 
in the action in question, granting the plaintiff access to justice 
and ignoring the very fact that both parties stood in rebellion to 
the recognized Peking Government, as they were peacefully re- 
siding in the Settlement.t 

Overruling the previous orders of the same Court in connection 
with the same subject matter, the Court once more underlined 
its attitude in political matters. 

The firm position of the Court resulted in a gradual disappear- 
ance of political cases coming within the judicial cognizance of 
the Court. Of course, rival parties, as well as the Peking Govern- 
ment, were dissatisfied with the treatment which the Court afforded 
to their officials by placing them on exactly the same footing as 
ordinary litigants and steadily refusing to recognize their high 
official rank, but the attitude of the Court could not be shaken. 
It went even further by assuming jurisdiction over high officials 
and even over members of the House of Representatives of the 


*The Ta Li Yuan, in its explanation N. 1370, sald :— 
“ In reply to your letter N. 75 in respect. of atelegram from the Kiangsu 
High Prosecutor's Court, inquiring whether or not the amount of fees 
received by Chinese lawycrs for conducting litigation in the International 
Mixed Court at Shunhal {s subject to the Revised Rules and Reculations 
governing lawyers, we have to inform you that the International Mixed 
urt at Shanghal is not properly organized in compliance with Treaty 
poviion: and, being such, it cannot be recognized as a special judicial 

unal, 

tAs arcsult of the Court’s order of May Ist, 1924, in the case of Yang Ding-ying 
re estate of Yang Ding-bae, dismissing the petition In the case of Van Zeh-sung va. 
Yang Ding-ving. but granting an injunction in the first case, the parties preferred 
to settle amicably and the actions were discontinued. AUTHOR. 
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Republic of China, who enjoyed a certain immunity according to 
Article 49 of the Provisional Constitution of 1912,* and sanctioned 
the action of the Police, who arrested them without notifying 
the House. 

The case in which the Court took jurisdiction over members 
of the Chinese Parliament is of such exceptional interest that we 
permit ourselves to give some particulars of the action. 


On August 9th, 1916, three Members of Parliament appeared before 
the Mixed Court on a charge of being in possession of opium, the 
importation of which was prohibited. The facts were briefly as follows : 
On August 9th, 1916, H. E. Chang Yo-tseng, Minister of Education 
arrived in Shanghai, accompanied by certain Yunnanese Members of 
Parliament. They brought with them a large quantity of luggage which 
bore labels reading ‘‘H.E. Chang Yo-teeng and delegates.” The 
luggege was brought from the steamer ashore and for the moment 
disappeared. The trunks had passed the Customs in safety by reason 
of the fact that, at the request of the Taoyin of Chapei, the Customs 
officials had treated the luggage with the usual diplomatic courtesy and 
had allowed it to pass unexamined. The Municipal Police, however, 
received information that a large quantity of opium was smuggled by 
certain persons of the Minister’s suite into the Settlement. Several 
houses were searched and about fifty trunks containing opium to the 
value of half a million Mexican dollars were found. Persons arrested 
in connection with this affair, after their identification, included three 
members of the Chinese Parliament and a Chinese General, a bona fide 
resident of the Settlement. The Court sentenced three of the accused 
to imprisonment, fined one Tis. 1,000 and the rest, including General 
Lee Hsian-zee, were acquitted. 

The afore-mentioned attitude of the Court in making no dis- 
tinction between the parties coming before it on different occasions 
did not imply that the Court left unpunished acts tending to impeach 
the dignity or personality of the high officials of the country. On 
the contrary, the Court considered itself particularly bound, by 
virtue of its position in the Settlement, to safeguard the principle 
of respect to persons holding official posts and in the case of Yih 
Tsao-sung and Zua Zoong-huai, editors of ‘The Republican Daily 
News,” charged with printing and publishing certain statements 
holding in contempt and ridicule H. E. the President of the Republic 
of China and other officers of the Government, before Magistrate 
Yui and Mr. P. Grant-Jones, British Assessor, October 10th, 1919, 
the Assessor, in giving judgment, said :— 

‘*We quite agree that public discussion on all questions of public 
interest is most essential to the vitality of any state, but discussion must 
be conducted with decency and moderation. To my mind, there is a 
peculiar obligation on us, by virtue of our position in this Settlement, to 
restrain by all legal means indecency and immoderation, and it would 
be well for the local press to remember that expression lends colour 
to the views of those who would recede that ancient instrument of tyranny 
licensing the press. The matter which forms the subject of the present 
charge is, I think, chiefly remarkable for its witlessness, but at the same 
time it does, undoubtedly, tend to bring into ridicule the President of 


this Republic. Isay nothing about the other persons who are mentioned 
in the article, but it is obvious that bringing into ridicule a person in 


t Article 49 of the Provisional Constitution of the Republic of China, 1912, reads 
as follows : 

“Except for flagrant offences, members of elther House shall not be arrest- 
ed or detained In confinement without the permission of their respective Houses 
or the Committee of the National Assembly. When members of elther House 
have been arrested on account of flagrant offences, the Government should 
report. the cause to thelr respective Houses or to the Committee of the National 
Assembly.’ 
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the position of the President is to insult the President. That constitutes 

the offence charged under Articlo 155 of the Provisional Criminal Code 

and for that offence the defendants must be punished.”’* 

Furthermore, the Court ordered the extradition of the prisoner 
in the case of Ting Kwan, charged with having removed five of 
the Presidential Seals from Peking, before Magistrate Wong and 
Mr. P. Grant-Jones, British Assessor, on July 20th, 1917, considering 
that an unlawful removal of Presidential insignia constitutes a 
grave offence against the state of a criminal nature, for which the 
accused is liable to be handed over to the Chinese authorities to 
be dealt with according to the law of the country.f 

The problem of the amnesty of prisoners whose offences con- 
tained a political element once more showed the true character 
of the Mixed Court in respect to political matters coming under 
its judicial cognizance as well as that of the Consular Body and 
Municipal Council. 

The question of the release of prisoners implicated in political 
matters and sentenced by the Court on criminal charges to various 
terms of imprisonment was first raised by the new Republican 
Government of China in April and May, 1912. 

The Chinese Commissioner of Foreign Affairs at Shanghai 
addressed the Consular Body, requesting the release of certain 
prisoners sentenced by the Mixed Court and kept in the Municipal 
Gaol on the ground that offences committed by them were political 
and in connection with matters of Government, and were not likely 
to disturb the peace of the Settlement. 

This request preceded any legislative act of the Republican 
Government with regurd to a general amnesty of political prisoners 
sentenced for offences committed by them under the old Ching 
dynasty. The request forwarded by the Commissioner alluded to 
despatches of various Generals of Divisions, who replaced the old 
Governors and Taotais of the Manchu regime, but did not make 
any mention concerning any general rule or instruction of the 
Government. 

In two subsequent despatches, dated May 24th and 28th, 
the Commiszioner requested the release of certain prisoners and 
“the cancellation of their cases in token of the weight of human 
principles and for the preservation of amicable relations.” 

We think it would be of some interest to cite some of these 
particular cases alleged by the Chinese authorities to be “ political ” 
and simultaneously the corresponding Police records showing the 
true character of charges brought against these so-called “ political 
offenders.” 

(1) Case of Vah Foo-wah, otherwise spelt Wan Fu-hua. The Com. 
missioner’s despatch of May 24th, 1912, contained the statement of 
General of Division Chen to the effect that Vah Foo-wah was convicted 
for “ maliciously attacking Manchu officials” and that official com. 


munications for the release of ‘‘this energetic gentleman’’§ were 
addressed to the Board of Foreign Affairs. 


*N.-C.H., October 11th, 1919, p.103. 

tMixed © ‘ourt Registrar’ 8 Report for July, 1917. 

tComunissioner of Foreigo Affairs to the Senior Consul, May 24th and 28th, 1912. 

Municipal Council’s Report for 1912. 

§1n inverted commas, citations of the original despatch of General Chen, as 
translated by the interpreters of the Belgian Consulate-General.—AUTHOR. 
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Police record of Woh Foo-wah.* Charged on December 23rd, 1904, 
with being in possession of a loaded revolver contrary to Bye-law 
XXXVII; ae with being a source of danger to the peace and good 
order of the Settlement ; also with threatening to shoot and kill General 
Wong Tse-chuen by presenting a loaded revolver at him. Sentenced to 
10 years’ imprisonment with hard labour. Guilty of attempting to 
shoot Wong Tse-chuen. On May 18th, 1907, he was sentenced to a 
further term of 10 years’ imprisonment for being concerned together with 
Vah Mau-mau in an outbreak in Gaol.t ; 

(2) Case of Yu Yan-yien and Koo Bang-yuen. Thesaid General 
Chen stated that they were arrested for political offonces and suffered 
unjustly because they incurred the animosity of the Ching Government. 

Police record of Yu Yan-yien and Koo Bang-yuen:{ Yu Yan-yien 
was brought before the Mixed Court on a warrant, at the instance of the 
Viceroy of Kiangsu, for having converted to his own use a large sum 
of money collected by him in aid of the Kiangsu Famine fund. He was 
expelled from the Settlement on Saptember 8th, 1909; Koo Bang- 
yuen was one of the leading members who instigated the boycott move- 
ment resulting in the riot in December, 1905.§ His premises were 
searched and a large quantity of inciting literature seized. His name 
is prominent in the Municipal Report of 1905. The Police still hold a 
warrant for his arrest. 


The perusal of these short notes reveals the fact that in the 
cases cited the Mixed Court assumed jurisdiction and passed senten- 
ces for offences which, though possibly committed out of political 
motives, still were directed against the peace and good order of 
the Settlement, and only as such were considered by the Court. 

And while the Municipal Council, on being approached on 
the subject of amnesty by the Consular Body, assumed an entirely 
neutral position, leaving the decision of the issue at the discretion 
of the Consuls and the Mixed Court, the Consular Body took the 
view of the Court in respect to the nature of the cases. 


On November 9th, 1912, Mr. D. Siffert, Consul-General for 
Belgium and Senior Consul, informed the Municipal Councill| that 
the attention of the Consular Body had been drawn to the case 
of Wan Fu-hua and that the Consular Body had come to the con- 
clusion that this sentence was too severe and proposed to invite 
the Court to reconsider the case in a spirit of clemency, with a view 
to mitigating or remitting the former sentence. 

“* But I am also directed by the Consular Body,” wrote Mr. D. 

Siffert in the same letter to the Municipal Council, “‘ to point out that 
political reasons which sre said to have moved Wan Fu-hua can tn no 
way be taken into consideration. The peace and good order of the Inter- 
national Settlement have been injured by Wan Fu-hua’s offence and 
any remission of his term of confinement will have therefore to be accom- 
panied by an order of perpetual expulsion from vhe Settlement.” 

Upon receiving a similar communication from the Senior 
Consul, the Mixed Court ordered a rehearing of the case and, after 
having dealt summarily with the matter, remitted the remainder 
of the convict’s sentence and expelled him from the Settlement, 
whereupon he was released accordingly. 


*Col. C. D. Bruce, Captain gy Superintendent of Police. Municipal Council to 
the Senior Consul, June 22n: 
n During this outbreak Meier: members of the Gaol staff were badly injured.— 
EGA. 

3Letter of the Municipal Council to the Senlor Consul, including Captain- 
Superintendant C. D. Bruce’s Report, June 22nd, 1912. 

{The riot took place in the Settiement.— AUTHOR. 

(Municipal Council’s Report for 1912. 
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Acting in such a way, the Court did not exceed its power and 
remained within the limits prescribed by the Provisional Criminal 
Code, Articles 63-66. 

In 1916* a Decree of the President of the Republic of China 
granted a general amnesty to all political offenders, but the Court, 
before applying this decree and releasing any prisoners, required a 
petition to be filed in each particular case, which was a logical 
outcome of the refusal of the Court to take cognizance of political 
matters. 

This point of view required also the proof of a political element 
in each case in order that the amnesty could be applied. 

As an instance, we may quote the case of Tsang 8S. Shien, 
or otherwise spelt Chang Shu-tien, which came up for hearing 
on application for release on August 3rd, 1916, before Magistrate 
Kuan and Dr. Schirmer, German Assessor. 

The original charge in this case was framed as sedition and 
the accused was arrested on December 20th, 1913, at the instance 
of the Chinese authorities. The Court considered him guilty of 
having organized a secret political society, but in the conclusive 
part of the judgment stated that the accused was not “a man 
fighting for liberty and political rights in the interests of his country- 
men, but his only purpose was to obtain money by contributions 
from people whom he misled,”’ which enabled the Court to sentence 
him to 3 years’ imprisonment and expulsion. 

The defence for the accused, in applying for his release, insisted 
that, notwithstanding the said conclusion, the offence committed 
was purely a political one and therefore the Presidential Decree 
should be applied in this caso. <A representative of the Chinese 
Government supported this view and asked the Court, on behalf 
of the Chinese Government, to release the prisoner and to cancel 
the sentence of expulsion. The Court agreed with the said con- 
tentions and, taking into consideration the political substance of 
the case, cancelled the sentence, as prayed. 


°12th day of the 7th moon. 
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THE MIxED CoURT AND SHANGHAI GENERAL CHAMBER OF 
CoMMERCE. 


ARBITRATION AND BANKRUPTCY PROCEDURE. 
Court ACCOUNTANTS AND AUCTIONEERS. 


Following the evolution of the Mixed Court, we see various 

commercial bodies and groups of prominent members of Chinese 
society playing or trying to play a réle in its operation, and the 
foreign authorities, both the Consular Body and the Municipal 
Council, often paying attention to the representations of different 
native trade associations. But every serious attempt on the part 
of these organizations to extend their influence over judicial matters 
in the Settlement was checked as far as possible, as being an undue 
interference with matters absolutely outside their competence. 
, In cases in which foreign Assessors were sitting protection was 
assured, but the native branch of the Mixed Court was always 
liable to be influenced, very strongly, by these commercial bodies. 
The Magistrates, even the best-intentioned of them, were unable to 
withstand the pressure of powerful guilds, which claimed and exer- 
cised in many respects an almost unlimited civil jurisdiction over 
their members. 

As a matter of fact, this jurisdiction was not a result of an 
unfounded pretention on the part of the guilds but was a natural 
consequence of the whole structure of Chinese business life, neces- 
sarily directed, for lack of proper civil legislation, by commercial 
associations. Moreover, in China, the application of law, if it even 
existed, was always so uncertain, and its administration so much at 
the mercy of hidden influences, that business people hesitated to 
appeal to it, and preferred to settle their differences among them- 
selves and through guilds, whenever possible. The Chinese trade 
guilds have never been within the law. They grew up out- 
side it, and, as associations, have never recognized the civil law nor 
claimed protection from it, and their jurisdiction over their members 
is based not on any charter or delegated power from the supreme 
authority of the State, but by virtue of the faculty of combination 
by the community and of coercion on the individual, which was, 
and is, so characteristic of the Chinese race. 

Dr. D. I. Macgowan gives us instances of rules of different guilds 
which illustrate the method in which Guild jurisdiction is exercis- 
ed* :— 

“It is agreed that members having disputes about money with each 
other shall submit their cases to arbitration at & guild meeting, where 
every effort will be made to arrive at a satisfactory settlement of the 
dispute. If it proves impossible to arrive at an understanding, appeal 
may be made to the authorities ; but if the complainant resorts to tho 


*Dr, D. I. Macgowan, *‘ Chinese Guilds and Chamber of Commerce and Trades 
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Courts in tho First Instance, without first referring to the guild, he shall 
be publicly reprimanded, and in any future case he may bring before 
the guild he will not be entitled to redress.” 

“This rule is expressed in moderate language,” remarks Mr. H. B. 

Morse, ‘‘ A similar rule of another guild is more direct in its terms: 

‘It is agreed that after a member of the guild, an individual, or a firm, 

has been expelled, all business relations with him shall cease ; any member 

discovered to have had dealings with him, from sympathy or friendship, 
shall be fined 100 taels.’ ”” 

Thus, practically, every lawsuit was subject to consideration 
_in the guild and only with its consent came before the Court. Then 
the guild took exception and defended the cause of its member 
the Magistrate, who, of course, taking into consideration the financial 
and social power of the guild, had to adapt himself to its wishes, 
and in some ordinary cases often directed a party to “ pay up 
and settle the matter,” to “‘ apologise and make compensation,” 

r “to pay something to stop scandal,” or even “‘ defendant is a 
respectable person, the plaintiff shall try to settle the case amicably,” 
etc., etc., which was a very customary form of judgment known to 
the old Chinese procedure, a form the origin of which can be traced 
to the powerful influence of the trade unions upon the administration 
of justice.* 

The more important cases, and particularly bankruptcy cases, 
were entirely left to the discretion of the guilds, or disposed of 
according to their wishes by the City Magistrates, as we have already 
mentioned. This exemption of bankruptcy cases from the scope 
of Mixed Court jurisdiction was supported by the higher authorities, 
who invariably lent an ear to the solicitations of the guilds, and 
very often co-operated in effecting the transfer of bankruptcy cases 
as “an exception,” from the Mixed Court to the City Magistrate’s 
Yamén.f 

The reason for such a preference of the City Magistrate’s 
Yamén to the Mixed Court is very explicitly stated in the well- 
known letter from the Committee of the Native Banks to the 
Municipal Council, of February 4th, 1904, in which the authors 
plainly said that ‘‘ the City Magistrate has more efficient means than 
the Mixed Court Magistrate in compelling the debtor to discharge his 
liabilities to his creditors.”” We may imagine what “ efficient 
means ”” were at the disposal of the City Magistrate, if, even in 1910, 
the Mixed Court, before handing over to the City Magistrate, as 
“an exception,” the case of Zan Yih-chin e¢ al, had to ask tho Taotai 
for an assurance that no torture would be used ib 

The above refers to cases in which foreign interests were in- 
volved, but purely Chinese commercial suits were entirely left at the 
discretion of the guilds and the City authorities, if the former thought 
better to have them tried before the latter. 7 

Of course, there was no question about any definite system of 
procedure applied by the Mixed Court in commercial suits, and even 
in mixed cases the Asaessors had to rely in many instances on in. 


*The first report of the Registrar of the Mixed Court, February, 1912, contains 
@ note concerning such a practice in handling cases by the Magistrate, which this 
officer attributes to negligence on his part, but which, in fact, was quite the custom- 
ary way of disposing of minor cases by the native Courts. — AUTHOR 

tase of Zan Yih-chin, a Compradore, Wel Pao-y!, Woo Chi- -yen, Tshi Yuen- 
fong, Wao Zua- tsoong, et al, before Magistrate Wong and Mr. Garstin, British As- 
sessur, August, 1910. N.-C. H., ray ea 1916, p. 442. 

tN. -C. H., Sia 19th, 1910, p. 448 
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formation supplied by the guilds or Chamber of Commerce in all 
questions relating to the financial position of the parties, disclosure of 
partners in cases in which native partnerships were involved, execu- 
tion of judgments, etc., ete. 

The year, 1905, brought about two important events in relation 
to native commercial affairs in the Settlement in general and bank- 


ruptcy proceedings in the Mixed Court in particular—the inaugura- °° 


tion of the Chinese General Chamber of Commerco and the pro- 
mulgation of a Chinese Bankruptcy Code, modelled, more or less, 
after Western Law. 

In order to illustrate the influence of the newly-created Chamber 
of Commerce over the Mixed Court in mixed civil cases, we will 
cite some of the most important principles laid down in the rules of 
1905 of the Chinese General Chamber of Commerce, Shanghai, 
which, in spite of many subsequent amendments, are still in force. 

In the preamble of these Rules we read as follows : 


“Wuereas since the opening of the Port of Shanghai to foreign 
trade the number of Chinese Merchants and their business and interests 
at the Port have greatly increased and there are now a great many 
Merchants engaged in all the principal branches of commerce and trade ; 
AND WHEREAS, though there have for many years past been estab- 
lished by the Merchants engaged in the various principal branches of 
commerce at Shanghai, Guilds for the purpose of watching over and 
protecting the interests of such merchants and establishing uniformity 
of practice in the conduct of their business, yet there has not hitherto 
been established any Central Association or body representative of 
Chinese commerce in general; AND WHEREAS in the past friction has 
from time to time arisen between Chinese and Foreign Merchants, partly 
owing to misunderstandings on the part of the Chinese Merchants as 
to foreign customs, laws and ideas, and partly to a similar misunder- 
standing on the part of the Foreign Merchants as to Chinese customs, 
laws and ideas; AND WHEREAS it is desirable in.the best interests of 
Chinese Merchants that the cause of such friction should, as far as pos- 
sible, be removed, and that there should be established some body 
similar to the Foreign Merchants’ General Chamber of Commerce, capable 
of representing the Chinese Merchants as a whole and of promoting the 
common good and regulating the business conduct of its members and 
of also being a medium of communication between the Chinese Merchants 
and the officials, the Foreign Merchants’ General Chamber of Commerce, 
the Consular Body and the Municipal Council and vice versa; AND 
Wuereas during the 9th moon of the 28th year of Kwang Hsu, Chang 
Chih-tung, the late acting Viceroy of the Lian-kiang Province and Shen 
Hsuan-huei, the Superintendent of Trade, jointly memorialized the 
Throne with reference to the establishment in Shanghai of a Chinese 
General Chamber of Commerce and obtained the sanction and approval 
of the Throne thereto and the same has now been established; Now 
we, the undersigned, the Presidents of the Principal Chinese Merchants 
Guilds * in Shanghai have drawn up the following memorandum and 
rules setting out the objects of the Chamber, and for the regulation of 
its business and the guidance of its members and others : 


* The principal Native Guilds operating in the Settlement, 14 in number, are 
the following :-— 


(R Guild of the Chihli Provincials (8) Exchange Bankers Guild 

2) Cantonese Provincials Guild (9) Gold Guild 

3) Shantung Provincials Guild (10) Pawnbrokers Guild 

is} N o Guild 11) Silk Guild 

5) Nanking Guild 12) Silk Cocoon Merchants Guild 

6) Wusileh Guild 13) Tea Traders Guild 

7) Shansi Bankers Guild (14) Foreign Piece Goods Dealers Guild’ 


addition to the foregoing there are a large number of minor trade organizations 
and there has been a tendency during the period of 1907-1911 to atill further in- 
crease the number by applying the word ‘** Guild " to groups of craftamen and others 
with objects sometimes widely different from those for which the older well-cetablish- 
ed provincial organizations exist. 
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“(1) That the Chamber be styled ‘The Chinese Shanghai General 


’ Chamber of Commerce.’ 


“(2) That the object of the Chamber shall be to watch over and 
protect the general interest of commerce, to collect information upon and 
discuss all matters of interest to the mercantile community, and to use 
every means within its power for the removal of evils, the redress of 
grievances, and the promotion of the common good ; to communicate 
with authorities and others thereupon; to form codes and practices 
whereby the transaction of business may be simplified and facilitated, 
both between members as well as between members and Foreign Mer- 
chants and others: to receive references and to arbitrate, and, where 
foreign interests are concerned and, when requested so to do by the 
Foreign Merchants’ General Chamber of Commerce, concur with that 
Chamber in arbitration between disputants, the decisions in such re- 
ferences to be recorded for future guidance, and to establish registers 
and preserve records. 

““(3) That all mercantile firms and persons engaged or interested 
in the commerce or shipping of China shall be eligible for admission as 
members, in the manner hereinafter described. 

“(4) That the annual subscription shall not be less than Tis. 12 
and shall be paid by quarterly payments in advance, but members shall 
be at liberty to contribute larger sums to the funds of the Chamber as 
they see fit.” 


And further, in reference to the right of the Chamber to expel 


their members, management, promulgation and enforcing of bye- 
laws, arbitration, information regarding partnerships and assistance 
of legal authorities : 


(8) That any member may be expelled from the Chamber on the 
proposition of the Committee, communicated to all the members, and 
considered at a General Meeting, provided that not fewer than two-thirds 
of those present vote for the expulsion. 

(10) That the business and funds of the Chamber be managed by 
a Committee to be elected at the Annual General Meeting of members. 
That the Committee shall consist of one representative of each Commercial 
Guild and such further number of members elected as shall be required 
to bring the number of the Committee up to at least 12, provided that 
the number of the Committee may exceed 12, but shall in no case exceed 
16 members. 

(15) That the Committee be empowered to frame Bye-laws, which 
shall gome into force as soon as published and circulated among the 
members but must be presented for confirmation at the next ensuing 
General Meeting of the Chamber ; and being so confirmed shall be equally 
binding with theso rules upon all members. 

“(19) That the Chamber will undertake the arbitration of any 
dispute in commercial matters that may be submitted to them, should 
both parties to the dispute sign the special form provided by the Chamber 
agreeing to abide by the decision of the Member or Members of the 
Chamber who shall be appointed Arbitrators in the case, the Chairman 
or Vice-Chairman being named as referee in the event of two Arbitrators 
being appointed failing to agree in the decision of the case. The fees 
shall be in accordance with a scale which the Committee shall from time 
to time fix. 

“(21) A list of the names and addresses of all members of the 
Chamber and of the partners in all firms shall be compiled and published 
and the names shall be revised and published half-yearly and when 
published a copy thereof shall be kept at the office of the Chamber and 
copies thereof shall be supplied for purposes of reference to the Foreign 
Merchants’ General Chamber of Commerce, the Municipal Council, 
the Mixed Courts and the City Magistrate. 

© (22) In all civil proceedings against any member of the Chamber 
regularly instituted by petition and summons in the Mixed Court, the 
Chamber shall assist the authorities in finding such member and will 
arrange for guarantors for his appearance in Court when required. 
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**(23) The foregoing Rules and all amendments thereof and all 
new Rules and Bye-laws shall be printed and a copy thereof handed to 
each member on admission, or when the same come into force, as the 
case may be, and a copy thereof shall also be deposited in the office of 
the Chamber, and a copy thereof forwarded to both the Foreign Mer- 
chants’ General Chamber of Commerce and the Municipal Council.” 
We leave out articles relating to the conduct of business of the 

Chamber,* and others of minor importance, but it is clear that, 
according to the principles luid down at the foundation of the newly- 
created body, its main purpose was to bring together Chinese mer- 
chants of all classes “to arrange ways and means for protecting 
their interests, and arbitrating disputes between merchants, thus 
avoiding the disabilities which were invariably the result of legal 
action.’'f 

The authority of the Chamber in respect to judicial matters and 
arbitration was strengthened by the respective provisions of the 
new Bankruptcy Code drawn up by the Board of Commerce and 
sanctioned by Imperial Edict} which followed the official promulga- 
tion of the Rules of the Chinese General Chamber of Commerce of 
Shanghai. According to this Code, the whole bankruptcy procedure 
and winding-up of commercial concerns was placed in the hands of 
the Chamber, giving it almost unlimited power to dispose of matters, 
and providing for “the local authorities” (i.e., the Courts,) a 
comparatively modest réle in the proceedings. At any rate, the 
actual winding-up of insolvent firms belonged to the Chamber, 
which elected trustees, controlled their actions and reported to the 
‘local authorities ’? when necessary. 

The first efforts of the newly-organized association, however, 
were not so successful as might have been expected. The Chamber 
was weak financially. It is true that in 1906 it succeeded in 
helping the native banks to overcome the crisis on the market by 
borrowing money from foreign banks and distributing it to those 
business houses that needed it, but it should not be forgotten this 
loan was officially guaranteed by the Taotai. In fact, it is very 
doubtful whether the Chamber exercised any considerable influence 
over the Government, except in cases where the Government made 
use of the Chamber to express official opinions which were other- 
wise liable to be disregarded. 

In the financial crisis of 1910, the Chamber was practically 
helpless. It was the Chinese Government, as represented by the 
Taotai, which saved the situation, hardly taking into account the 
Chamber of Commerce, who in this instance were powerless to do 
anything. It was also the Taotai and not the Chamber of Commerce, 
as it was later revealed, who was the initiator of all steps taken to 
expedite the consequent liquidation of bankrupt firms and banks’ 
accounts.§ 

As a matter of fact, in spite of the promulgation of the Bank- 
ruptcy Code in 1905, the procedure in bankruptcy cases in China 
remained unchanged, 1.e., bankruptcy cases were referred directly 

*Since the promulgation of the Law of Chambers of Commerce, September 
12th, 1914, the functions of the organization have been governed according to the 
general provisions of same. On December 14th, 1915, the said law was revised, and 


the reader will find it supplemented to this book.— AUTE 
Mr. F. W. Hadley. Report on the International Mixed Court. 1910-1912. 


1907. 
Mr. F. W. Hadley, Report on the International Mixed Court. 1910-1912. 
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by the City Magistrates to the guilds, and adjudicated, without 
any attention being paid to the new law. The Mixed Court alone 
tried to give effect to the new Code, but also with little success, as 
we know from the report of Mr. F. W. Hadley cited above. 

However, the growth of the influence of the Chamber of Com- 
merce continued, and in the same report of Mr. F. W. Hadley we 
find the following passages referring to the Chamber and the func- 
tion of the Mixed Court in mixed cases in 1910 :— 

“The Mixed Court civil cases are usually followed by the Chamber 
of Commerce and in many they take an active part. They are often 
asked by the Court to arbitrate cases. One of the Assessors has a habit 
of handing what commercial cases he can to the Chamber of Commerce 
for arbitration and if, in his opinion, their opinion is just, he gives judg- 
ment accordingly.’ 

But Mr. F. W. Hadley confesses that frequently, on being 
approached by the Magistrate to hand over cases to the Chamber, 
when no technical knowledge or arbitration was called for, he refused, 
on the ground that it would have been tantamount to conceding 
judicial powers to the Chamber, whose methods for arriving at a 
decision by arbitration were not always above suspicion.* 

The foreign Assessors, in deciding commercial] suits in which 
foreign interests were involved, were frequently compelled to follow 
the same course as the Magistrates citting in purely Chinese cases, 
referring matters to the arbitration of the Chinese Chamber of Com- 
merce as a more customary form of settling complicated commercial 
disputes, which satisfied the conservative Chinese merchants more 
fully than any other form of arbitration. The Court, however, re- 
served the right of final approval of the decision of the arbitrators 
selected amongst the members of the Chamber or respective guilds 
and allowed the dissatisfied party to appeal to the Court for a re- 
hearing of the case. 

This principle, strictly observed by the Mixed Court, in re- 
ference to cases in which foreign interests were involved, was very 
explicitly stated in one of the earlier decisions of the Mixed Court in 
the case of the British firm Evans & Co. vs. Sun Pao-san, in appeal, 
heard before Taotai Huang and Mr. T. L. Bullock, H.M.’s Consul 
and Assessor, in November, 1896.¢ The ultimate decision of the 
Taotai in this case contained the following passage : 

“It was argued in the case that, according to Western Law, when 
once an arbitrator has given a decision the case cannot be reopened 
except on the ground of serious fraud. This is an accurate statement of 
Western Law, but the present case is brought by a British subject against 
a Chinese, and by the Treaties between the two countries I am bound in 


such @ case to proceed according to Chinese Law. A Chinese Judge can 
order the plaintiff and the defendant to choose an arbitrator to settle 


*Case of the China and Java Erport Co. vs. Yah Sing Co. (unlimited). The de- 
fendants owed more than thelr capital. Judgment was given that the shareholders 
must. meet the full Hability, in proportion to their shares, or go to prison. The 
Chamber of Commerce protested against the indgment and requested that apart of 

the claim should be waived, on the ground that the defendants did not have enough 
money. The liability was reduced to their satisfaction. One shareholder then falled 
to pay and the Chamber requested a further reduction. That shareholder was 
gol io ey his full share, in acccordance with the original judgment, or go to 
ga0 e 

Case of Wisner & Co. vs. Dong Kong Candle Factory. The Chamber of Commerce 
claimed the registration of the sliareholders of the defendant firm to be fraudulent. 
The defendants appealed from the Mixed Court decision given against them, but, 
when the Ao tas urt sustained the Mixed Court, they paid up with ha hardly a murmur. 
Mr. EF Hadley, Report on the International Mixed Court, 1910-1912. 
1N.-C. H., January 10th, 1896, p. 62. 
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their differences, and when the arbitrator has reported his decision the 

Judge should call up the two parties ; if they are willing to accept the 

finding the case can be ended, but, if either of them decline to do so, 

the Judge should call them before him, inquire himself into the disputed 
points, and, after that, give his decision.” : 

After the Chinese Revolution, however, the almost exclusive 
privilege of the Chamber of Commerce to arbitrate commercial suits © 
was taken under doubt. The changes in the status of the Court and 
the presence of a foreigner on the Bench in purely Chinese matters 
resulted in the gradual disappearance of the Chamber as a permanent 
arbitrator. The Court resorted more to the system of free arbitra- 
tion, leaving the selection of the arbitrators to the free choice of 
the parties and requiring from them an absolute subjection to their 
decisions. This does not mean that the Court left the parties 
entirely at the mercy of the arbitrators, even when elected by the 
parties themselves. The Court reserved the right to control the 
procedure of the arbitration, but it refused to go into the merits of 
the case in the absence of any violation of the customary procedure 
on the part of the arbitrators after the decision was given. Thus 
the Court discarded the pre-Revolution practiceand maxims, definite- 
ly expressed in the above-cited decision of Taotai Huang, and 
began to assume the notions of Western Jurisprudence in respect to 
arbitration and the power of the Court to control its proceedings. 

It is very difficult to explain the true reasons for this chang 
in the practice of the Court, but, judging by the extracts of Mr. 
F. W. Hadley’s report and the general position of the Chamber 
towards the assumption of control of the Court by the Consular 
Body, it seems that the Chamber of Commerce had not inspired 
sufficient confidence in the foreign authorities, always sensitive 
to everything which tended to encroach upon their administrative 
power in the Settlement. : 

The latter consideration finds some confirmation in the tradi- 
tional tendency of various guilds and commercial bodies to extend 
their jurisdiction, as described in the early paragraphs of this chapter, 
and which finally resulted in the express statement of a Presidential 

“Mandate of December 28th, 1924, to the effect that ‘‘ the gentry 
were not allowed to influence the Court in the names of Societies or 
other bodies.”’* 

On the other hand, the Bankruptcy Code, sanctioned by the 
Imperial Edict in 1907, which particularly strengthened the position 
of the Chamber of Commerce and which was adopted by the Mixed 
Court as a standard law in cases of bankruptcies and voluntary 
liquidations, in November, 1908, was repealed, leaving a blank 
in this important branch of commercial legislation and placing 


*In the Mixed Court Registrar’s Report for January, 1924, we find the following 
passage under the heading ‘‘ Communications from Outside Bodies? :— 

“While the hearing of what is commonly known as the Ningpo Road 
Robbery Case was sub judice, a communication was received from the Chinese Gene- 
ral Chamber of Commerce requesting that the accused be handed to the Arsenal 
Authorities. The Court characterized writings of this description as a criminal 
attempt to interfere with the free and impartial administration of justice. More 
especially was it so in this case when it was remembered that the case ayuinst four of 
the ten accused was withdrawn by the prosecution and the charge aguinst two of 
the remainder was dismissed. In view of the fact that this custom appeared to be 
tolerated by certain other Chinese Courts in spite of the theoretically independent 
status of the modern Courts in China, and as assurances had been given by the of- 
fenders that this practice would cease, no further proceedings would be taken on this 
occasion, but any similar offence in future would form the subject matter of a 
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before the Mixed Court a new problem, which had to be solved 
in conformity with the new principles introduced into the former 
practice.* 
. The difficulties which confronted the Court were the more 
aggravated by the fact that there was no machinery which could 
perform the work previously undertaken by the Chamber of Com- 
merce and various guilds in the actual winding-up of the businesses 
of insolvent debtors, such as accounting, administration, etc., etc. 
It was necessary to inaugurate such machinery, apparently without 
further resorting to the guilds or Chamber of Commerce. The 
efforts of the Mixed Court to refer cascs requiring accounting, ad- 
ministration, etc., to compradores of different Consulates and well- 
known firms proved entirely unsatisfactory. Cases dragged on 
for months and months and the Court was unable to obtain any 
notion of the actual state of affairs of the firm in liquidation. More- 
over, the reference of cases to private persons and firms, though of 
irreproachable reputation, still gave sufficient ground for the 
interested parties to complain against imaginary abuses, thus causing 
issues which the Court could not ignore, as there were practically no 
means of controling the actions of the receivers and accountants. 

In 1917, the position became so acute that the Court resolved 
to appoint a Chinese accountant to perform the duties of official 
Court Accountant, in lieu of the occasional accountants selected 
outside the Court. The Consular Body approved this idea, and the 
Registrar was instructed to institute a competition amongst the 
prospective candidates, whose number, after the first notice in the 
local press, reached the figure of more than one hundred. 

However, the appointment of a special accountant selected 
from amongst native accountants, even of the most irreproachable 
reputation and good financial standing, met with little favour on 
the part of the local legal circles. The British Bar, upon being in- 
formed by the Municipal Council of the project, voiced the opinion 
that the appointment of an irresponsible person to act as Court 
Accountant would give rise to many obloquies on the part of Chinese 
commercial circles. The British Bar was of the opinion that, 
before any appointment was made, the Chamber of Commerce 
should be consulted and invited to select amongst its members a 
permanent committee or person who could undertake the work of 
Court Accountant. This, in the opinion of the British Bar, alone 
could ensure the proper handling of cases and the safety of funds 
belonging to the parties, preserving at the same time the traditional 
relations of the Court with the powerful commercial bodies which 
justly claimed an interest in matters vitally affecting the native 
business life of the Settlement. 

However, the intention of the Court was to create a body of 
Court Accountants quite independent from any other body except 
the Court itself. The position of the Court, as an institution 


* According to the Chinese Supreme Court Decision No. 16, character *‘ Shang ” 
.E, given in the 3rd year of the Republic (1914), the Bankruptcy Code or Laws drawn 
up by the Ministry of Commerce, und sanctioned by the Throne in the 32nd Year of 
Puane-su (1907), were abrogated by a despatch on the 27th day of the 10th moon 
of the 33rd Year of Kuang-su (20/11/1908) and cannot be quoted any longer. Vide 
Page 1 under Bankruptcy Law, Voluine 3 of the Collection of Principles of Decisions 


of the Chinese Supreme Court (J: #2 BiH BI BE BS ME BH). 
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independent of the general native administration logically dictated 
the solution of the problem in the form proposed by the Court. 

In March, 1918, the appointment of the first Chinese Court 
Accountant took place. He was selected after his abilities and 
knowledge of native and foreign accounting and book-keeping 
had been thoroughly examined by foreign and Chinese experts. 
However, his work was confined only to accounting, all other func- 
tions such as receivership, administration and liquidation, were 
conducted either by the Court itself or by persons appointed from 
outside. All funds, deposits, etc., etc., were placed directly with 
the Registrar of the Court, who exercised strict control over the 
functions of the Court Accountant in every respect. 

Of course, this was not a final solution of the problem, parti- 
cularly as the work of the Court accountant frequently was very 
slow, and often it took many months before the Court could get 
a final statement of the accounts of a bankrupt. 

As an outlet from the predicament in which the Court found 
itself, it was suggested that a responsible foreign firm be appointed, 
who would be willing to institute a special Chinese accounting 
office under their supervision and control, to act as Official Court 
Accountants. This suggestion took effect in February, 1921, when 
the Consular Body approved the appointment of Messrs. Scth, 
Mancell and Mclure, Public Accountants and Auditors, and author- 
ized the Registrar of the Court to sign a contract with them. 

This contract was reconfirmed on March 15th, 1923, and 
roughly contained the following stipulations :— 


(I) That the firm was invited to act as sole Official Court Account- 


ants, and that all appointments and work relative to and connected ¢ 


with bankruptcies, liquidations, receiverships, administrations, audits, 
accountancy and similar proceedings should be given solely to the 
Official Court Accountants. 

(II) That the fees to be charged should be on the following scale :* 

(a) The minimum fee was Tls. 25 and was to be guaranteed by the 
parties before the case was handed over. 

(5) In the case of bankruptcies, liquidations, receiverships, admini- 
strations and such like proceedings :— 

(1) On the total cash received ... tes wes we «= 5G 

(2) On the total amount distributed in dividends ... 5% 

(3) On other disbursements... wae ses w= Nil 

(4) On property received and distributed in kind ... 5% 

(5) The Official Court Accountants were also authorized 
to charge one half of one per centum on the total cash 
received to meet the premium on the Guarantee Bond 
called for by the Consular Body. 

(c) In the case of arbitrations and such like proceedings. On 
the award’... wus fis ees va ns vee «6G 

(a) If & case arises which is not covered by the scale of fees the 
Official Court Accountants will submit an account which the 
Court has a right to reduce if it is considered too high. 

(e) All attendances which may be required at the Court are not to 
be charged for extra but are to be included in the percentage 
basis, likewise printing, stationery, books and translations. 

(III) The Official Court Accountants were further allowed to make 

& pro rata chargo of ten por centum (10%) on all moneys collected by 
them or their agents, not being cash in the First Instance taken over on 
entering into possession or proceeds of sale by public auction, and 


*This scale of fees is still in force —AUTHOR, 1925. 
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the fees chargeable by the Official Court Accountante in accordance with 
Clause 3 (b) (1) hereof were computed on the amounte received after 
the deduction of the 10% aforesaid. 


From this agreement we see that it embodied the whole volume 
of the work which was formerly done by the Chamber of Commerce 
and various guilds and then by the Court. It covered every kind 
of work in connection with liquidations, bankruptcies, adminis- 
trations, etc., etc., which now was placed in the hands of responsible 
Court Accountants. 


There could be no friction whatsoever between the two bodies— 
the Court and the Official Court Accountants—the latter being 
entirely subject to the authority of the Court and under its orders 
in all matters concerning cases referred to them. This, in its turn, 
implied the obligation on the part of the Court to appoint the 
Official Court Accountants to act in all cases requiring accounting, 
auditing, administrating, etc., etc., coming before the Court, 
because only in such an event were the Court Accountants able to 
maintain an efficient standard of work, which required a large qualified 
staff of Chinese and foreign specialists. This did not mean, however, 
that this condition affected in any way the right of the parties to 
select liquidators and arbitrators, etc., in cases of voluntary liquida- 
tion, nor that the Court in any way sought to create a monopoly 
in favour of the Official Court Accountants by any special terms im- 
posed upon the parties, as had been the case with the guilds, which 
reserved for themselves the exclusive right to arbitrate and wind up 
the affairs of their members under the threat of expelling them 
from the guilds. On the contrary, the Court readily recognized 
such appointments made outside the Court, irrespective of the 
nationality of the liquidators, but only under one condition, that 
if a foreigner enjoying extraterritorial rights was named liquidator 
of a Chinese concern he had to place himself under the jurisdiction 
of the Court in all matters affecting the winding-up of the affairs of 
the concern,* and in bringing suits in his own name, as liquidator, 
he had to abide by the Court’s orders. 


The appointment of the Official Court Accountants, of course, 
could not solve the whole problem which faced the Court in respect 
to bankruptcy cases after the Bankruptcy Code of 1905 had been 
repealed. It was necessary to adopt some definite principles in 
proceedings which had to guide both bodies, the Court and the 
Official Accountants, in order that justice and the proper handling 
of cases might be assured. The Rules of Procedure as laid down 
in 1911 and 1914 for Chinese civil cases provided no definite rule as 
to the procedure in bankruptcy cases. This gap was filled, in course 
of time, by the Court until the procedure in bankruptcy cases 
took quite a definite form. The principles adopted by the Court 
are very near to the maxims of the Bankruptcy Code of 1905, 


*It has frequently been the case recently that fore lawyers have been invited 
to act as liquidators by big Chinese concerns like b , cotton mills, etc., where 
special knowledge and qualitications were required. As an instance of such appoint- 
ments we may point out cases of the voluntary liquidations of Chinese Banks and big 
concerns like the Yue Fong Bank, Yong Tchang Native Bank and Ung Yoen Cotton 
Spinning Co., 1924, in which Messrs. A. M. Preston (of Ellis and Hays), Haskell 
and Moss, Musso and Fischer appeared as liquidators.— AUTHOR, 1925. 

tsuch suita are filed with the Chinese Civil Office —AUTHOR, 1925. 
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which is still cited in Court* and which we (with the kind per- 
mission of Mr. Chang Nieh-yiin, translator of the Code,) give below 
with a parallel text in italics of the present practice of the Court in 
bankruptcy cases.f 


For the convenience of the narration we will conform with the 
system adopted by the Bankruptcy Code and divide the items into 
the same Sections and Articles under numbers corresponding to 
those of the Code, which reads as follows : : 


Section I.—Fiiine PETITION OF BANKRUPTCY. 

ArTIcLE I.—-Any merchant who, owing to losses in business or owin; 
to misfortunes, is constrained to declare himself a bankrupt, shall petition 
the local authorities and the Chamber of Commerce, who will, after 
examining into the matter and finding it in accordance with the facts, 
adjudicate him a bankrupt and publish the fact. 

COURT’S PRACTICE.—Any merchant who, owing to losses in 
business or owing to misfortunes, is constrained to declare himself a bank- 
rupt petitions the International Mixed Court, which after examining and 
Sinding it in accordance with the facts, refers the matter to the Official Court 
‘Accountants for publication, investigation and report. 

ARTICLE 2.—The merchant on filing the petition shall state therein 
the reasons for his insolvency and submit his various account books to 
the local authorities for examination. The various account books to 
be examined are the following :— 

(1) The Receipt and Payment Book for the ten preceding years. 
(2) Book showing the existing cash. (3) Stock Book with values noted. 
(4) Book showing the existing property (values for land and houses 
should be noted, also the names and numbers on the deeds and docu- 
ments). (5) Furniture and implements of trade (values for expensive 
articles must be given). A list of loans made and obtained (the amounts 
of what he owes and is owed, and whether or not they are covered by 
documents and account books should be noted). 

COURT'S PRACTICE.—The merchant on fling the petition states 
the reasons for his insolvency and submits his various account books to 
the Offi:ial Court Accountants in conformity with the Court’s order. The 
various account books to be examined by the Court Accountants are cus- 
tomary books kept by the native merchants dealing in the same kind of goods 
as the petitioner. The petitioner hands over to the Official Court Account- 
ants a list of loans made and obtained (the amounts of what he owes and 
is owed, and whether or not they are covered by documents and account 
books should be noted) as well as a list of his assets.t 

ARTICLE 3.—The local authorities on receipt of these account books 
shall affix their seals at the junction of all the pages (so that the con- 
secutive pages shall each receive a portion of the impression) and send 
them to the Chamber of Commerce for it to affix its chops as well for 
purposes of reference. 


*The Bankruptcy Laws, though repealed, are te be regarded as Principles. The 
following letter from the Supreme Court to the High Court of Kiangsu, Dated Novem- 
ber 8th, of the 11th Year of the Republic of China (1922), states as follows :— 

“* The Supreme Court is in receipt of a telegram from the Chinese General Chamber 
of Commerce at Shanghai inquiring whether in the case of a mercantile firm having 
failed special customs of the place should be applied in Preference to principles : 
also whether the Bankruptcy Laws abrogated in the Ching dynasty and the Supreme 
Court’s Decisions and Precedents should only be recognized as one sort of Principles, 
and asking for a telegraphic reply: 

‘‘The Supreme Court would observe that in the case of the bankruptcy of a 
merchant, if there should be special local customs, such customs should be ou 
before any Frineiples and as to the Bankruptoy Laws abrogated during the Ching 
Dynasty they could only sometimes be regarded as principles. 

“* As to the Court’s Decisions and Precedents now in force, although no contra: 
punelp les are recognized, where there are customs these should still firat be applied. 
ned igh Court of Kiangsu Is hereby requested to inform the Chamber for their 

guidance. 

tThis 1s 6 free compilation of methods applied by the Mixed Court and from 
pes to ETT tesimsasibe and cannot be cited in jurt as authoritative or complete.— 

THOR, . 

tIf there are absolutely no ansete or they are too insignificant the Mixed Court 

often refuses to refer the cases to the Court Accountants.— AUTHOR, 1925. 
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COURT’S PRACTICE.—Not applied. 

ARTICLE 4.—After adjudication in bankruptcy, with the exception 
of clothing and furniture absolutely necessary to the said merchant, all 
money, property and goods shall be sealed up by the local authorities 
and handed to the custody of the Chamber of Commerce. 

COURT’S PRACTICE.—After adjudication in bankruptcy, with 
the exception of clothing and furniture absolutely necessary to the said 
merchant, all money, property and goods are handed to the custody 
of the Official Court Accountants. 

ArTIcLE 5.—After the petition in bankruptcy has been filed and 
on a bond being given by a reliable surety, the said merchant shall be 
permitted to reside at large until summoned, but he shall not leave the 
place without the requisite authority. A bankrupt having no surety 
shall be compelled to reside at the Chamber of Commerce, but shall not 
be detained in custody. 

COURT’S PRACTICE.—After the petition in bankrupicy has been 
filed the said merchant ts permitied to reside at large until summoned, but 
he cannot leave the jurisdiction of the Mixed Court without special leave of 
the Court, and may be ordered to furnish security for his appearance at 
all hearings. 

ARTICLE 6.—If @ merchant whose business is insolvent shall not 
havo filed his own petition as aforesaid and such insolvency shall have 
first been discovered by his creditors, the creditors may petition the 
local authorities to declare him a bankrupt. They shall summon the 
merchant before them and examine him. If the authorities are satis- 
fied as to the insolvent condition of the merchant’s business and that 
he is not likely to attempt to defraud, the local authorities shall deal 
with the matter in accordance with the foregoing articles. 

COURT'S PRACTICE.— Applied, but instead of local authorities” 
read ‘* International Mixed Court.” 

ARTICLE 7.—Should a Company file its own Petition in Bankruptcy 
the petition shall be signed by the Directors and the Auditor. Whether 
the Company be a partnership or a public Company, the shareholders’ 
names and addresses shall be appended to the petition. 

COURT'S PRACTICE.—Applied in full. 

ARTICLE 8.—Should anyone not being a merchant, being encumbered 
and burdened by debts, desire to become a bankrupt, he may petition 
the local authorities to deal with the matter according to this Code. 

COURT’S PRACTICE.—Applied but instead of ‘‘ local authorities" 
read “‘ International Mized Court,” and instead of ‘‘ Code,”’ ‘* Rules 
adopted by the Court.”’ 

Section II.—E tection or TRUSTEE. 

ARTICLE 9.—Within five days of adjudication in bankruptcy the 
Chamber of Commerce shall select from the members of the said mer- 
chant’s particular trade a just, reliable and substantial party to take 
upon himself the responsibilities of a trustee to wind up and settle all the 
affairs of the bankrupt. 

COURT’S PRACTICE.—Not applied, 

ArrIcLe 10.—After the appointment of the Trustee by the Chamber 
of Commerce the Trustee may petition the local authorities to open the 
sealed-up goods and property. The Trustee, in company with the bank- 
rupt, will receive all the moneys, goods, property, furniture and docu- 
ments and will make out an inventory thereof in detail and hand it to 
the local authorities and Chamber of Commerce to be placed on record. 
Thereafter the Trustee shall be responsible for the safe custody of the 
said property. 

COURT’S PRACTICE.—After the appointment of the Official Court 
Accountants as liquidators, they petition the International Mixed Court 
to open the sealed-up goods and property, if sealed up by the Court. The 
Official Court Accountants receive all the money, goods, property, furniture 
and documents and make out an inventory thereof in detatl. Thereafter, 
the Official Court Accountants accept the responsibility for the safe custody 
of the said property. 

ARTICLE 1]1,—The Trustee shall be entitled to inspect all letters or 
correspondence between the bankrupt and others. 
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COURT’S PRACTICE.—Applied, but instead of “ Trustee” read 
Official Court Accountants.” 

_ ARTICLE 12.—The Trustee may require of the bankrupt all explana- 
tion necessary in connection with the accounts. 

COURT'S PRACTICE —Applied, but instead of ‘‘ Trustee” read 
“ Official Court Accountants. ” 

_ABTICLE 13.—In the event of the Trustee not performing his duties 
satisfactorily, the Chamber of Commerce may at any time elect another 
Trustee to supersede him. The outgoing Trustee shall then duly hand 
over all the affairs of the bankrupt and the incoming Trustee shall 
grant @ receipt and report to the local authorities to place the matter 
on record. 

COURT’S PRACTICE.—Does not arise. 

ARTICLE 14.—Should the Trustee in the management of moneys, 
property and goods and in making payments be guilty of malpractices, 
such as appropriating funds to his own use, or fraudulently making out 
false accounts, the Chamber of Commerce or creditors may, on obtaining 
proof of the same, report to the local authorities to press for the return 
of such moneys. 

COURT'S PRACTICE.—Does not arise. 

ARTICLE 15.—After the Trustee has settled and wound up the 
affairs of the bankrupt in his charge the creditors shall decide at their 
discretion on the amount of the Trustee’s remuneration and appropriate 
out of the estate sufficient to meet it. : 

COURT'S PRACTICE.—Not applied ; covered by Clauses a, 6, ¢, 
dand e of the agreement between the Court and the Official Court Accountants 
of March 15, 1923. / 

ARTICLE 16,—After settlement of the bankrupt’s affairs by the 
Trustee, the latter shall present a report of his administration to the 
local authorities for approval and have the same wound up before he 
is relieved of his responsibilities. 

COURT'S PRACTICE.—Applied, but instead of ‘‘ Trustee” 
read ‘* Official Court Accountants,” and instead of “local authorities” 
read “‘ International Mixed Court.” 

Section III.—MeErtines or CREDITORS. 

ARTICLE 17.—After adjudication in bankruptcy, the local authorities 
will issue notifications ordering all creditors to make out lists of their 
claims, both in respect to principal and interest, and hand them with 
any documents they hold to the Chamber of Commerce to be examined 
and dealt with. They shall decide on a limit of time for the creditors 
doing so in proportion to the distance that the residence of the creditor 
is from the Chamber of Commerce, and the Chamber of Commerce shall 
advertise the circumstances in the newspapers. 

COURT'S PRACTICE.—After adjudication in bankruptcy the 
Official Court Accountants publish notifications in two local leading Chinese 
newspapers and two local foreign newspapers, inviting all concerned to 
lodge their objection to the petition in bankruptcy within 14 days from the 
date of first publication, and requiring creditors to send to the Official Court 
Accountants their names and addresses and particulars of their debts or 
claims within the said 14 days, after expiration of which no further claims 
are recognized, except with special leave of the Court. The publication 
includes also the statement that all debts due to the estate should be paid to 
the Official Court Accountants forthwith and debtors are warned not to 
pay their debts to any person or persons other than the Official Court Account- 
ants,* 


i “The usual time for publication is 14 days. The publication is made in the fol- 
owing form : 

“In the International Mixed Court of Shanghal. Chinese Civil Case No. 31634. 
Re: NYUI TSOR TSAR, trading as THIEN YIH PIECE GOODS HONG, No. 
1252, Peking Road (Petition in Bankruptcy). A petition in bankruptcy haa been 
filed in the above matter. Take notice that the Court will grant the petition unless 
objection thereto is lodged on or before 22nd January, 1924. Creditors are required 
to send to the undersigned their names and addresses and particulars of their debts 
or claims on or before 31st January, 1924, after which date no further claims will be 
recognized. All debts due to the estate should be paid to us forthwith and debtors 
are warned not to pay their debts to any person or persons other than ourselves, 
SETH, MANCELL & McLURE, Official Court Accountants, -7 Avenue Edouard. 
VII, Shanghai, January 8th, 1924. 
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ARTICLE 18.—The Chamber of Commerce, after having received the 
lists and documents, will affix their seal to them and give receipts for 
the same for purposes of proof. After settlement of the matter all lists 
and documents, whether to be cancelled or returned to the creditors, 
shall be separately dealt with by the Chamber on the receipts for same 
being returned to them. 

COURT'S PRACTICE.—The Official Court Accountants follow the 
game proceedure. 

ArtTiIcLE 19.—The Chamber of Commerce shall hand the creditors’ 
lists and documents and the bankrupt’s account books and documents 
to the Trustee for verification, and when found in order, he will fix a 
date for a creditors’ meeting and notify the creditors accordingly. 

COURT'S PRACTICE.—The Official Court Accountants verify, tf 
possible, the claims of the creditors, leaving the ultimate decision in each 
particular case to the Court and fiz a date for a creditors’ meeting and 
notify the creditors accordingly. 

ARTICLE 20.—At the time of the meeting, if all the creditors have 
not arrived, the Chamber of Commerce shall adjourn the meeting and 
publish a notice thereof. If on expiry of the extension of time there shall 
still be certain creditors not present whose combined claims shall not 
amount to a fourth part of the total claims, the Trustee may invite 
those creditors present to confer and decide on the matter. Those 
creditors not present must be bound by the joint decision of those present. 

COURT'S PRACTICE.—The Court, upon having been notified by 
the Court Accountants to that effect, follows the same mazims. 

ARTICLE 21.—Resolutions may be passed by a majority of creditors, 
but should creditors whose claims amount to three-fourths of the total 
indebtedness concur, the resolutions they pass shall bind the creditors. 

COURT'S PRACTICE.—Not applied. The Court reserves the right 
to give a decision in every particular issue upon tts own merits. 

ARTICLE 22.—The creditors should jointly with the Trustee fix a 
fair dividend and shall accept such in payment of their claims. They 
shall not without authority appropriate the bankrupt’s goods in settle- 
ment of their claims, nor shall they prevail upon other parties to presa 
for payment in respect of the same. 

COURT’S PRACTICE.—The Court Accountants, after having 
obtained all assets of the bankrupt and verified all claims against him, if 
possible, make out a detailed report and submit it to the Court with a state- 
ment of the proposed dividend for the Court's consideration and final approval 
The Court issues summonses to all concerned and appoints a date for hearing 
of such a report, when all objections can be lodged with the Court and disputed 
claims verified and adjudged. 

ARTICLE 23.—At a creditors’ meeting all the sureties to the bank- 
rupt’s bond and those who have guaranteed any notes of hand by the 
bankrupt shall be present to assist. 

COURT'S PRACTICE.—Applied in full. 

ARTICLE 24.—At the meetings of the creditors the bankrupt shall be 
permitted to be present to hear the discussions. In any matter pre- 
judicial to him, he shall be permitted to make a verbal statement for 
joint decision. 

COURT'S PRACTICE.—Applied in full. 

Section IV.—WINDING-UP ACCOUNTS. 

Articte 25.—Should any errors or mis-statements be discovered in 
any claims, the Trustee shall examine the creditors’ account books, pass 
books, chit books, and letters and compare them and may also invite 
any middlemen concerned to an interview to make inquiries of them. 

COURT'S PRACTICE.—Applied in full, but instead of ‘* Trustee” 
read ‘‘ Official Court Accountants.” 

ARTICLE 26.—F rom the date of the filing of the petition in bankruptcy 
all debts not yet due and all sight drafts shall be regarded as due as at 
the date of the petition and dealt with before the actual date they fall due. 

COURT'S PRACTICE.—Applied in full. 

ARTICLE 27.—On presentation of a petition in bankruptcy all pur- 
chases, sales or loans made or obtained, although deeds or contracts 
for them have been entered into, but the money in respect thereof has 
not been paid, shall be deemed null and void. 
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COURT'S PRACTICE.—Applied in full. 

ARTICLE 28.—The claims of creditors who may be indebted to the 
bankrupt shall, after permission has been granted for their claims to be 
set off against their debts, all be treated pari passu in respect to the 
belance outstanding. 

COURT’S PRACTICE.—Applied in full. 

ARTICLE 29.—With the exception of Companies having registered 
limited liability (who shall be dealt with according to Art. 9 of the 
Company Code), in the case of all Companies of whatever character, 
if unlimited or having shareholders assuming unlimited liability, should 
there be any deficiency after liquidation and dividends have been dis- 
tributed among the creditors of a Company, the Trustee shall, in con- 
junction with the Director or Manager of the Company, reckon the 
amount of liability which should be apportioned to each shareholder 
and advertise it in the newspapers for their information. On a share- 
holder discharging the debt apportioned to his share or shares the Trustee 
shall give him a receipt and report to the Chamber of Commerce, who 
shall communicate the fact to the local authorities for purposes of 
record, and the matter shall cease to concern the shareholder. 

COURT'S PRACTICE.—With the exception of Companies having 
registered limited liability (who are dealt with according to the respective 
laws), in the case of all Companies and partnerships of whatever character, 
tf unlimited or having shareholders assuming unlimited liability, should 
there be any deficiency after liquidation and dividends have been distributed 
among the creditors of a Company or partnership, the Official Court Account- 
ants reckon the amount of liability which is to be apportioned to each share- 
holder and inform him accordingly. If, when so informed, the shareholder 
refuses or delays to pay, the Court Accountants report to the Court. The 
latter summons the shareholder to show cause why he should not pay his 
share of the Company's partnership's liability, and tf his reasons are found 
unsatisfactory the Court orders him to pay. 

ARTICLE 30.—In the payment of debts by the shareholders of such 
Company the Trustee, in conjunction with the Manager or Director of 
the Company, shall take into consideration the financial circumstances 
ofthe shareholder. Ifin the payment of the allotted apportionment any 
shareholder shall be unable to effect payment in full he should be per- 
mitted to pay according to his ability. On receipt of all the paymenta 
an average percentage shall be decided on and the creditors will be 
directed to accept the same. 

COURT’S PRACTICE.—Not applied. The Court reserves its 
right to pass a decision in every case upon its merits, 

ArticLEe 31.—From the date of adjudication in bankruptcy all the 
bankrupt’s debts shall be exempted from interest ; provided that this 
shall not apply when they are dealt with under Art. 35. 

COURT'S PRACTICE.— Applied, with the exception that the Court 
reserves discretion to decide in each particular case the question of interest 
tf the debts are dealt with under Article 36. 

ARTICLE 32.—All mortgagees shall report to the Trustee as to the 
articles mortgaged in order that he may make inquiries, and if he shall 
find that the mortgage has been entered into two months before the 
bankruptcy, and that the same articles have not been fraudulently placed 
under somebody else’s charge, he may then permit the mortgagees. 
to retain possession of the articles or deal with them at their discretion. 

COURT’S PRACTICE.—Applied, but instead of ‘‘ Trustee” read 
“* Official Court Accountants” and instead of ‘ he’ in the following phrase * 
“he may then permit, etc.”” read ‘‘ the Court, upon receiving the report of 
the Official Court Accountants on the subject, permits, etc.” 

ARTICLE 33.—A mortgagee shall hand all stamped deeds, tax re- 
ceipts and other existing documents to the Chamber of Commerce for 
signature and the local authorities for affixing of seals before he will be 
permitted to assume actual possession of the articles mortgaged of 
dispose of them. If the property is real property, it may be trans- 
ferred immediately without making out another irrevocable deed of sale. 

ARTICLE 34.—Tho value of articles mortgaged shall be estimated by 
the Trustee. Should it exceed the amount of the claim, the balance 
shall, after paying off the principal and interest, be returned to the 
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Trustee and credited to the estate, to be divided among the creditors. 
The Trustee shall have power to redeem the article mortgaged and resell 
the same. 

ArricuE 35.—In the event of a rise in the market price of the article 
mortgaged being anticipated, and that such price may exceed the claim, 
the creditors may confer with the Trustee in regard to notifying the 
mortgagee of an extension of time for three months, during which time 
the article shall be handed to the Trustee to await sale at a ood price. 
On the expiration of this period, whether or not the article has been sold 
and a loss incurred or profit realized, the Trustee shall calculate interest 
by the month and pay it with the principal moneys to the mortgagee. 

ARTICLE 36.—Should the article be of a perishable or depreciatory 
nature, the Trustee, upon the facts being reported to him by the mort- 
gagee, and finding that report bona fide, shall consent in writing to ita 
disposal. Should the same be sealed goods they may also be sold to 
prevent losses. 

ARTICLE 37.—In case the articles mortgaged shall have been mort- 
gaged twice over or oftener, the same shall be taken possession of by the 
Trustee for sale, and the price realized shall be divided equally in pro- 
portion between the mortgagees, irrespective ot the priority or amount of 
their loans. 

ARTICLE 38.—In the event of the bankrupt having ‘asued a bill of 
exchange and the payee having produced it at the bank where it is 
payable, and the bank having endorsed and accepted it, in spite of the 
bankruptcy of the drawer, the payee may cash it at the said bank on 
due date. Should the bill have not been presented for endorsement 
by the bank, the bank, after the drawer’s bankruptcy has taken place 
may refuse to accept tho same. 

COURT'S PRACTICE.—Articles 33, 34, 35, 36, 37 and 38 are not 
applied, the issues being left at the discretion of the Court upon the report of 
the Official Court Accountants and application of the interested parties. 

ARTICLE 39.—As regards debts due to the bankrupt, after the Trustee 
shall have verified them, he shall make out a list of the names of the 
debtors and the amounts of their debts and hand it to the local authorities, 
who will issue a notification fixing a limit of time of one month, within 
which the debtors shall attend at the Chamber of Commerce to verify 
their debts and pay them in accordance with their original contracta. 
Should they intentionally absent themselves, or neglect to pay, the 
Chamber of Commerce shall ask the officials to press for payment. 

COURT’S PRACTICEH.—As regards debts due to the bankrupt, 
after the Official Court Accountants have verified them, they make a list of 
the names of the debtors and the amounts of their debts and notify them 
accordingly. If there is any dispute, or the debtor fatls or refuses to pay, 
the Official Court Accountants apply to the Court, which issues summonses 
to the debtor to show cause why he shall not be ordered to pay his debt to 
the bankrupt's estate. 

ARTICLE 40.—In the event of the beplountey involving government 
or public funds, the local authorities, besides wing the government 
to receive a dividend part passu with the other creditors, shall investigate 
the matter, and if they shell find it the result of embezzlement, they 
shall punish the bankrupt severely, as if the case was one of fraudulent 


ptcy. 

COURT’S PRACTICE.—Not applied. In view of the general policy 
of the Mixed Court, the Government is treated in the same manner as ordinary 
creditors. 

Articie 41.—All expenses in the matter may, after being duly 
scrutinized, be prepared and submitted to the Chamber of Commerce 
and the creditors for their examination and approval before the amounts 
can be paid. 

COURT’S PRACTICE.—Applied tn full, but instead of the ‘‘ Cham- 
ber of Commerce’? read ‘‘ the Court.” The creditors are allowed to lodge 
their protests at the time of hearing of the final Court Accountants’ report, 
or before, in writing. 

Secrion V.—DuisposaL or THE Estate. 

ARTICLE 42.—The Trustee and the creditors having satisfied them- 
selves that the bankrupt’s insolvency took place through no fault of 
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his and that it was free from fraud or from fraudulently placing his 
property and goods in other’s custody for the purpose of concealment, 
will jointly value the moneys, property, goods and chattels and convert 
them into cash and call in all debts owing, and then, out of the total 
proceeds, calculate the dividend to be paid to the creditors, who on 
receiving the same will give receipts in duplicate and submit them to 
the ee authorities and the Chamber of Commerce to be placed on 
record. 

ARTICLE 43.—In the event of there being moneys, property, goods 
or chattels belonging to others entrusted to the bankrupt’s care, he shall 
notify the Trustee, and if the same shall be found correct, the owners will 
be permitted to resume possession of the same. 

COURT’S PRACTICE.—Articles 42 and 43 applied, but the final 
decision in each issue is left entirely at the discretion of the Court. 

ARTICLE 44.—In the original text omitted. 

ArticLE 45.—The liability of any bankrupt merchant shall not 
extend to his brother’s, uncle’s, nephew’s or wife’s moneys and property 
and those moneys and property entrusted by others to his care. All 
such moneys and property shall be registered according to the regulations 
of the Chamber of Commerce at the Chamber, when the relative deeds 
and documents will be stamped and noted and some relation or clansman 
shall sign them as a witness before they shall be deemed proved. 

ARTICLE 46.—If there has been a division of the family estate, and 
in the course of one year previous thereto such division shall have been 
reported to the Chamber of Commerce for record, the Trustee shall be 

rmitted to verify the matter and notify the creditors, so as not to 
involve such property in the winding-up of the bankrupt’s estate. 

Agzicte 47.—If the bankrupt has capital in any concern, he shall 
hand such capital and partnership agreement to the Trustee to be 
included in the estate for division, but the manner in which the matter 
shall be dealt with shall be arranged between the Trustee and the other 
partners and the creditors may not directly demand their claims from 
such ners. 

COURT'S PRACTICE.—Articles 45, 46 and 47 applied, but the 
formalities with regard to the registration with the Chamber of Commerce 
are not required. The Court reserves sts right to decide the question. upon 
tts merits in every particular case. 

ARTICLE 48.—If the bankrupt, after the liquidation of his debts 
with his assets has actually nothing left, and is not guilty of any mal- 
practices such as placing his property under another's care for purposes 
of concealment, the Trustee shall inform the creditors and they may there- 
upon at their discretion set apart out of the estate, before its division, 
@ sum for maintenance of the bankrupt’s family sufficient to cover 
about two years’ expenses (to show compassion). 

COURT'S PRACTICE.—-Not applied, Left entirely at the discretion 
of the creditors. 

Section VI.—INTENTIONAL FRAUDULENT BANKRUPTCY. 

AxticLe 49.—If a merchant has wrongfully misapplied money and 
falsely declares that he has suffered losses and intentionally becomes 
fraudulently bankrupt, and is sued by his creditors, or his fraud is 
discovered by the Chamber of Commerce, the creditors shall report to 
the local authorities, who shall seal up all his existing moneys, property, 
goods and chattels and hand them over to the custody of the Chamber 
of Commerce, at the same time tracing and arresting the said merchant 
and imprisoning him for trial and issuing a proclamation giving the 
particulars of the fraudulent bankruptcy. 

COURT’S PRACTICE.—If a merchant has wrongfully misapplied 
money, and falsely declares that he has suffered losses and intentionally 
becomes fraudulently bankrupt, and ia sued by his creditors on this ground, 
or hts fraud was discovered by the Official Court Accountants, the creditors 
or the Official Court Accountants report to the Mized Court, who seal 
up all his existing moneys, property, goods and chattels and order them 
to be handed over to the custody of the Official Court Accountanis, at the 
same time issuing a warrant for his arrest, upon execution of which he ts 
charged criminally. 

ArtTicLE 50.—The Chamber of Commerce ehall in these circumstances 
also elect a Trustee to deal with the affairs of the fraudulent bankruptcy. 
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COURT'S PRACTICE.—Not applied. 


Articie 51.—If s merchant shall abscond with a large sum of money 
and no account books shall be found, the local authorities shall enter 
into communication with the authorities of the adjoining districts with 
& view to his arrest, and at the same time seal up his remaining property 
and goods. The Chamber of Commerce shall elect a Trustee to call 
together the creditors and witnesaes and inspect the property and cake 
an inventory thereof, and also collect the notes of hand and documenta 
presented by the creditors and compile a list of the names and amounts 
of claim and report to the local authorities for purposes of record. Such 
property and goods shall first be valued and disposed of and a dividend 
declared and paid to the creditors. When the merchant has been traced 
and apprehended and brought to the Court he will be pressed to make 
further payments. 

COURT’S PRACTICE.—If a merchant absconds with a large sum 
of money and no account books are found, the Mixed Court, upon a ication 
of the creditors, enters into communication with the Commissioner of Foreign 
Affairs with a view to his arrest, and at the same time isswes sealing orders 
to seal up his remaining property and goods. Further, the Court appoints 
the Official Court Accountants to take charge of the property left behind by 
the absconding merchant, to make an inventory and to report. Upon 
receiving a detailed report the Court orders advertisement to be made requiring 
creditors to lodge their claims with the Official Court Accountants, and 
orders the property to be sold by public auction, the proceeds being paid to 
the creditors pro rata. When the merchant has been apprehended and 
brought to the Court he is pressed to make further payments according to 
judgments entered against him. 

ArticLe 52.—In the case of intentional and fraudulent bankruptcy, 
besides his moneys, property, goods and chattels being administered, 
the merchant shall be sentenced, according to the circumstances of the 
case, to imprisonment for a term extending from twenty days to three 
yeara, or fined from $50 to $1,000, or imprisoned and fined. 

COURT’S PRACTICE.—Not applied. The bankrupt is detained 
civilly in the House of Civil Detention until he pays all his debts or as 
otherwise ordered by the Court. 

ArticLe 53.—The following acts shall be regarded as cases of frau- 
dulent bankruptcy: (1) Falsifying, altering, destroying or concealing 
deeds, account books or other documents. (2) Prior to the bankruptcy 
depositing moneys, property, goods and chattels elsewhere or declaring 
them to be owned by others, falsely giving fictitious creditors’ names, 
collecting his accounts at @ discount or prevailing upon other parties, 
being in collusion with him, to accept his credits as their own. (3) 
Within one month previous to the bankruptcy, selling off goods at low 
prices or borrowing money and paying (not grudging) heavy interest 
thereon, or recklessly issuing drafts with a view to injuring his creditors. 
(4) Living extravagantly in excess of reasonable bounds, recklessly 
drawing out moneys or withdrawing goods from his business, or engaging 
in speculation without having any visible assets and thereby suffering 
losses. (5) Borrowing money without any definite visible assets or 
trading without any actual capital. (6) After filing his petition in 
bankruptcy, intentionally delaying in reporting to the local authorities 
or the Chamber ot Commerce all his moneys, property, goods and chattels, 
benefits and credits, or, with the exception of the necessary clothing for 
himself and family, not handing over all his money, property, goods and 
chattels, (7) After filing his petition in bankruptcy fraudulently repaying 
one or two of the claims of his creditors in full ; thus causing an inequality 
in the division among the creditors. 

COURT'S PRACTICE.—Applied in so far as the aforementioned 
actions come under the respective provisions of the Chinese Provisional 
Criminal Code regarding fraud, embezzlement, misappropriation, etc., 
etc. The bankrupt is charged criminally and the transaction under clauses 
J and 2 are declared null and void. As to clauses, 3,6 and 7 the Court 
declares these transactions also null and void and orders the persons who 
obtained moneys or property in such a way to return them to the Official 
Court Accountants or deposit them with the Court. 
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ARTICLE 54.—Should the creditors charge the bankrupt with any 
one of the acts of fraudulent bankruptcy Nos. 1, 2, 3 or 4 in the foregoing 
article, the same shall be investigated by the Trustee, and if substantial 
proof is forthcoming, it shall be reported to the local authorities, who 
shall deal with the matter. 

COURT'S eS oe. The Prag ha Accountants in- 
vestigate the charges and re thetr ings to ‘ourt. 

ARTICLE 55. It Gini ews sat et before the bankruptcy the said 
merchant shall have intentionally made gifts of his money, property, 
goods or chattels, or shall have falsely declared them mortgaged to 
creditors, or shall have repaid any debt before it has fallen due, and there 
shall be substantial proof thereof, the creditors may refuse to recognize 
the transactions, and the Trustee shall press for the return of che amounts 
and credit them to the estate for division. 

COURT'S PRACTICE.—Applied, but the Court usually goes into 
the merits of each particular case by summoning the parties to the Court to 
show cause why they should not be ordered to return the property or moneys, 
etc., ete. : 

ARTICLE 56.—A fraudulent bankrupt may not participate in the 
benefits provided by Articles 5 and 48. 

COURT'S PRACTICE.—Applied in full, except in so far as Article 
48 ia lejt entirely at the discretion of the creditors. 

ARTICLE 57.—Any party acting in collusion in the breach of Clause 
2 of Article 53 shall be deemed an accessory, and shall be sentenced to 
punishment one degree less severe than the principal offender. 

COURT'S PRACTICE.—Applied in so far as the party in collusion 
in the Breach of Clause 2 of Article 53 can be charged in accordance with 
with the respective provistons of the Chinese Provisional Criminal Code. 

ARTICLE 58.—If a bankrup: has absconded and concealed himself 
and cannot be found (leaving no traces) and there shall be no estate for 
division, so that no settlement can be arrived at, 8 surety shall be directed 
to make good the amounts he guaranteed according to the notes of hand. 
Should there be two or more sureties they will severally be responsible. 
This shall not apply to sureties who do not guarantee payment of the 
amounts of the notes of hand, and who, after the filing of the petition 
of bankruptcy, merely guarantee the personal attendance of the bank- 
rupt at the summons and hearing. 

COURT’S PRACTICE.—Applied. The sureties or guarantors 
who merely guaranteed the appearance of the bankrupt by signing a bond 
in the Mixed Court are liable in case of the absconding of the bankrupt in 
the sum of the bond. 

ArticiE 59.—After the sureties have made good the amounts they 
guaranteed, and the bankrupt shall have appeared and arranged and 
settled the claims, the surety may recover from him the amounts made 


ood. 

COURT’S PRACTICE.—The sureties and guarantors may recover 
Srom the absconding bankrupt the amounts paid for him and are treated as 
ordinary creditors. 

ArTIcLE 60.—In the event of any surety to the note of hand also 
absconding or concealing himself, he shall be dealt with as an accessory, 
pros sentenced to punishment one degree less severe than the principal 
offender. 

COURT'S PRACTICE.—The sureties and guarantors are liable only 
civilly and in the event of their failing to pay the amount under the bond are 
detained in the Civil House of Detention until they pay. 

ARTICLE 61.—If a merchant draws money from a bank on credit, 
or obtains goods on credit, any party giving a special undertaking or 
signing his name in the account books as surety will, in the event of the 
merchant absconding as a fraudulent bankrupt, be treated on the same 
footing as sureties to a note of hand. 

COURT’S PRACTICE.—Applied in full. 

ARTICLE 62.—In the event of a merchant specially entrusting to 
any employee the management of his business, and the latter com- 
mitting such fraudulent acts as embezzling money or trading secretly on 
his own account, thereby causing losses involving the bankruptcy of his 
employer, he shall be brought before the Court, and, if convicted, shall 
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be dealt with as a fraudulent bankrupt. All moneys and property shall 
be seized and sealed up and credited to the estate for division. The 
Chamber of Commerce shall publish an account of the fraudulent act 
committed by the employee, giving his name in full in order to notify 
the mercantile community not to employ him. 

COURT'S PRACTICE.—Not applied. Charged and sued according 
to the provisions of the Chinese Provisional Criminal Code, with the con- 
sequences prescribed by this code. 

Section VII.—EXTENSION OF TIME FOR REPAYMENT OF DEBTS. 

ARTICLE 63.—Any merchant owing to pressure of claims on him, 
and to a temporary financial inabil'ty to pay his debts, or to get payment 
of his debts, so as to duly meet his obligations, may report the true state 
of his affairs to the Chamber of Commerce, who may invite the creditors 
to a meeting to confer on the matter and grant tho bankrupt an extension 
of time, or devise other means to avoid tho necessity of his becoming @ 
bankrupt, in order to assist him os far as they can. An application for 
extension of time for liquidation or debts must give the following 
particulars: (1) Reason for application for extension of time. (2) 
The submission of the receipt and expenditure books for the preceding 
years, and books showing existing moneys, goods, property, furniture 
and implements and a list of loans made and credits given. (3) A state- 
ment of the mode and date of repayment of debts and the particulars 
of the security given. 

COURT’S PRACTICE.—Not applied, being considered as outside 
the jurisdiction of the Court. 

ARTICLE 64.—Resolutions at meetings called to discuss a question 
of extension of time shall be passed as provided for in Art. 21. 

COURT’S PRACTICH.—Not applied, being considered as outisde 
the jurisdiction of the Court. 

ARTICLE 65.—The extension of time shall commence to run from the 
date of the passing of the resolution, and shall not exceed one year in 
duration. If, on expiration of the extension of time, the debts cannot 
be paid, & petition in bankruptcy should then be filed. 

COURT'S PRACTICE,—WNot applied, being considered as outside 
the jurisdiction of the Court. 

Section VIII.—FIinG THE REPORT OF THE SETTLEMENT OF CASE 
(DiscHARGE OF BANKRUPT). 

ARTICLE 66.—If the circumstances in which the bankruptcy has 
occurred be found extenuating, and the estate is sufficient to pay a 
dividend of not less than fifty per cent., the bankrupt shall be exempted 
from paying the balance, and the Chamber of Commerce will communicate 
with the local authorities in regard to closing the matter (discharging the 
bankrupt). 

COURT’S PRACTICE.—If the circumstances in which the bank- 
ruptcy has occurred be found extenuating, and the estate is sufficient to pay 
a dividend of not less than fifty per cent., the bankrupt may, at the dis- 
cretion of the Court, be exempted from paying the balance, and the 
Official Court Accountants report to the Court with regard to closing the 
matter (discharging the bankrupt). 

ArTIcLE 67.—If a fraudulent bankrupt shall repent of his actions 
and shall give himself up, and pay his debts in full, the creditors shall 
give him every facility to reform himself, and shall make a representa- 
tion to the Chamber of Commerce on the matter, and, when the Chamber 
has discussed the matter and given its consent, the latter will com- 
municate with the local authorities in regard to closing the matter and 
remitting his punishment. 

COURT'S PRACTICE.—Applied in ao far as the Court is concerned, 
t.c., the Court, on application of the bankrupt charged and committed 
according to the Chinese Provisional Criminal Code, may remit his punish- 
ment. 

ARTICLE 68.—The local authorities, on receipt of @ request from the 
chamber of Commerce to close the matter, shall issue notifications for 
public information, and at the samo time instruct the Chamber of Com- 
merce to advertise the fact in the newspapers for a period of two months, 
during which time, if the creditors raise no objection, the case may 
closed. The local authorities will report to the Viceroy or Governor 
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of the province, in order that he may communicate the matter to the 

Board of Commerce (in Peking) for examination, and at the end of a 

year draw up a list of bankruptcies and communicate with the Board 

of Punishments in order that tse matter may be placed on record. 

COURT’S PRACTICE.—Not applied. 

Section IX.—SurrLeMENTARY. 

ARTICLE 69.——After approval of these laws by the Throne, they 
shall be put in force within three months. 

COURT'S PRACTICE.—Repealed on November 20th, 1908, but 
cited in Court as Principles according to a despatch of the Chinese Supreme 
Court to the High Court at Kiangsu daied November Sth, 1922. 

The main feature of bankruptcy proceedings in the Mixed 
Court is the entire absence of so-called ‘‘ fraudulent bankruptcies.”’ 
The practice of the Court as given above excludes such a classification Gas 
of bankruptcy cases, placing the latter, in the absence of a Bank- 
ruptcy Code, under the provisions of the Criminal Code in the event 
of any fraud, misappropriation, embezzlement, etc., etc., being 
committed. Chinese bankruptcies are mostly due either to bad 
conditions of the market and misfortune, or to lack of capital, mis- 
management and risk in transactions. The latter is one of the 
most frequent in Chinese bankruptcy cases in view of the constant 
instability of the market due to the unsettled political conditions 
in the country. 

Taking into consideration the above-stated reasons, the Court 
grants comparatively easy orders to refer the cases to the Court 
Accountants for publication and report except in cases in which 
the petitioner has already disposed of all his assets leaving nothing 
for his creditors.* But at the same time the Court does not con- 
sider as an obstacle to accepting a petition in bankruptcy and 
referring it to the Court Accountants the inability of the petitioner 
to pay the Court fee if it is apparent that the cause of his bank- 
ruptey is due to an accident or misfortune. 

This all gave rise to the assertion in certain quarters that the 
bankruptcy procedure in the Mixed Court is the best way for unscru- 
pulous debtors to avoid, unpunished, the payment of their debts, but 
this is hardly true. The Court was always and is still very reluctant 
in discharging a bankrupt from consequences as provided by Article 
66 of the Bankruptey Code of 1905. Furthermore, the Court, 
though temporarily suspending the proceedings in civil actions 
filed against the bankrupt pending the investigation of his affairs 
by the Court Accountants, never waives securities furnished by 
him or for him by sureties, or releases him from the House of Deten- 
tion until the case is finally disposed of. The gap in the Chinese 
legislation concerning bankruptcy proceedings and the exceptional 
position of the Mixed Court vis 4 vis numerous guilds and the Cham- 
ber of Commerce compelled the Court to pay particular attention 
to commercial suits coming under its cognizance, in order to avoid 
any reproach affecting the native trade in the Settlement. More- 
over, the Court, fully realizing the importance of the same guilds 
and the Chamber of Commerce,} as regulators of native business 
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life, readily responded to the plea of the parties for the appointment 
of experts on various technical points, selecting them almost ex- 
clusively amongst the guilds, to whom very often the issues in 
dispute are referred with the request to express their opinion. 
Furthermore, the Court always granted to the official representatives 
of various commercial associations and the Chamber of Commerce 
the privilege of watching the cases and in the course of the proceed- 
ings to voice their opinion upon technical points and local custom, 
which the Court invariably took under its judicial cognizance. 
In cases where members of these associations were parties to the 
action, the regulations of the said bodies were considered by the 
Court binding upon them. 

The attitude of the Court towards the guilds and the Chamber 
of Commerce could not be shaken by the apparent irreconcilability 
on the part of the latter displayed on various occasions in connection 
with the problem of the rendition of the Mixed Court to the Chinese 
authorities, which forms the topic of the next Chapter. 

In 1924, the Court went even further, displaying entire con- 
fidence in the fairness of the Guilds in the arbitration of disputed 
points. As an instance of such confidence, there may be cited one 
of the latest decisions, rendered by Messrs. Yui and J. E. Jacobs, 
American Senior Assessor, in the civil case of Wei Yoen Eh Kyi, 
on December Sth, 1924, which ran as follows: 

“ Buildings Contractors Guild to assess the value of the materials 
supplied and work done by plaintiffs. Their decision shall be final and 
judgment is hereby entered for the amount thus found to be due.” 

In concluding this Chapter we have to mention that, for the 
convenience and security of the execution of the Court’s orders, 
the Court entered into a special arrangement with Public Auctioneera* 
concerning the sale by public auction of properties and valuables 
belonging to judgment debtors. This arrangement had in view 
the reduction of the commission paid to auctioneers for their pro- 
fessional services, as well as the establishment of a uniform s: 
for the execution of the Court’s orders. According to the under- 
standing with the Auctioneers, the latter charge only 5 per cent. 
as commission for the sale, and the actual cost of advertising, 
insurance and storage of the property before the auction, instead 
of the usual 10 per cent. and other sundry expenses. The procedure 
for the execution of an auction order is very simple and requires 
no participation of the Mixed Court staff. After the decision an 
order is issued by the Court, it is immediately forwarded to the 
Auctioneers ; the premises are unsealed in the presence of a Court 
officer, if they previously have been sealed up, and the Auctioneers 
take charge of the contents, accepting full responsibility for the 
safe-keeping of the articles. A detailed inventory is made out 
and the day of the auction appointed. It does not usually take 
more time for an auction to take place than is absolutely required 
for efficient advertising. The proceeds, together with a detailed 
account, are sent to the Court for approval and a “pay-out ’’ order. 


*L. Moore & Co., Ltd., and Noel, Murray & Co., Ltd., Shanghai, 
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CHAPTER XVI. 


THE PROBLEM OF THE RENDITION OF THE MIxEeD Court 
TO THE CHINESE AUTHORITIES 


As a matter of fact, the Chinese authorities and the most 
chauvinistic part of Chinese society can never become reconciled 
to the status of the International Mixed Court under the control 
of the Consular Body. Strenuous efforts to secure the restoration 
of the Court to its authority from time to time have been made by 
the Chinese Government, but always without apparent success, 
though the Diplomatic Body at Peking has readily responded to 
all invitations of the Waichiaopu to enter into negotiations regarding 
the rendition of the Mixed Court. The stumbling block in the 
path of the solution of the problem is that the Diplomatic Body 
refuse to surrender the Court without having first obtained some 
definite guarantees that justice and equity will be ensured to the 
native and foreign populations subject to the jurisdiction of the 
Mixed Court, or dependent upon the status of the latter. Further- 
more, the Diplomatic Body hold that the rendition of the Mixed 
Court to the Chinese Government forms only a part of the problem 
concerning the Shanghai Foreign Settlement which has to be disposed 
of. In the opinion of the Diplomatic Body and the foreign com- 
munity, the enlargement and improvement of the port of Shanghai, 
as well as the extension of the boundaries of the Settlement, are 
also questions which need a speedy solution and which cannot be 
considered apart from the question of the rendition of the Mixed 
Court, if such a rendition should ever come about. 

The Diplomatic Body upon the representation of the Municipal 
Council, endeavoured to obtain the extension of the limits of the 
Settlement northward from Range Road, the Whangpoo River and 
the northern boundary line of Hongkew Park. 

The first demand for the expansion of the Settlement boundaries 
in connection with the rendition of the Mixed Court was made by 
the Dipolmatic Body in 1915, but the Chinese Government, at 
the last moment, when the negotiations had already been com- 
pleted, changed its attitude and refused to give its sanction to 
the extension of the Settlement, on the ground that the native 
population of the district objected to the area being included in 
the Settlement boundaries. Then the matter fell into abeyance 
until, in 1918, it was again put forward in connection with the general 
problem of extraterritorial jurisdiction in China submitted to the 
consideration of the Peace Conference in Versailles. 


The Chinese Delegation, in presenting to the Peace Conference 7! 


@ memorandum concerning questions which, in the opinion of 


official China, required readjustment so that all hindrances to China’s {! 
free development might be removed, in conformity with the principles °°" 


of territorial integrity, political independence and economic auto- 
nomy, stated as follows : 
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‘“The Concessions and Settlement are busy commercial centres in 
China which have played an important part in the development of her 
foreign trade and which have contributed, in no small measure, to the 
prosperity of the Chinese people. But they have at the same time 
brought into existence certain practices and claims on the part of the 
foreign authorities of the Concessions for power and jurisdiction which 
have at once impaired the sovereignty of China and hampered her work 
of administration. 


“For one thing, China has been denied her right of plenary juris- 
diction over her own citizens residing within the Concessions. For 
example, Chinese residents therein cannot be arrested by Chinese autho- 
rities except with the approval of the Consul of the State in whose favour 
the Concession has been granted, or, if in the International Settlement at 
Shanghai, of the Senior Consul ; and if the particular Chinese is in some 
way connected with a foreign firm or family, then the consent of the 
Consul of the State to which such firm or family belongs must also be 
obtained. If in the International Settlement at Shanghai a Chinese 
commits a crime on another Chinese, or is sued by another Chinese, he, 
even though the case involves no foreigner or foreign interests, must 
be tried before a Mixed Court, wherein a foreign Assessor not only watches 
the proceedings but virtually tries and decides the case. If Chinese 
fugitives from justice take shelter within the Concession, they cannot be 
reached by the Chinese authorities, except when the warrants are approv- 
ed by the foreign authorities of the Concession.” 


And further : 


“Pending the final restoration (of the Settlement) the Chinese 
Government are desirous, however, to introduce certain modifications in 
the existing regulations of the foreign Concessions, mainly for the purpose 
of securing more just treatment for Chinese residents therein and for 
preparing the way for the final restoration to China. These modifica- 
tions,which would in no way affect any of the privileges enjoyed by the 
citizens or subjects of Treaty Powers, are: 

‘* 1.—That Chinese citizens shall have the right to own land in all 
the Concessions and Settlements under the same conditions as foreigners. 


‘*2.—That Chinese citizens residing in the Concessions shall have 
the right to vote in the election of members of the Municipal Councils 
and to be elected thereto. 

“3.—THAT WARRANTS ISSUED AND JUDGMENTS DE- 
LIVERED BY COMPETENT CHINESE COURTS OUTSIDE 
THE CONCESSIONS SHALL BE EXECUTED IN THE CON- 
CESSIONS, WITHOUT BEING SUBJECT TO ANY REVISION 
WHATSOEVER BY THE FOREIGN AUTHORITIES. 

“4.—THAT IN NO FOREIGN CONCESSION WILL A 
FOREIGN ASSESSOR BE ALLOWED TO TAKE PART IN THE 
TRIAL OR DECISION OF CASES WHEREIN CHINESE 
CITIZENS ALONE ARE CONCERNED.” 


The above arguments dealt with the administration of justice 


in the Settlement in general and with the so-called purely Chinese 
cases in particular. As far as cases of a mixed nature were con- 
cerned, the memorandum of the Chinese Delegation, demanding 


the 


abolition of the Consular jurisdiction in China in toto, stated 


as follows: 


“The fourth defect lies in the conflict of Consular and judicial 
functions. The first duty of a Consul is to look after the interests of 
his nationals. It is, therefore, scarcely consistent to add to that duty 
the task of administering justice. When a complaint is brought against 
his nationals, the duty of protection of a class and the administration of 
impartial justice between that class and others cannot but clash. Such 
@ practice is obviously contrary to the modern principle of the soparation 
of administrative and judicial functions.” 
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The latter argument embodied practically the last general 
principle advanced by the Chinese Government in favour of the 
abolition of the existing system in the Mixed Court, and returning 
the Court to the system of 1869. 

The historical part of the problem was entirely left without 
consideration as there was scarcely anything to be found concerning 
the reasons which led to the inauguration of the present practice 
in the Mixed Court and its constant progress towards extension 
and improvement. 

The results of the Peace Conference are well known. The 
Treaty Powers did not consider it possible to make any concession 
with regard to the abolition of extraterritoriality in China and, 
of course. did not embark upon any discussion regarding such 
a comparatively minor point of China’s claim as the Mixed Court 
problem, which, as a matter of fact, forms a subject to be directly 
disposed of by the Diplomatic Body and the Waichiaopu at Peking. 


Of course, the memorandum of the Chinese delegation to the 
Peace Conference did not embody the entire official Chinese point 
of view regarding the present status of the International Mixed 
Court, which, in the opinion of a number of Chinese, is not only 
an abnormality created by unjust Treaties granting to the Western 
Powers the privilege of extraterritorial jurisdiction, but a gross 
violation of the same Treaties on the part of the foreigners, which 
China sought to abolish at the Peace Conference at Versailles in 
1918 and at the Washington Conference in 1921. In this respect, 
in the opinion of the Supreme Court at Peking, the International 
Mixed Court at Shanghai is even not a “ judicial tribunal.” 

The Supreme Court, in its explanation No. 1370, says plainly:— 

“In reply to your letter No. 75 in respect of a telegram from the 

Kiangsu High Procurator’s Court inquiring whether or not the amount 

of fees received by Chinese lawyers for conducting litigation in the 

International Mixed Court at Shanghai is subject to the Revised Rules 

and Regulations governing lawyers, we have to inform you that the 

International Mixed Court at Shanghai is not properly organized in 

compliance with Treaty provisions, and being such, it cannot be re- 

cognized as a special judicial tribunal.” 

The only remedy against such an abnormal state of affairs, 
in the opinion of official China, was the immediate rendition of 
the Mixed Court to the Chinese Ministry of Justice and the elimina- 
tion of the Assessors from any participation in purely Chinese 
cases. The Assessors had to be placed on the same footing as 
they were before 1911, though the cases might affect the interests 
of the foreign community, and though the Court had, under the 
control of the Consular Body, attained far more perfection than 
any other newly-created Chinese judicial institution. 


We do not like, in mentioning this, to say either that the Mixed 
Court should not be handed over to the Chinese authorities, or 
it should unconditionally be surrendered to the Ministry of Justice 
at Peking, but it would be a matter for great regret if the achieve- 
ments of the International Mixed Court in creating a new type 
of International judicial tribunal should be lost, by being absorbed 
in the general administration of the country without leaving a 
trace in the history of international jurisprudence. 
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It is very doubtful whether the existing status of the Interna- 
tional Mixed Court is an infringement of Chinese sovereign rights 
as described by the Chinese Government. There are many reasons 
to believe that this status is nothing more than the natural result 
of an unavoidable historical process which cannot be separated 
from the whole problem of extraterritorial jurisdiction in China. 
We venture also to point out that the Chinese Government has 
always displayed astounding ignorance in respect to everything 
concerning the history and practice of the International Mixed 
Court, though the Chinese officials had at their disposal probably 
more material than every foreign institution or official in China. 

As an instance we permit ourselves to cite some extracts from 
the opinion of an ex-Minister of Justice and Vice-President of the 
Commission on Extraterritoriality, Tung Kang, concerning the 
Mixed Court, published by “‘ The Law Weekly Review,” a Chinese 
law review at Peking, on June 8th, 1924, just at the time when 
the question of the rendition of the Court to the Chinese authorities 
again was brought forward. We cite it together with an editorial 
as translated by this Review into English :— 


“The Mixed Court is now becoming a serious problem to the Chinese 
inhabitants of Shanghai. Many injustices and sad things have been done 
in the past to the inhabitants of Shanghai through the Mixed Court. In 
view of this, the strongest advocates for the reclaiming back of the Mixed 
Court to Chinese jurisdiction are the inhabitants of Shanghai. Besides 
proclaiming declarations, many representatives of the Chinese inhabit- 
ants of Shanghai have come to Peking to express their painful voice. 
Recently, four more representatives have reached Peking. One of 
these representatives is the ex-Minister of Justice, Mr. Tung Kang, who 
represents the Judicial Improvement Society of Shanghai, and the other 
three are representatives of the Shanghai Bar Association, the Shanghai 
General Chamber of Commerce, and the Society of Legal Investigation 
of Eastern Kiangsu. These representatives are now busily engaged in 
approaching different persons for assistance in order to reach their aim. 
On the 27th of last month, all the papers of Peking published an opinion 
given by ex-Minister Tung Kang on this question. We consider this 
interview to be worth while, and so we translated it and reprint the same 
or the interest of our readers. The opinion of the ex-Minister runs as 
follows : 

“The Shanghai Mixed Court was established during the reign of 
Tung-chih (about 1860). This court was established at that time 
because the authorities felt that the laws of China and those of other 
countries were not the same. As 4 result, many inconveniences had 
arisen from time to time, and so certain regulations had been drawn 
up for its establishment. The Judges of this Court were formerly 
appointed by the Chinese Government. This practice had been followed 
since its establishment. Formerly, conditions were quite smooth, 
but since the establishment of the Republic, the Judges of the Mixed 
Court began to abuse their authority by the utilization of foreign 
assistance. Since then many cases which did not belong to the jurisdic- 
tion of this Court were taken by it and tried. Furthermore, many 
cases had their origin outside of the Foreign Settlements and had no 
relation with the Court, either directly or indirectly whatsoever, yet its 
Judges usurped this power and tried these cases. Under this system, 
many dishonest lawyers have profited by it. The word “ evil’’ has been 
attached to the name ‘‘ Mixed Court’ by the public and has long been 
recognized by all concerned as such. Recently, even summons are 
being served on Chinese outside of the city limits of Shanghai without 
going through the office of the Commissioner of Foreign Affairs of the 
region. We may ask, did all the cases decided during the last twelve or 
so years conform to the original purpose of the regulations which estab- 
lished the Mixed Court ? 
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“* Legal procedure should be simple and the parties should be sum- 
moned to face the facts in all judicial matters. Now the Mixed Court 
has ordered that litigation should be entrusted to foreign lawyers, a 
practice which incurs expenses beyond the financial capacity of the 
ordinary individual, and, under such a practice, the true facts can hardly 
be revealed. 

‘** All laws should be published for the benefit of the public. Every 
civilized country is doing this, and any law which is not being pro- 
moulgated has no effect. Now the Shanghai Mixed Court has no definite 
system of law, and whenever a case comes up for trial, the Judges usually 
try it according to their own fancy. Even if there are a few regulations 
drafted by foreign Consuls, these rules are usually retroactive. 

‘** The appellate system is common to the judiciary of every nation ; 
whenever a party to litigation is not satisfied with the decision of a 
Court, he can appeal to a Higher Court for re-hearing or for review. Now 
the Mixed Court has only one trial, and has no appellate system, thus 
this takes away the right of appeal from the parties. 

““*Tt is certainly a great shame to us to allow such a half-breed 
institution to exist on our soil. It is even a greater shame to the Powers, 
which generally claim law and order as their shibboleth, yet whose 
Consuls knowingly allow such an institution to exist under their flags.’ ” 

And further : 

‘““There are some foreigners who maintain that political conditions 
in China are disorderly, and if the Mixed Court should be abolished, the 
order of the Settlements in Shanghai would be affected. According to 
my opinion, the present political disorder is only a temporary matter, 
but the friendship between China and the other Powers is lasting. 
security of friendship depends upon Treaty ; if we violate the Treaties, 
can we still discuss friendship ? 

“The most essential purpose of the Mixed Court, then, is to secure 
the order of 8 particular region. In this connection we may ask, is the 
jurisdiction of the Mixed Court really effective ? Since the last several 
years, gross crimes such as burglary and murder occurred frequently, 
and minor cases such as stealing and robbing were almost daily events. 
It is being reported that the headquarters of the Lincheng bandits* 
was located in the Foreign Settlements of Shanghai. Besides this, many 
other criminal activities are being planned in the Settlements under the 
ostensible protection of foreigners, as the criminals consider the Settle- 
ments as a refuge, where the Chinese laws cannot reach them. Since 
this is the condition, then, where is your order ? This fact is practically 
known to all of us who are acquainted with conditions in Shanghai.” 


No comment is required, and it is not surprising that Chinese 
statesmen, basing their claim to the rendition of the Mixed Court 
upon such arguments as are contained in this article, have repeatedly 
failed, and in 1924 were compelled to make some concessions in 
the matter and in lieu of the “ unconditional ” restoration of the 
Mixed Court to the jurisdiction of the Peking Ministry of Justice 
to claim only the restoration of the purely Chinese civil and criminal 
sections of the Court. 

On August 9th, 1924, the Chinese Government sent a note 
to the Diplomatic Body in which it submitted a draft formula 
of six articles, the most important points of which were as follows : 


1.—The Court shall be called the Special Court of Shanghai, the 
Judges to be appointed by mandate. Chinese Law shall be applied 


*In the summer of 1923 a gang of Chinese bandits held up a train on the Tien- 
+ain-Pukow line, not far from the station of Lincheng, and robbed the passengers. 
About forty Europeans, most of them prominent residents of Shanghai, and 200 
Chinese were captured and carried into the mountains, where they were held for 
ransom. Owing to strenuous efforts on the part of the Diplomatic Body the Chinese 
Government took measures to save the prisoners, who finally were released after 
forty days confinement in the mountains in a most deplorable state. As to the 
Chinese captives, they were left to their deatiny and many of them died. The price 
of the release of the barge was amnesty and enlistment of the whole gang into 
the Chinese Army and the promotion of the gang-leader to Brigadier-General of the 
Chinese Army.— AUTHOR, 1925. 
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to civil and criminal cases in which only Chinese or subjects of non- 
extraterritorial Powers are concerned, but in mixed cases, in which 
citizens of extraterritorial Powers are concerned, foreign Assessors may 
be appointed. Where Chinese violate the Municipal Regulations an 
Assessor may sit with the Judge. 


2.—Sentences of 10 years and upwards must be approved by the 
Minister of Justice. Death sentences may be passed and, if approved, 
shall be carried out by the Special Court. Where preliminary investiga- 
tions in mixed cases are necessary attorneys approved by the Court and 
foreign Assessors may appear. 


3.—Gaols and lock-ups of the Special Court shall be under Municipal 
Police administration. 


4.—Appeals in mixed cases may be lodged either with the Consul 
concerned, or the Foreign Commissioner at Shanghai, and a new Judge 
and a new Assessor must be appointed to hear the re-trials. 


Point (5) dealt with the Court’s financial affairs and provided 
for a chief clerk of foreign nationality being in charge of revenues 
and expenditure. The Senior Consul should recommend the chief 
clerk, whom the Government should appoint. 

Point (6) emphasized that the above were temporary and that 
when extraterritoriality was abolished they would lapse. 

Several of the articles emphasized that subjects of non- 
extraterritorial Powers would be dealt with in the same manner 
as Chinese. 


In the first part of this Note, as well as in all iscaiee Notes 
on the same subject, the Chinese Government alluded to the Consular 
Body’s proclamation of November 10th, 1911, which in its opinion 
could only be justified as an emergency measure taken under the 
unsettled conditions of the Revolution, but which was highly 
unjustifiable and detrimental to China’s sovereign rights during 
the régime of a Chinese Government recognized by all Treaty 
Powers as the lawful Government of the Republic of China. And 
further, that the question concerning the extension of the Settlement 
area had nothing whatsoever to do with the question of the restora- 
tion of the Mixed Court to Chinese jurisdiction. 


The claim of the Chinese Government for the return of the 
Mixed Court was backed, if not by the whole Chinese population 
subject to the jurisdiction of the Court, as stated by the advocates 
of the rendition, vet still by a certain part of it, headed by the 
Chinese General Chamber of Commerce and the native Shanghai 
Bar Association. These two bodies at their meetings passed strong 
resolutions in favour’ of the restoration of the Mixed Court to the 
Chinese authorities and sent their representatives to Peking to urge 
the Government to take speedy measures to effect an unconditional 
surrender of the Mixed Court on the part of the Consular Body. 


The reasons in favour of the rendition of the Court. as set forth 
by these two bodies were practically the same as those advanced 
by the Chinese Government except that the Chamber of Commerce 
and the native Bar Association confined themselves more to tho 
practical side of the problem and urged in the first place the institu- 
tion of an Appeal Court and the application in the Mixed Court 
of Chinese procedural taw. This, in the absence of respective re- 
gulations concerning commercial suits, bankruptcies and liquidations, 
shifted the entire authority of disposing of such cases to the guilds 
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and the Chamber of Commerce, eliminating, at the same time the 

right of foreign lawyers, citizens and subjects of the Treaty 

Powers, to plead in the Court, and confining the lawyers, nationals 

e non-extraterritorial Powers to cases concerning subjects of such 
owers.* 


It is not our task to criticize the above-stated views, as both 
associations from their standpoints are quite correct in i 
the rendition of the Mixed Court to the Chinese authorities except, 
maybe, that both have forgotten the peculiar position of the Settle- 
ment, which, before its absolute restoration to China, should in 
any event be taken into consideration. 


The institution of a Court of Appeal or any other form of 
an appellate system has always been a question of prime importance 
and necessity and a proper Court of Appeal could hardly be sub- 
stituted by any form of re-hearing. But, in the dense atmosphere 
of mutual incomprehension and distrust surrounding the problem 
of the Mixed Court there is no hope of reaching a satisfactory 
settlement of the subject. It always has been impossible for the 
Consular Body to discard entirely the Rules of 1869 and to act 
without any precedent; equally, it is hardly possible for Western 
jurists to resort to the old system and to agree to the appointment 
of @ representative of the Ministry of Foreign Affairs of the Peking 
Government, scarcely recognized by the Chinese themselves, as a 
Chief Judge of a Court of Appeal! The later events of 1924 con- 
firm this contention, when two Commissioners for Foreign Affairs 
acted simultaneously in the Settlement, and each of them claimed 
to represent the lawful Government of China! 


The representations of the Chinese Government in 1924, as 
already stated, met with a favourable reception in the diplomatic 
circles at Peking and the Foreign Ministers expressed themselves 
inclined to consider the rendition of the Mixed Court, even apart 
from all outstanding problems concerning the improvement of the 
harbour in Shanghai and the extension of the Settlement. 


“It was not the intention of the Diplomatic Corps,” said Dr. J. G. 
Schurman, U. S. Minister to China, at the reception given in his honour 
by the Chinese General Chamber of Commerce at Shanghai on May 
22nd, 1924,f “‘ to saddle the question of the Mixed Court with these pro- 
visions. The foreign Ministers in Peking fully recognize the sovereign 
rights of China, but were obliged to point out the fact that there was not 
sufficient land for the expansion of this great city and it would be to the 
interest of the city itself to effect such expansion, as Shanghai was 
rapidly becoming one of the world’s greatest cities. The suggestion was 
merely to provide for more space for the increase of trade. There were 
friendly requests, and I believe that the refusal to take up the question 
by China would not prejudice the return of the Mixed Court. But to 
accept the suggestion would mean the performance of @ friendly act on 
the part of China and would hasten the return. not only of the Court, but 
of the entire Settlement, which is bound to come some day. I am per- 
sonally in favour of restoring the civil jurisdiction to the Chinese but 
would be reluctant in the case of litigation involving the interests of 
foreigners. It is true that China has made a certain progress in judicial 
reform: certain sets of codes have been promulgated. But, in my 


*Provisional Regulations Governing Lawyers of non-Extraterritorial Powers, 
1921, Articles 3 and 5. 
tChina Prese, May 23rd, 1924. 
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opinion, the code is not half so important as the administration of it.* 
It is feared that, in the administration of the law, the foreigner would not 
get the same security as he has to-day.” 


Further, the Minister suggested that China establish model 
Courts in Shanghai and vicinity and give an ocular demonstration 
and proof of judicial tribunals in which foreigners could trust. 
He even suggested that competent foreign Judges be appointed 
to sit and hear cases for a transition period of, say, ten or fifteen 
years. This would not reflect upon the dignity of China and the 
power of appointment would still remain with China, which 
country could refrain exercising it at any time. 

The events of the latter part of 1924 and the political turmoil 
which ensued thereupon interrupted the course of negotiations 
regarding the settlement of the Mixed Court problem. Sooner 
or later, however, the problem of the Court will again be discussed 
and the Diplomatic Body will be forced with a dilemma, either to 
comply with the Chinese claim or to reject it, and to advance a 
plan for reforms of the Court in order to define clearly the status 
of the Court and to legalize its statute and practice by an act of 
the Chinese Government and the Powers concerned. The problem 
must be solved in some way or other in order to put upon a firm 
basis an institution which has in course of time and in most un- 
favourable conditions shown such flexibility of structure as to 
ensure absolutely impartial justice to the heterogeneous, and, some- 
times mutually antagonistic, population of the greatest metropolis 
of the Far East. 

In this respect it would be of some interest. to know the opinion 
of the foreign legal circles at Shanghai closely associated with 
the Mixed Court during more than fifty years. In the summer 
of 1924 the American Bar Association of Shanghai drew up a 
scheme for safeguarding the achievements of the Mixed Court in 
respect to the administration of justice in the peculiar circumstances 
in the Settlement, and further improvements and reforms, which 
was submitted to the U.S. Minister to China. 

Briefly the recommendations of the American Bar were as 
follows :— 

In view of the fact that the moder statutory laws in China were 
modelled after those of Western countries, and Chinese Judges could not 


be expected to administer Western conceptions of law without 
guidance— 


*Dr. J. G. Schurman was quite justified In saying this, as the Chinese Govern- 
ment, notwithstanding high-sounding declarations concerning China's modern fegis- 
lation and Courts made at Versailles and Washington, admitted frankly the defects 
of the Chinese judiciary in its statements, Intended, of course, not for widespread 
publication abroad. In the Presidential Mandate dated April 28th, 1919, we read, 
as follows : 

“ By order of the President :— 

“ The Prefects of districts are offictals In close touch with the people. They are 
authorized concurrently to administer justice because of their ow! of the 
people’s conditions and their sympathy with the peoples circumstances. owever, 
according to a joint memorial from Chen Neng-shun, Minister of Interior, and Chu 
Shen, Minister of Justice, the district Prefects are stated to have repeatedly practised 
extortion upon clever pretexts on various occasions in dealing with lawsuits. The 
reckless imposition of fines such as they have imposed fs not. only detrimental to the 
dignity and prestige of the judiciary, but also contrary to their avowed duty and 
office as protectors of our people. Such practices should be strictly forbidden. 
Further, the Pretects of districts, In handling cases of litigation, should carefull 
respect our laws; they must not extort money from any lawsuit and thereby distur 
and injure the people. The superior officials above them are hereby ordered to 
exercise timely supervision and, should any such abuses, as before mentioned, be 
discovered and proved, the said superior officials should request. us to inflict as severe 
a punishment as possible in order to purge our administration und reassure our people. 

t* Shun Pao,”’ July lst, 1924. 
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1.—Western Judges of high standing and integrity should be appoint- 
ed to sit in the Mixed ( Court . ins as 

2.—A Court of Appeal should be instituted in the Foreign Settle- 
ment. A further appeal might be had to the Supreme Court at Peking. 
Foreign Judges, understanding the Chinese language, customs and law, 
should be appointed and paid by the Chinese Government for this 
judicial branch. In such a way it was expected that the Mixed Court 
with its trial and appellate divisions could then easily become a model 
Court for all China. , 

3.—The present Mixed Court Rules of Procedure should be main- 
tained, including the right of Counsel to examine and cross-examine 
witnesses. The Chinese Codes of Civil and Criminal Procedure should 
not be adopted when they conflict with the present rules. Western 
lawyers should be admitted to practice in the Court as at present. If the 
Chinese civil cases were to be tried by Chinese Magistrates sitting alone, 
Western lawyers would disappear from the Court, and all the high tradi- 
tions of the Western Bars would be lost to the Court. 

4.—A foreign Registrar should be appointed by the Chinese Govern- 
ment with the approval of the Consular Body. This officer should be 
placed in charge of the Court funds. The Chinese Government had to 
deposit sufficient funds in order to cover the cost of operating the Mixed 
Court for at least one year. 

5.—Processes should be served by the Shanghai Municipal Police 
under the direction of the Consular y. 

6.—Interior Courts must enforce judgments of the Mixed Court and 
vice versa. There must be mutual co-operation between the Mixed Court 
and all Chinese Courts. 

7.—In order to achieve the high standard proposed, all pleadings, 
wherever possible, should be in the English and Chinese languages. Com- 
plete Court records should be kept for use on appeal, including a trans- 
cript of the evidence. The English language only should be used during 
the first transition period as an essential to the best interpretation and 
administration of the new Chinese Codes, which are based on Western 
laws and in view of the large number of foreigners without extraterritorial 
rights subject to the jurisdiction of the Mixed Court who do not know 
Chinese. 

8.—The rendition should be clearly defined not to exceed the handing 
back of Chinese civil case jurisdiction and not before the Commission for 
Investigation of the Judicial System and the methods of judicial ad- 
ministration of China, as provided by the Washington Conference, 
has completed its work.* 


*The Washington Conference on December 10th, 1921 adopted in Plenary 
Session the following resolutions relative to extraterritoriality in China :-— 

“‘The representatives of the Powers hereinafter named, participating In the dis- 
oussion of Pacific and Far Eastern question in the Conference on the Limitation of 
Armaments, to wit, the United States of America, Belgium, the British Empire, 
France. Italy, Japan, the Netherlands and Portugal :— 

‘* Having taken note of the fact that in the Treaty between Great Britain and 
China dated September 5, 1902, in the Treaty between the United States of America 
and China dated October 8, 1903, and in the Treaty between Japan and China dated 
October 8, 1903, these several Powers have agreed to give every assistance towards 
the attainment by the Chinese Government of its expressed desire to reform its 
judicial system and to bring it into accord with that of Western nations, and have 
declared that they are also ‘‘ prepared to relinquish extraterritorial rights when 
satisfied that the state of the Chinese laws, the arrangements for thelr administration, 
and other considerations warrant them in so doing ; 

“* Being sympathetically disposed towards furthering In this regard the aspiration 
to which the Chinese Delegation gave expression on November 16, 1921, to the effect 
that immediately, or as soon as circumstances will permit, existing Ilmitations upon 
cies political, jurisdictional and administrative freedom of action are to be re- 
moved; 

“Considering that any determination in regard to such action as might be 
appropriate to this end must depend upon the ascertainment and appreciation of 
complicated states of fact in rerard to the laws and the judicial system and the 
methods of judicial administration of China, which this Conference is not in a 
position to determine ; 

“* Have resolved 

That the Governments of the Powers above-named shall establish a Commis- 
sion (to which each of such Governments shall appoint one member) to inquire into 
the Praent practice of extraterritorial jurisdiction in China, and into the laws and 
the judicial system and the methods of judicial administration of China, with a view 
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The above-mentioned suggestions are a maximum of what 
could be done in order to place the legal status of the Mixed Court 
on the firm basis of an international) judicial tribunal corresponding 
to the true character of such a cosmopolitan place as Shanghai. 
But it is hardly to be expected that the Chinese Government will 
voluntarily agree to this plan and renounce its right to administer 
justice in the Settlement in accordance with its own wishes and 
plans, even if they might be opposed to the interests of the Shanghai 
population as understood by the foreigners. 

The problem seems to be for the time being at a deadlock, 
which can only be solved through the process of gradual evolution 
of the Court itself, which in course of time may assume a decidedly 
international character, though retaining in some respect the charac- 
ter of a Chinese judicial institution, guided in the main by the 
principles of modern Chinese laws and traditional local custom. 

It is difficult to forecast the course of events in the future, 
but the whole history of the Mixed Court gives us a firm belief 
that if the development of the Court is not hampered artificially, 
as it has frequently been in the past, the International Mixed Court 
will soon attain to the status of a highly qualified judicial tribunal 
absolutely unique in its form and practice. 
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to reporting to the Governments of the several Powers above-named their findings 
of fact in regard to these matters, and their recommendations as to such means aa 
they may find suitable to improve the existing conditions of the administration of 
justice in China, and to assist and further the efforts of the Chinese Government to 
effect such legislation and judicial reforms as would warrant the several Powers in 
relinquishing, either progressively or otherwise, their respective rights of extra- 
territoriality ; 

“* That the Commission herein contemplated shall be constituted within three 
months after the adjournment of the Conference in accordance with detailed 
arrangements to be hereafter agreed upon by the Governments of the Powers above- 
named, and shall be instructed to submit its report and recommendations within one 
year aftcr the first meeting of the Commission ; 

“That each of the Powers above-named shall be deemed free to accept. 
or to roject. all or any portion of the recommendations of the Commission herein 
contemplated, but that in no case shall any of the said Powers make its acceptance 
of all or any portion of such recommendations, either directly or indirectly. 
dependent on the granting by China of any special concession, favour, benefit or 
immunity, whether political or economic.” 

Additional Resolution: ‘ That the non-Signatory Powers, having by Treaty 
extraterritorial rights in China, may accede to the Resolution affecting extraterritoria- 
'ty and the administration of justice in China by depositing within three months 
after the adjournment of the Conference a written notice of accession with the Gov- 
eamene of the United States for communication by it to cach of the Signatory 

owers. 

Additional Resolution: .“* That China, having taken note of the Resolutions 
affecting the establishment of a Commission to investigate and report upon extra- 
territoriality and the administration of justice In China, expresses its satisfaction with 
the sympathetic disposition of the Powers hereinbefore named in regard to the aspira- 
tion of the Chinese Government to secure the abolition of extraterritoriality in China, 
and declares its intention to appoint a representative who shall have the right to sit. 
as a member of the said Commission, it bering understood that China shall be deemed 
free to accept or to reject any or all of the recommendations of the Coinmissicn. 
Furthermore, China is prepared to co-operate in the work of this Commission and to 
afford to it every possible facility for the successful accomplishment of its tasks.” 


“ Adopted by the Conference on the Limitation of Arma- 
ments at the Fourth Plenary Session. December 10, 1921.” 
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The constant renewal of diplomatic negotiations for the restora- 
tion of the International Mixed Court to the Chinese authorities 
could not fail to exercise its psychological effect upon the operations 
of the Court. Probably the uncertainty of the future was also one of 
the reasons why some of the much-needed reforms, like the estab- 
lishment of a Gourt of Appeal, from year to year will be delayed. 
The solution of the problem at Peking could render useless any action 
on the part of the local Consular Body and Municipal Council in 
respect to the reconstruction of the Court. But so far as the organic 
process of the evolution of the Court is concerned, it has progressed 
uninfluenced by this state of affairs and the Court is gradually 
approaching entire independence from any administrative authority. 
The Consular Body confines its control over the Court exclusively 
to questions of general principles. 

The Consular Body in its relations with the Mixed Court has 
always had to reckon with certain peculiarities surrounding the 
operations of the Court, which can roughly be divided into two main 
groups :—First, an obstructive policy on the part of the Chinese 
authorities in all matters pertaining to the Court; second, the 
imperfection of the Court’s constitution and the limitation of the 
area of its operation, which is strictly confined to the Settlement. 

Though the monthly reports of the Registrar for the period of 
1918-1924 frequently contain notes as to the satisfactory relations 
between the Court and the Chinese authorities, from what we 
already know regarding these relations, we may express ourselves as 
a little doubtful as to the actual “ satisfactory ’’ nature of the rela- 
tions of Chinese officialdom to the Court. Of course, the position of 
the Court, having jurisdiction over a place which is the main business 
centre of the whole of China, compels the native authorities of 
some parts of the country, dependent upon Shanghai, to render 
every assistance in the execution of Mixed Court orders, under the 
menace that otherwise their own orders would never be respected by 

_the latter. This, however, can be mentioned only as an exception 
to the general rule. On every occasion the Chinese authorities 
have tried to hamper the function of the Mixed Court, and it should 
be acknowledged that Chinese officials, of every rank and description, 
have displayed in this respect an extraordinary inventive faculty. 
It is a hopeless task to recite the variety of methods applied by them 
to undermine the authority of the Court. The principle of law that 
the plaintiff shall follow the defendant, to quote one instance, gave 
every opportunity to upset the administration of justice by the 
Mixed Court and to exempt the defendant from its jurisdiction. 
The defendant has only to cross the Settlement boundary and he 
is out of the reach of the Mixed Court authority, disappearing in the 
passages and alleyways of the Chinese City. 

Of course, the local Chinese authorities were not always to 
blame for such tactics. Their actions merely reflected the general 
attitude of the Chinese Government towards the Mixed Court since 
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1918, but some of their actions deserve to be mentioned as charac- 
terizing the standard of efficiency and righteousness of the 
administration of justice in the native city, from whom assistance 
and the execution of Mixed Court orders are expected. 

On January 26th, 1918, Mr. Frank W. Hadley, Counsel for 
one named Tai Hsiung-chen, a resident of the Settlement, informed 
the Municipal Council that he had been instructed to bring to 
the notice of the Council the facts concerning the illegal arrest of 
his client by the Shanghai Sheng P’an T’ing, the native City Court, 
and to request that urgent representations be mude to the Senior 
Consul either for his release or rendition to the International Mixed 
Court. The facts in brief were as follows : 


“On December 20th, 1917, one Hsu Hsieh-kwei, while in the Settle- 
ment, represented to Tai Hsiung-chen that a former slave girl of Tai 
Hsiung-chen’s had been found in the City, and that it was nece 
for him to identify her. Upon arrival at the West Gate of the City, 
Tai Hsiung-chen was surrounded by a mob and forcibly taken to the 
native police station, from where he was taken to the Sheng P’an T’ing, 
charged with trafficking in human beings, and released on security. On 
December 25th, 1917, he was brought before the Court and the charge 
against him dismissed on the grounds that Tai Hsiung-chen, being a 
resident of the Settlement, was not under the jurisdiction of the interior 
authorities. On December 31st, 1917, the Sheng P’an T’ing repeated the 
same decision to a further petition of the prosecution, but on January 
22nd, 1918, contrary to the previous decisions, the guarantor of 
Tai Hsiung-chen was ordered to bring the accused again before the 
Sheng P’an T’ing, whereupon, on January 23rd, 1918, he was arrested 
and ordered by the Court to be kept in custody pending preliminary 
investigations on the same charges of trafficking, bigamy and abduction.’’* 


On August 12th, 1919, Mr. M. L. Heen, Counsel for one named 
Yu Tshung-ling, informed the Municipal Council that his client, Yu 
Tshung-ling, a permanent resident of the Settlement, had been 
arrested on July 31st in the city by the native Court and was still 
under detention. The facts briefly were as follows: 


‘““Yu Tschung-ling, managing partner of a Chinese firm trading in 
the Settlement, was charged in the International Mixed Court in May, 
1919, with obtaining money under false pretences. For want of 
appearance on the part of the complainants at the time set for trial, he 
was discharged. At about the same time the complainants in the above 
criminal action filed two petitions against him for Tls. 387.50 each, 
which were likewise dismissed, on their merits, by the Mixed Court. 
On July 3lst, Yu Tshung-ling went to the city to see one of his friends 
and was suddenly arrested there by order of the City Court, Shen P’an 
T’ing, in connection with a civil action brought against him by the same 
complainants in the City Court upon the same cause of action which 
had already been disposed of by the Mixed Court. Yu Tshung-ling 
objected to the jurisdiction of the City Magistrate as he was a resident 
of the Settlement and protested that the matters for which he was 
arrested had already been passed upon and adjudicated by the Mixed 
Court, but the Magistrate passed judgment against him for half of the 
amount claimed and ordered him into detention pending payment of the 
judgment.” f 


On April 13th, 1920, Mr. G. D. Musso informed the Municipal 
Council that his client, Hing Ang-ngi, who was a resident of the 


°Mr. F. W. Hadley to the Municipal Council, January 26th, 1918; Municipal 
Council to the Senior Consul, Februury 28th, March 23: Sth, 1913. Tai Hsiung-chen 
was released only after + months detention. AUTHOR, 

+tMr. M. L. Heen to the Municipal Council, August 12th, 1919. Yu Tshung-ling 
was released after several months of detention, upon the representations of the 
Municipal Council through the Consular Body.—AUTHOR. 
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Settlement for more than 25 years, had been illegally arrested by the 
City Court and kept in custody awaiting deportation to Shanse. 
Mr. G. D. Musso’s letter revealed the following facts :— 


“On March 24th, Hing Ang-ngi was invited by certain Chinese to 
go with them to see one of his friends, Mr. Yang, living in the city. He 
was told that the latter was seriously, ill and desired to see him. Being 
without any suspicion, he went with them to the native city and was 
dragged by them to the native police station, where he was taken into 
custody and then transferred to the cells of the City Court. He was 
informed later that he was wanted by the Shanse authorities with 
reference to @ certain civil case and that he had to remain in custody 

nding the arrival of a despatch warrant from the Shanse authorities. 
ire. G. D. Musso asked the Council to take prompt measures against 
the high-handed manner in which Hing Ang-ngi had been enticed away 
from the Settlement, contrary to the principles of the relations of the 
Mixed Court with the native Courts and other judicial authorities and 
particularly to the protection of Chinese residents living in the Settle- 
ment.”* 


We could cite more identical cases characterizing the methods 
applied by the City Courts in administering justicet but we confine 
ourselves only to one which occurred recently, when this monograph 
was already in course of preparation. 

On January 5th,1925, Mr. S. Fessenden, Chairman of the Muni- 
cipal Council, requested the Consular Body to approach the Chinese 
authorities in an effort to obtain the release of Zee Van-kao, a 
bona fide resident of the Settlement, who was illegally detained by 
the Chinese City Court. The investigations conducted by the 
Municipal Police revealed as follows : 


‘“* Zee was arrested on December 2nd, 1924, by the Chinese authorities 
after being decoyed into the Native City for the purpose. On February 
26th, 1924, he had obtained judgment in the International Mixed Court 
against one Kao Yao-ding, proprietor of a bath-house. On being taken 
into custody in the Native City, however, Zee was informed that a 
judgment in the same matter had been entered against him in the City 
Court, and he has since been detained. 

‘In his letter to Commander G. de’ Rossi, Italian Consul-General 
and Senior Consul, Mr. Fessenden requested that the Consular body ask 
the local Chinese authorities to secure the immediate release of Zee. 
The police report on that matter protested in the strongest terms against 
the irregular arrest of the man.’’f 


It is worth while also to note some of the recent cases in the 
Court illustrating another form of native obstruction directed against 
the Mixed Court authority. This form of obstruction upsets 
entirely the operation of the Mixed Court in respect to land cases 
and puts forward a question which requires an early solution. 


On January 12th, 1924, Mr. A. M. Preston, acting on behalf of the 
administration of the Bubbling Well Temple, made an application to the 
effect that the title deed relating to a portion of land surrendered by the 
Temple to the Shanghai Municipal Council for public use required the 

“chop ” (according to the Chinese Land Regulations) of the local Tipao, 
who, however, had refused to affix his ‘chop,’ acting under the 
influence of the local gentry and authorities. 


. G. D. Musso to the Municipal Council, April 13th, 1920. Hing Ang-ng:! 
was released only after one month's imprisonment.—AUTHOR. 
+Case of Mo Foh-lng, Sung Tsing-chong and Tso Zung-ho, April 16th, 1922. 
Mesars. Teesdale, Godfrey and Newman to the Municipal Council, April 19th, Muni- 
cipal Council to the Senior Consul, ay 3rd, 1922. 
tChina Press, January 8 Mr. Zee Van-Kao obtained his peleane only 
on payment of the sum apaned dramat hizo in the City Court.— AUTHOR 
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In view of the fact that this land transaction was sanctioned by 
the Court, the Court ordered the Tipao to be summoned. The Tipao 
explained that he had not signed and chopped the title deed because 
ee ceding of the land by the Temple was, in his opinion, against Chinese 

Ww. 
The Tipao was ordered to be detained until he complied with the 
Court's order. 

Subsequent revelations showed that the chop was taken away from 
the Tipao by the order of the City Magistrate, his superior, and that he 
was unable to satisfy the Court’s order. The Tipao was again summoned 
and the Magistrate informed him that if he wished to be released he 
had to obey the Court’s order, which had the indisputable force of law. 
Otherwise he had to remain in custody for an indefinite time, until he 
had complied with the order of the Court. 

The City Magistrate then requested that the Tipao be sent to his 
Court, together with the Deeds, which was done. Shortly afterwards, 
the Tipao was again at liberty and the deeds remained at the City Court 
without the necessary ‘‘chop.” At the request of the Mixed Court, 
jthey were returned and subsequently a new Tipao, appointed upon the 
expiration of the term of office of the former Tipao, was summoned and 
atlixed the chop. The whole event received the eager comments of the 
Chinese vernacular Press. 

A similar case came before the Court on February 25th, 1924.° 
The Court was compelled in this caso to take drastic measures and to 
resort to physical force. It is doubtful, however, whether the application 
of physical force, adopted in this case at the instance of the Bench 
constituted of Messrs. Yui and Carvalho, Portugese Assessor, has brought 
the Court nearer to solving the problem. 

In these circumstances the adoption of certain judicial principles 
common to all civilized countries in dealing with such cases might result 
in avoiding further complication. 

According to these principles the Court has authority to sign every 
document on behalf of any party to the action, inserting into the text 
of the document a recital to that effect, and affixing the Court’s seal. 
Such procedure is binding upon all parties concerned as well as upon 
all official institutions. 


The threat that the Mixed Court would resort to the measures 
recommended by the Consular Body in 1914 as a last measure, and 
refuse to deliver criminals upon the application of the Chinese 
authorities, or to execute the orders of provincial Courts, restricted 
in some respects the display of antagonism on the part of various 
native functionaries. It must also be admitted that the Chinese 
Commissioners of Foreign Affairs in Shanghai for the last decade 
have been men of broad principles and have done everything 
possible to alleviate the work of the Mixed Court. Owing to their 
noble efforts many acute incidents have been avoided and the 
administration of justice by the Mixed Court has been, in general, 
nearly normal, particularly as the attitude of the Mixed Court 
towards the native authorities has never assumed an antagonistic 
form. 

Careful investigations conducted by the author during two years 
in the Court’s archives reveal no single case in which the Court has 
resorted to reciprocity and refused to grant the just claims of the 
various native Courts or officials on the ground that the orders of 
the Mixed Court had been disregarded by them. 

The applications of the native Courts for the arrest of criminals, 


defendants in civil suits, and the service of summonses upon de- 


*Dzung Piug-mei vs. Tom Kwe-song, before Messrs. Yul and R. Carvalho, 
Portuguese Assessor, 1924. 
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fendants and witnesses assumed, in course of time, quite a definite 
form of procedure. 

On application of the Chinese judicial institutions the Court 
summons the parties ‘‘ to show cause why they should not attend 
such and such native Court to answer suit, or why they should not 
pay such and such a sum in compliance with an order of a native 
Court. Upon hearing the evidence of the representative of the 
respective native Courts, generally a runner, and the interested 
parties, and having been satisfied of the evidence with regard to the 
jurisdiction of the native Court in the matter at issue * the Court 
orders the defendant to be handed over to the representative of 
the native Court, or to pay the judgment, or to deliver goods, or 
the arrest of the accused, etc., etc., as the case may be. Both 
parties may employ counsel to defend. their cause at the proc 
which are tried in a summary way. As a matter of fact, this short 
procedure is a form of establishing a prima facie case assumed in 
course of time by the Court. 

Since 1918 and up to 1924, the constitution of the Mixed Court 
has undergone but little change, though, as stated at the beginning 
of this chapter, it is gradually approaching an indispensable in- 
dependence from the administrative authority of the Consular 
Body in all matters concerning its organic work. In this period of 
six years the Consular Body has succeeded in solving two very 
important problems affecting the most vital points of the Court’s 
operation, viz., the question of the appointment of the Mixed Court 
Assessors for Chinese civil cases, and the problem of dealing with 
cases in the event of a difference in opinion between the sitting 
Magistrate and Assessor. 

With regard to the first question, the Consular Body informed 
the Registrar of the Court on January 6th, 1921. 

“(1) That the following have been elected to sit as Assessors in 
Chinese civil cases for the year 1921: Senior American Assessor, Senior 
British Assessor and Portuguese Assessor. 

“(2) That the following have also been elected to sit as Police 
Assessors on Saturdays during 1921: Italian Assessor and Japanese 
Assessor, and 

““(3) That the Consular Body holds that the appointments in both 
classes are to be considered as official and not personal, i.e., should the 
present Senior American Assessor leave Shanghai during the year, his 
place as Assessor in Chinese civil cases would be taken by his successor ae 
Senior American, without the holding of a fresh election.f 
In course of time there were some further changes made, i.e., 

in 1924 and 1925 the Assessors sitting in Chinese civil cases were 
the Senior British, Senior American, Junior American and Japanese, 
and in Police cases, on Saturdays, in 1924, Italian and Portuguese 
Assessors, in 1925 Japanese and Italian, but still the principle of all 
appointments ex-officio was strictly observed. 

Moreover, since 1918, the Consular Body, in electing the As- 
sessors for Chinese civil cases, undoubtedly the most important 
branch of the Court, invariably and as a rule elected the same As- 
sessors to sit in such cases, so that at present the post of an Assessor 


“As far as he pubes of the defendant {s concerned. 
tSir E. D. H. Fraser, H. B. M.’s Consul and Senior Consul, to the Registrar, 
January Oth, 1921. 
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for Chinese civil cases bears a more or less permanent character. 
This ensures to the Court a body of experienced Judges able to 
handle the intricate Chinese civil cases and competent in the Chinese 
language, local customs and Chinese law. Of course, there is still 
much to be desired, in view of the fact that such an important post 
as that of Judge in the Mixed Court with such powers as those of the 
Mixed Court Assessor, forms up to now only a stage in the diplo- 
matic career of its incumbents, necessarily confined to a limited 
period of time. But still a beginning has been made and there is 
every hope to believe that in the near future the post of an Assessor 
in the Mixed Court will form a special class of appointments in the 
list of the diplomatic services of the interested Powers. This will 
at once eliminate one of the most acute grievances on the part of 
the dissatisfied, namely, the combination in one person of an im- 
partial Assessor and Judge of a Court and a Vice-Consul protecting 
the interests of his countrymen. 

The second point, which in the period of 1918-1924 took 
definite form as a rule, arose out of those cases in which the sitting 
Assessor and Magistrate could not come to the unanimous decision 
required as a condition sine qua non for any order of the Court to 
obtain the force of law. In the earlier practice of the Court, after 
control of the Court was assumed by the Consular Body, we came 
across a number of cases in which the Assessors and Magistrates 
withdrew from the Bench owing to differences of opinion, leaving the 
matters to be decided by a Court differently constituted. Still 
earlier, before the Chinese Revolution, such matters were usually 
dealt with by the respective Consuls and the Taotai sitting as a 
Court of Reference, though we know also that after 1869-1876 
there was no definite course laid down for such cases. Under the 
present system it became imperative to make a definite ruling for 
settling such matters, and the first course was adopted, i.e., to have 
the action decided by a Court differently constituted.* 

The constitution of the Court and its governing statutes requires 
that every decision of the Court, in order to be valid and_bind- 
ing upon the parties, shall be the unanimous decision of the Bench, 
even in cases in which more than one Assessor is sitting. 

In reply to the Registrar’s inquiry set out in a letter to the 
Senior Consul of October 18th, 1923, as to whether the Consular 
Body’s Special Assessor sitting in a case, in which the plaintiff 
was a recognized foreigner, was only watching the case, or whether 
he had the same power as the Assessor of the Consulate concerned 
and the Magistrate, and if so, must the decision be unanimous or was 
an order to be carried out if agreed to by a majority, the Consular 
Body stated that the Consular Body’s Special Assessor had the same 
rights as the Consular Assessors.t As far as the question of decision 
by a majority of the Court was concerned, the Consular Body could 
not come to any resolution and informed the Registrar that the 
question was under the consideration of the Consular Body. 


*Case of Grosin e¢ al vs. Tah Shing Printing Co., before Messrs. Tsang and N. A. 
Ivanov, and later, after the firat had withdrawn, before Messrs. Loh and C. E. Whita- 
more, 1923. Case of Vpceracert ta. China Merchants Steam nigviestion Co., before 
Messrs. Tsang and N. A. Ivanov, later before Messrs. Yul and N. ‘A. Ivanov, 1924, 


ete., etc, 
tCommander G. N. de’Rossi, Italian Consul-General and Senior Consul, to the 
Registrar of th the Mieed. Court, November 16th, 192 
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The views of the Consular Body as expressed in the above letter 
were of great importance as confirming, indirectly, the right of an 
Assessor watching the case to take an active part in the proceedings 
and the rendering of decisions. Formerly, he was only entitled 
to a protest in the event of any irregularities or encroachment 
upon the rights of his fellow-countrymen taking place at the trial 
_of the suit. * 

There was also another important point raised in the same 
letter : Can the claim, once it has been filed, be assigned and trans- 
ferred so that the constitution of the Bench is altered. The Consular 
Body answered as follows : 

““T (Commander G. N. de’ Rossi, Italian Consul-General and Senior 

Consul) have to point out that this is a question for the Consular 

representative of the nationality concerned, who alone is competent to 

decide the point.” 

This meant that the decision of the issue depended entirely 
upon the sitting Assessor, who might, at his discretion, either with- 
draw entirely from the case and hand over the matter to the Assessor 
of the nationality concerned, .or retain his original seat. Then the 
Assessor of the nationality of the new party had to take his seat on 
the Bench to watch the case on behalf of his Government, with the 
usual rights. 

The jurisdiction of the Mixed Court according to the Rules of 
1869 and instructions of the Consular Body extended over all re- 
sidents of the International Settlement, native and citizens of non- 
Treaty Powers, and over cases in which the cause of action had 
arisen within the Settlement. 

Thus, the main indications of the jurisdiction of the Mixed 
Court were the nationality of the parties and the place of their fixed 
abode or the business transaction at issue. 

In course of time, however, the area of the Court’s jurisdiction 
was first extended to roads owned by the Municipal Council and 
guarded by the Municipal Police force, then to River Police cases 
and finally, in 1924, the Court assumed jurisdiction over the port 
of Shanghai. 

A ruling to the effect that the Mixed Court has jurisdiction over 
vessels anywhere in the Whangpoo within the confines of the port 
of Shanghai was handed down on February 15th, 1924, in a case in 
which the crew of the s.s. “ Paul Regendanz ” were charged with 
assaulting and wounding their foreign officers. 

The ruling came as the result of an application on behalf of the 
Bureau of Foreign Affairs that the case be transferred to the Chinese 
City Court. 

The case was heard by the American Assessor, Mr. N. F. 
Allman, Magistrate Li and the Norwegian Assessor, one of the com- 
plainants being a Norwegian subject. 

In reading the Rules of the Mixed Court dated 1869, Mr. N. F. 
Allman said : 

‘“] find that the Court has jurisdiction in the Treaty Port of Shanghai. 


This, to my mind, certainly includes vessels on the Whangpoo in the 
harbour of Shanghai, and this Court therefore has jurisdiction on the 


*Bee page 163. 
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premises. If the representative of the Bureau of Foreign Affairs is 

dissatisfied with this ruling, the matter should be taken up between the 

Bureau and the Consular Body.” 

The Consular Body agreed with his contention and the case was 
adjudicated by the Mixed Court. 

As regards civil cases in which the cause of action has arisen 
either in the port of Shanghai, or on vessels lying in the port, the 
jurisdiction of the Mixed Court was never seriously disputed. We 
may point out a number of recent cases which the Court took under 
its cognizance, viz., C.C.C. Hoen Yien Bing Iron & Coal Mining 
Co. vs. Jensien Transportation Co., before Messrs. Yui and A. J. 
Martin, 1924; Li Yang-kwei vs. Hamburg-America Line, before 
Messrs. Yui and J. E. Jacobs, etc., etc. 

The tendency of the Mixed Court to extend its civil jurisdiction 
was general. In 1921 the Court, constituted of Messrs. Kuan and 
R. P. Tenney, American Assessor, rendered a ruling which establish- 
ed a new principle in the civil procedure. “‘ 4 temporary sojourn 
in the Settlement of a person makes him subject to the jurisdiction of the 
Court even if his permanent abode is outside the Settlement limits.” 

The case was one in which a Chinese shopkeeper of Chapei, on January 
5th, 1921, sued four of his employees for alleged debt, and o fifth party 
for security he was alleged to have given for the first four defendants. 

Mr. J. E. Lemiére made, on behalf of the latter, a motion claiming that 


his client lived in Chapei, where he was employed in the plaintiff’s shop 
and that, therefore, the Court had no jurisdiction over him in the present 


Mr. Lemiére’s client gave evidence to this effect and said that ho 
was sent by his employer on an errand to a house within the Settlement, 
where he was served with a summons to appear before the Mixed Court. 

The Court decided that it had jurisdiction in the case, as it was of a 
civil nature and the summons was served within the Settlement. 

Mr. Lemiére asked the permission of the Court to cite the decision as 
@ precedent, on account of its great importance, and his request was 
granted.* , 

On the other hand, the same tendency of the Court to extend 
jurisdiction or, it would be better to say, to define it with respect to 
the nationality of the defendants, has met with certain objections 
on the part of some of the Foreign Consulates, which seem not to have 
quite realized the importance of the steadfastness of the Court's 
authority. Since 1922 the Mixed Court has had to deal with a 
steadily increasing number of cases in which Chinese had changed 
their nationality, that is to say, had obtained certificates of re- 
gistration in foreign Consulates, with a view to evading the jurisdic- 
tion of the Court. We have already had occasion to describe the 
broad principles of the definition of foreign interests in cases left 
entirely to the discretion of the Consuls. The same principle was 
extended to the right of Consuls to assume protection and jurisdic- 
tion over Chinese and those of nationalities not represented in China, 
though since the case of Kum-Allum in 1879, and the subsequent 
practice of the Court, 1912-1918, every effort has been made to 
put a certain system into the methods of assuming and withdrawing 
Consular protection over such persons. However, interested parties 
still succeed in evading the jurisdiction of the Court by obtaining 
registration papers from various Consulates having amongst their 


*N.-C. H., January Sth, 1921, p. 105. 
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subjects and citizens a great number of people of Chinese descent, 
until the Court rendered a number of definite rulings to that effect. 


(1) ‘On April 28th, 1922, in the case of Liang Yung-pung, charged 
with having sold a forged fangtan, the accused produced a certificate 
showing that he was registered at the Spanish Consulate. The forgery of 
the fangtan took place before the date of registration. The Court, 
constituted of Messrs. Li and A. D. Blackburn, Senior British Assessor, 
described the certificate as valueless, and announced that it would assume 
jurisdiction in this and similar cases, unless the person concerned produce 
a gles from the Chinese authorities releasing him from Chinese na- 
tionality.” 

(2) “On May 2nd, 1922, in the case of Tsang Mei-hung, charged 
with embezzlement, the Acting Registrar of the Court produced a letter 
from the Spanish Consul to the effect that the defendant was registered 
in the Spanish Consulate, and that any action taken against him must 
be prosecuted in the Spanish Consular Court. The Court, constituted 
of Messrs. Yui and R. P. Tenney, American Assessor, announced that 
the Court decided to take the same attitude adopted by Magistrate Li 
and Mr. A. D. Blackburn, Senior British Assessor, in the case of Liang 
Yung-pung,i.e., that theaccused had to produce a certificate of denaturali- 
zation from the Ministry of Interior at Peking in order to be exempted 
from the jurisdiction of the Mixed Court.” f 

(3) ‘A conclusive ruling upon the subject was given on May 11th, 
1922, in the civil case of Fokien Arsenal vs. Pang Sung-chin, by Messrs. 
ae and A. D. Blackburn, Senior British Assessor, which reads as 
follows :— 

‘* “The principle we wish to establish is that any person against whom 
proceedings are brought in this Court cannot merely ignore this summons 
on the ground that he is registered in a foreign Consulate, but must 
appear and plead to the jurisdiction. When he has appeared and 
pleaded the Court will then decide whether he is subject to the jurisdic- 
tion of this Court or not, and will for this purpose pay due regard not 
only to the Chinese Law and the Treaties between China and foreign 
nations, but also to the particular circumstances of each case. 

“ ‘This Court, as a Chinese Court, cannot admit that the mere fact 
of birth in a foreign country is sufficient to turn the child of a Chinese 
into a foreigner, nor, with every respect to the Consulate concerned, 
will we accopt the certificate of foreign registration as conclusive against 
jurisdiction of the Mixed Court. 

‘In future, when foreign nationality is claimed by a defendant of 
Chinese origin, we propose to ascertain not only where defendant was 
born but where he is domiciled, whether he owns land in the interior 
(which a foreigner may not do), whether in trading he has held himself 
out as a Chinese or a foreigner, and gonerally whether he has exhibited 
his foreign nationality and denounced his Chinese nationality, or has, 
on the contrary, merely his foreign nationality concealed like a trump 
card, to be played only in an emergency. And, taking all these facts 
into consideration, we will then decide whether to take jurisdiction or 
not. 
“ ‘In the present action the defendant did not appear when summoned 

and judgment was given by default. We are shown a letter from the 
Consul-General for Portugal, who states that defendant is registered as 
a Portuguese citizen, having been born in Macao in 1878. While assuring 
Mr. Casanova of our high regard, and while declaiming any intention of 
showing him any disrespect, we say that we cannot regard this as con- 
clusive against the Mixed Court’s jurisdiction. Fearing, however, that 
the non-appearance of the defendant is due to misapprehension of the 
Court’s attitude, we are willing to re-open the case if he appears within 
three days and either submits to or pleads to the jurisdiction.’ ’{ 

°N.-C. H., May 6th, 1922, p.420. 

tN.-C. H., May 6th, 1922, p.420. 

tN.-C. Hi, May 13th, 1922, p.495. The latest practice of the Court requires 
that, besides registration papers produced by the party pleading the jurisdiction, the 
Consul of the nationality concerned has to communicate with the Registrar of the 


Court, stating all particulars regarding the registration of the interested party. 
Otherwise the Court refuses to go into the details of the plea—AUTHOR, 1925. 
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We have dealt in extenso with the above question, as the afore- 
mentioned decisions form the basis of the present practice of the 
Court, and because some Consulates are still too prone to issue re- 
gistration papers to persons of native descent, frequently placing 
themselves and the Court in an awkward position and undermining 
the very authority of the Consular institutions at Shanghai. 

The position is still further aggravated by the leniency of such 
Consulates in granting protection to persons of doubtful foreign 
citizenship, which causes quite comprehensible indignation on the 
part of the Chinese population. It places also a mighty weapon in 
the hands of the opponents of the right to extraterritorial juris- 
diction of foreigners in general and the International Mixed Court 
in particular. 

The power of the Mixed Court approximated, within the period 
1918-1924, to the power provided by the respective Chinese statu- 
tuary Jaws for the District Courts, Ti Fang Sheng P’an T’ing in 
criminal and civil matters, and in respect to the imposing of capital 
punishment to that of High Courts, Kao Ten Sheng P’an T’ing. 
The execution of capital punishment was left, as before, to the 
Chinese military authorities,* who, if not agreeing with the findings 
of the Mixcd Court, returned the prisoners to the Mixed Court 
for imprisonment for long terms. In most cases the military 
authorities complied with the orders of the Court, but in a number 
of cases the prisoners were turned over to the City Court, where 
they were tried anew and sentenced to imprisonment. The Mixed 
Court protested through the Commissioner for Foreign Affairs and 
in some cases succeeded in securing the return of the prisoners 
to the Mixed Court, from where they were sent to the Municipal 
Gaol to serve sentences of long terms of imprisonment. 

The operation of the Court during 1918-1924 was entirely guided 
by Chinese Laws, but the absence of a Civil Code and the incomplete- 
ness of the practice of the Supreme Court at Peking frequently 
compelled the Court to resort to the broad principles announced and 
upheld by the Supreme Court at Peking in a series of decisions : 
‘Civil cases are decided first according to express provisions of 
laws, in the absence of express provisions, then according to customs, 
and in the absence of customs, then according to legal principles.” 

This principle enabled the parties to the action to cite in Court 
various foreign laws, but the Court did not and does not consider 
these in any way binding upon itself or the parties. On the other 
hand, the same principle gave and gives ground to the parties to 
refer in support of their contentions to previous judgments of the 
Court given in similar cases, as precedents binding upon the Court. 


‘The Court, however, found it necessary to adhere to one of the 


earliest principles laid down at the foundation of the whole organic 
work of the Court, as solemnly announced by Mr. Ch. Alabaster, 
the first foreign Assessor of the Mixed Court, in 1867 : 


‘““The Mixed Court, unguided by any written code or precedent, 
could pretend only to decide each case upon its own merits.” 


*The Military Tribunal in the Defence Commissioner’s Yamen, Lunghua. The 
execution actually takes place only after the final sentence of the Military Tribunal 
is referred to the higher military authorities or Ministry of Justice at Peking tor 
confirmation. 

+The Chinese Supreme Court Decisions, 1923, p.1 
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The same contention was almost literally reiterated on January 


10th, 1924, sixty years later, by Mr. A. J. Martin, Senior British . 


Assessor, in the Chinese civil case of Dan Jau-ding vs, Dsung Yuing- 
hsien, who said :— 

“In my and the Magistrate's opinion the Court cannot be bound by 
any earlier decision taken asa precedent. Such practice might frequently 
hamper the exercise of justice. The Court can only take into consider- 
ation the merits of each particular case and be guided by law and equity.” 
This does not mean, however, that the Court denied the 

importance of precedents as guiding factors for the Court’s practice. 
The structure of the Court, though bearing at present an inter- 
national character, still retains in its very foundation all traces of 
its former purely Chinese origin. It is still a Chinese Court, and, 
‘as such, is necessarily guided by the precedents of earlier practice, to 
which the Chinese legislators always attached much importance.* 

The conditions in which the Court functions in the Settlement, 
the limited area of the Court’s authority and the general obstruction 
on the part of the Chinese judicial and administrative institutions led 
to certain peculiarities in the practice of the Court—the obligation on 
the part of litigants to be present in Court atall stages of the proceed- 
ings, and as result of this obligation the immediate security process. 

The Court requires the presence of the parties in Court at all 
stages of the proceedings. After filing the petition and effecting the 
service of summons, the parties have no right to leave the juris- 
diction of the Court without its permission under the penalty of a 
fine or even dismissal of the whole action or judgment entered 
against the absent party. 

Counsels have no right whatsoever to plead on behalf of a client 
in his absence, and even a power of attorney authorizing them to 
represent a client’s interests in Court or sue in his name is not 
sufficient. 

The Court is also very reluctant in granting any adjournment 
or order in the absence of the pleading party, and, in the event of a 
litigant being sick, the latter has to present a certificate of a foreign 
or foreign-educated Chinese physician known to the Court. 

A litigant can be represented by a lawfully authorized agent in 
an action, but in such an event the latter is liable to the same pro- 
cedure as his principal, 7.c., to personal arrest and detention for the 
liabilities of his principal. 

The grounds for this lay in the ease with which an unsuccessful 
party could escape the consequences of the Court’s judgment under 
the protective leniency of the Chinese authorities. 


*As a curious Instance of the Chinese reverence for precedents, one may cite 
the case of Huo Kuel-sun, H.A.H.L., vol. LIV, p.1, as given by Mr. KE. Alabaster 
fn his “* Notes and Commentaries on Chinese Criminal Law,” p.13: ‘*A man set 
fire to a farmer's ricks, and the fire spreading, some thirty-seven houses were burnt 
down. Naturally thinking simple transportation for life too light a sentence, the 
Emperor sucvested trying the offender as a pest to society, and sending him to 
military servitude. The Board,! however, showed that the year before, in the case 
of a berear who had burnt down some thirty-three houses, it had been laid down by 
the Shengking Board that the man could not be tried under any law but that of arson. 
His Majesty remarked : ‘‘ Very well, then: still there is a difference between ‘‘ thirty- 
three and thirty-seven.” 

‘Ministry of Justice. 

tThe easiness ot absconding from the jurisdiction of the Court led to a very pecu- 
liar custom. The plaintiffs never give in their petitions any particulars aa to the 
whereabouts and personality of the defendants which may enable the Court officer 
to serve the summons without requiring the assistance of the plaintiffs themselves 
BY their aaents. The latter procedure frequently delays the execution of the service.— 

UTHOR, . 
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From the preceding chapters and the Rules of Procedure of 


, 1914, Article 5, we know that every summons to appear in Court 


to answer a suit meant that the defendant was compelled to furnish 
at once security for his further appearance in Court, or, practically, 
his arrest. Such procedure at the outset of an action, unusual in 
the eyes of a Western jurist, was dictated by the same peculiar 
conditions surrounding the operation of the Court in the Settlement. 
In some respects it was followed by the Court under the control of 
the foreign Consuls with the old Chinese Magistrates. Of course, 
the latter were placed in a more favourable position with regard 
to the execution of their orders by the native authorities but still 
they had to cope with the lack of native police supervision and the 
complete absence of any registration of the population enabling the 
defendants easily to get out of reach. Since 1918, however, the 
Mixed Court, in view of the hardship, which was brought to bear 
upon the defendants by this procedure, has tried to restrict the 
application of Article 6 of the Rules.* It was not an easy task for 
the Court to discard the traditional Chinese practice, applied in 
all Chinese Courts, without being accused of undue leniency, but the 
necessity to amend the practice was apparent. The much-needed 
reform was hampered by the general obstructive policy of the native 
authorities, still more facilitating the escape of debtors, but the 
course taken by the Court was firm and on November Ist, 1922, 
when the obstruction on the part of the City authorities seemed to 
have diminished, a set of new Rules with regard to security in 
foreign and Chinese civil cases was adoptedf. 

Since then, the Court has issued immediate and ordinary 
security summonses only on the special application of parties, and 
in the event that it is clearly shown to the Court that the defendant 
intends to leave the jurisdiction of the Court, and that the plaintiff's 
claim is based upon documentary evidence of a more or less indis- 
putable nature. Furthermore, the Court requires the plaintiff to 
furnish security in half of the amount of the security required from 
the defendant.! 

In all other cases the Court grants only injunctions restraining 
the defendant from disposing of his assets pending litigation.§ 

The grant of injunctions in the general practice of the Mixed 
Court constitutes one of the most frequent forms of preventive 
process. 

Some of these injunctions bear a specific Chinese and local 
character and are unknown not only to European jurisprudence 
but even in other provinces of China. 

These injunctions are orders restraining the defendant from 
molesting and interfering with the liberty of the plaintiff during the 


*Rules of Procedure of 1914. 

tSee Appendix II. 

tIn cases in which the plaintiff bases his claim on dishonoured cheques, mortgage 
deeds or other indisputable documents, the Court frequently permits him to deposit 
same as security in lieu of cash or shop security usually required. If the plaintiff 
is obviously poor, but has a good case, the Court waives his security. First clase 
native banks are also exempt from furnishing security. 

§ Actions for recovery of damages arising out of false allegations made er-parte 
by the plaintiff in order to obtain a summons for immediate security against the 
defendant are almost, unknown In the Court’s practice, though {it should be admitted 
that in almost every case of ex-parfe applications for immediate security there le 
sufficient ground to institute such proceediugs.— AUTHOR, 1925. 
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suit. Such injunctions are granted in divorce cases and in cases 
for declaration of freedom. 
Suits for declaration of freedom are very frequent and are 


instituted by the numerous so-called Chinese “ sing-song”’ girls ¢ 


and prostitutes against their masters and brothel-keepers. In 
spite of the fact that, according to the solemn declaration of the 
fundamental law of the Republic of China concerning the freedom 
of her citizens, and respective provisions of the Criminal Code, 
punishing very severely every violation of this principle, trafficking 
in children and women for the purpose of prostitution is an event 
of daily occurrence. Chinese society displays generally great 
leniency towards this kind of case and criminal proceedings of that 
nature are comparatively raré. The parties prefer to resort to 
civil actions and the Court takes judicial cognizance and adjudicates 
on them accordingly, granting declarations of freedom as prayed 
for. 

On the other hand, the Court continues the practice of the old 
Chinese Magistrates in respect to petitions for record filed with the 
Court. It is also a specific Chinese procedure substituting in some 
respects the Western notarial system. The lack of institutions 
with notarial functions is very acutely felt, and the steady increase 
of petitions for record shows the necessity of the development of 
this branch of the Court’s operation. Most Chinese documents are 
private acts signed and “ chopped ” by the parties.* It is not easy 
to prove in Court the genuineness of such documents, particularly 
as the “chops,” to which the Chinese attach much importance, 
very frequently are forged. 

Petitions for record are filed on various occasions and for various 
purposes. They are sometimes of a very curious nature. Prac- 
tically they embody the whole Chinese business and family life. 
The most frequent petitions for record are petitions for record of 
wills, mortgage deeds, partnership deeds, dissolution of partner- 
ships, loss of documents, adoption, for judicial cognizance of newly- 
established firms under assumed names, etc., etc. Until lately, 
the Court accepted petitions for dissolution of matrimonial bonds, 
but since the introduction of divorce procedure in China such peti- 
tions are not accepted for record, except petitions for record of 
dissolution of concubinage. Most of these petitions, accompanied 
by copies of the documents concerned, are filed with the records 
of the Court automatically, without being heard by the Court, 
but petitions for record of various statutes and regulations of 
different commercial bodies, like native exchanges, guilds, etc., 
etc., are submitted to the consideration of the Court and the latter, 
upon hearing their contents, grants orders accordingly.t Copies 
of such orders, under the Court’s seal, are usually exhibited by the 
exchanges and guilds on the walls of their premises for general 
information. 


Case of Shanghai Paper Exchange Co., Lid. Petition for record, before Messra. 
Yui and J. E. Jacobs, December 2nd, 1921, ° 
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Of course, this is a very primitive method of dealing with such 
an important branch of legal practice as that performed in Europe 
and America by notaries public or similar institutions. But peti- 
tions for record, if ably handled, might in many respects alleviate 
the difficult position of a Chinese having no authority to verify an 
act or deed, or identify a person, fact, etc., etc. There is also no 
doubt that sooner or later the Court will be compelled to reform 
this section by enlarging the scope of its operation. 

After the riots of December 5th, 1910, caused by a jump in 
house rents and the establishment of summary procedure in foreign 
rent cases according to the scheme of Mr. S. Barton in 1908, the 
procedure in rent cases, foreign and native, was an object of special 
attention on the part of the Municipal Council and the Court. In 
1912, the Municipal Council addressed the Consular Body to the 
effect that it was desirable that the Rules of 1908, applicable to 
British cases alone, ‘‘ were to be applied to all such proceedings of 
the Mixed Court, in which case a revised complete Code may with 
advantage be incorporated in the Court’s rules now gradually becom- 
ing codified.’’* 

These rules, which still form the basis of the present rent pro- 
cedure, were first issued in the usual form of a Mixed Court pro- 


clamation on May 18th, 1912, and contained the five following 
paragraphs : 

(1) If in premises let by British merchants the lessee does not 
comply with the time limit laid down by the landlord for payment of 
rent, the landlord may petition, requesting the Mixed Court to issue a 
sealing order, in compliance with the original regulations of February 
18th, 1907. laid down by the promoted British Vice-Consul, Mr. Barton, 
with the Mixed Court Magistrate. 

(2) If within 14 days after the issue of the sealing order the lessee 
has not clearly settled up the rent due, the property and articles sealed 
will be the subject of an order issued to the landlord authorizing removal 
of the seals and sale by auction, the proceeds of which will be first applied 
to reimbursing to the landlord the rent which is owing, in accordance 
with its amounts, and if there is any surplus it will be returned to the 
lessee. 

(3) If the lessee has hired furniture, etc., from another person and 
a sealing order is issued on account of debt of rent by tho lessee, the 
articles hired cannot be sealed and sold, provided their owner at the 
time of their hire has drawn up a statement and reported to the landlord, 
and the landlord has assented. If the owner has not made a statement 
and report, and the landlord has not assented, then the landlord may have 
all the articles sealed and sold by auction. 

(4) If there be a sub-tenant leasing and dwelling in any premises and 
the landlord proceeds to seal the premises by reason of debt of rent by 
the sub-landlord, then the sub-tenant may make a list of his own articles 
and declare them, but he must produce genuine proof that they have no 
connection with the sub-landlord’s articles and that he has already paid 
his rent to the sub-landlord ; and if in his own name he owes the sub- 
landlord rent he must pay such rent in full to the landlord and not before 
this can his goods be exempted from sealing and sale by auction. 

(5) If in any sealed premises there is a brothel therein situated, the 
Police shall forthwith report it to the Mixed Court for examination of the 
concerned. 

(a) Inquiry will be necessary as to whether the premises are genuinely 

a brothel or not. 


*Consular Body to the Municipal Council, May 21st, 1912; Municipal Council 
to Consular Body, June 11th, 1912. 
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(5) There shall be inquiry as to whether the landlord was or was not 
aware that these premises were leased as a brothel, or ought, or 
ought not to have known it, and if it is found that the landlord in 
question was not aware, thon, in accordence with the usual pro- 
cedure, the articles in the premises will be sealed and sold by 
auction, and applied in the first place to repayment of rent. If 
it is found that the landlord was really aware of the fact that the 
premises were leased as a brothel, or that he ought to have known 
it, the landlord shall not have the right of having seals issued and 
a sale by auction and application of the proceeds to repayment 
of rent in the first place, but in accordance with the usual pro- 
cedure in cases of debt, they shall, after the sale by auction, be 
applied to division among the remainder of the creditors. 

The maxims of these rules were embodied in and extended to 
all rent cases in conformity with the Rules of Procedure of 1914, 
but since then the Court has gradually realized the necessity of 
laying some restrictions on the application of this procedure. 
According to a number of decisions rendered by Messrs. Kuan and 
P. Grant-Jones between 1915 and 1918, the application of these 
rules was restricted to cases in which only actual landlords appeared 
as plaintiffs. These decisions form a precedent for the whole pre- 
sent practice of the Court in rent cases. According to this practice 
a lessee sub-letting the premises, in the event of distress for rent, 
has to apply for an ejectment order in the regular manner by 
filing an application with the Chinese or Foreign Offices, respect- 
ively. Such cases, though dealt with by the Court in a summary 
way,” do not imply the issue of a distress warrant and sealing up of 
the premises. 

However, in course of time the procedure in rent cases in which 
the parties were entitled to the immediate issuance of a distress 
warrant was subject to further amendments. 

As a result of a joint resolution of all the Magistrates and 
Assessors of the Court, passed on November 21st, 1921, the following 
temporary procedure came into force :— 

“TEMPORARY PROCEDURE Re SEALING ORDERS: As 
from November 23, 1921, re sealing orders applied for by American, 
British, Chinese, Japanese, Russians or unrecognived foreigners against 
Chinese tenants of any domestic tenements whatsoever, or of any other 
premises of @ present rateable value not exceeding Taels 150 or $200 a 
month. 

(1) A summons (in duplicate) calling on the tenant to appear at 
Court and show cause why his premises should not be sealed will be sent 
together with the Sealing Orders to the Consulates concerned for sig- 
nature. 

(2) On the return of these documents the Sealing Orders will be 
retained by the Security Office while the summonses will be filled in and 
gent to the various stations for service. The stations will return the 
original summons after marking it ‘‘ Served on (person) at (time) on 
(date) ” and signed. 

(3) These summonses will be made returnable (after their counter- 
signature) for 8.45 a.m. on the day but one after they are received by 
the station, i.e., station will receive a summons on the 20th, summons 
will be returnable for 8.45 a.m. on the 22nd. 

(4) These cases will be heard by the Assessor taking Civil Cases, or, 
if foreign interests are concerned, by that Assessor before the Criminal 
or Civil Court begins its own sitting. 


*Upon recelving an application for an ejectment order the Court issues a summons 
for the defendant to appear in Court to answer suit within 7 days from the date of 
the summons and fixes. the date ot the hearing of the case accordingly. 
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(5) The plaintiffs will be notified by the Security Office by telephone 
of the time of hearing once the Security Office knows that the summons 
has been served. 

(6) If the Court decides that the sealing orders are to be executed, 
the Security Office is to inform the Landlord (or his representative) 
present in Court that the scaling orders are being sent at once to the 
station and he is to be given the usual letter that is sent to the Landlord. 

(7) When the Sealing Orders may have to be sent to stations, the 
Security Oftice will inform, the night before, the Registrar's Office to 
keep one Chit coolie to take the Orders. 

(8) It is left to the discretion of the Security Office to call the Court 
for 9 a.m. when cases are to be heard. The Security Office will use Civil 

_ Judgment Slips. 

(9) There is no change re “‘ Ejectment Order Procedure.” 

The above rules form the present practice of the Court in rent 
cases and were adopted “‘ in view of the great hardship and distress 
which are caused to the general public by the continual and rapid 
rise of rentals of domestic tenements and shops.’’* 

Furthermore, the Court since 1921 has been very reluctant in 
granting ejectment orders with a view to checking any possibility 
of obtaining premises for the purpose of increasing rentals and 
speculation. A landlord who sought to increase the rent paid by 
a native tenant, had to show to the Court that the rental paid by 
the latter was out of proportion to the capital invested in the pro- 
perty and its market value, and that all real properties in the same 
district brought more dividend. In such cases the landlord had to 
produce very substantial evidence, corroborated by testimonials of 
first-class experts. Only in such circumstances did the Court 
grant permission to increase the rent, but even then it could not 
exceed 10 per cent. per annum on the value and capital invested in 
the property. Further, the landlord could recover the premises 
from a tenant only for his own use and had no right to let them to 
another tenant, if this was not authorized by the Court. In order 
to ensure strict compliance with the latter on the part of the land- 
lord, the Court, as a rule, directed him to sign a personal bond, mak- 
ing him in such a manner liable to be prosecuted for contempt of 
Court in the event of breach of the said bond. In view of the local 
custom, the Court granted the tenant an extended time (from 2 to 
6 months) to leave the premises, waiving the rent due to the land- 
lord for the last 2 or 3 months, and even more, according to the 
circumstances of every particular case and number of years of 
occupation of the premises. 

The practice as to foreign civil cases during the last six years 
has undergone very insignificant changes. The principles adopted 
by the Court proved satisfactory in every respect except with regard 
to counterclaims and injunctions against plaintiffs of foreign 
nationality and foreign concerns, which led to a certain duality in 
the proceedings. In the event of a counterclaim being preferred 
in a case in which the plaintiff was a foreigner, or application being 
made for an injunction against a foreign bank or any other institu- 
tion, the same had to be filed as separate proceedings with the re- 
spective Consular institutions or foreign Courts at Shanghai. This 
necessarily split the proceedings into two or even more separate 


*Resolution of the Assessors and Magistrates re procedure in Rent cases, Nov- 
ember 21st, 1921. 
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actions, causing considerable inconvenience to the parties to the 
action. As a rule, when such counteractions or applications were 
brought forward, the Mixed Court proceeded to hear the original 
case, and only on the application of the party concerned suspended 
the execution of its judgments. 

This system was also applied in cases of concurrent jurisdiction 
of both the existing Mixed Courts in Shanghai, International and 
French, and the City Court, Sheng P’an T’ing. An action, criminal @ 
or civil, filed first with the International Mixed Court proceeded, 
while the action filed later with the French Mixed Court or the 
Chinese City Court temporarily was suspended. 

In respect to the general principles governing the jurisdictions 
of the International Mixed Court and Chinese City Court, the Mixed 
Court followed the maxims which were laid down in the decision 
rendered by the Court on June 13th, 1914, which have since been 
taken as a guide in all subsequent practice of the Court. 

These maxims are as follows: (1) Where no foreign interest 
is concerned there is concurrent jurisdiction to determine the 
rights of the parties, both in this Court and in the Chinese Court 
within whose jurisdiction the property was stolen or pawned ; 
which jurisdiction should be exercised by the more convenient 
forum; (2) Where a foreign interest* is involved there is an 
exclusive jurisdiction to determine the rights of the parties in this 
Court, as being the most convenient forum for the enforcement of 
the Treaty stipulation.t 

In close connection with the practice of the Court in cases 
importing dual jurisdiction—that of the International Mixed Court 
and that of some other foreign Court—is the question of the con- 
vocation of witnesses of foreign nationality enjoying the privilege 
of extraterritorial jurisdiction. The latter are summoned to 
attend the Court and give evidence through the intermediary of 
the respective foreign judicial institutions at Shanghai, which 
issue a writ ordering the witness to appear in the Mixed Court 
and give evidence. This is done upon the application of the parties 
concerned to the Registrar of the Court, who enters into communica- 
tion on the subject with the foreign authorities. 

The native witnesses residing outside the Settlement are 
summoned by means of a despatch to the City Court sent through the 
Chinese Commissioner for Foreign Affairs. 

The execution of judgments and orders of the International 
Mixed Court and French Mixed Court is subject to a dual system 
of countersignature by both the highest Consular authorities of 
the Settlement and French Concession, that of the Senior Consul 
and the Consul-General for France. 

In cases involving personal arrest, the procedure for obtaining 
the required authority did not cause any appreciable difficulty, 
but as far as orders with regard to property were concerned the 
procedure was less convenient. Since 1915 all native property 
situated within the Settlement has been subject to the exclusive 
jurisdiction of the Mixed Court and, vice versa ; all native property 
in the French Concession has been subject to the jurisdiction of 

*Except aa dntercets: Cases ae guch nature are subject to the jurisdiction 
of the Frenoh Mix .— AUTHOR, 


of the Gold ‘ont Stlver- ema’ "Gana, before Messrs Sung and P. Grant 
Jones.—N. C. H. June 13th, 1914. P, 839 
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the French Mixed Court. This practice was the result of the judg- 
ment delivered by the Court of Consuls in a suit brought by the 
Hsin Von Hsiang Gold Shop against the Shanghai Municipal Council 
on December 14th, 1914, wherein the latter was sued for the recovery 
of damages arising out of an alleged illegal action on the part of 
the Municipal Police in connection with certain property removed 
from the Settlement and handed over to the French Police without 
due authority obtained first from the International Mixed Court.* 
In view of this decision the French Mixed Court adopted a set of 
rules covering various points arising from the pledging of stolen 
property in pawnshops in the French Concession. These rules, 
which came into force in the French Concession on February 
lst. 1915, were communicated to the International Mixed Court 
with the suggestion that they might he adopted in this Court 
also, with a view to securing uniformity of procedure in the two 
Courts. Under the existing conditions, however, it was not found 
practicable to adopt these rules, but a ruling on this question was 
given by the Court, constituted of Magistrate Yui and Mr. P. Grant- 
Jones, Senior British Assessor, on February 19th, 1915, which rans as 
follows :+ 
“The jurisdiction over the thief is in the French Mixed Court, 
and the jurisdiction over the property is in this Court. In co uence 
of a recent judgment by the Court of Consuls the International Settle- 
ment Police are no longer able to hand over to the French Police articles 
which have been recovered from pawn in this Settlement; if they do, 
the Municipal Council are liable to an action for damages. Therefore, 
if the true owner of the property lives in Frenchtown he must come to 
this Court to claim it.” 

The above principles were extended to all native properties 
situated in the Settlement, and at present, in order to execute an 
order, the French Mixed Court has to communicate first with the 
International Mixed Court, which issues a new order, executed 
by its officers. 

In May, 1925, the French Mixed Court issued an order, in 
compliance with a despatch from Paris, for the attachment of 
certain property belonging to an unrepresented foreigner, situated 
in the Settlement, which the Municipal Police refused to execute 
until the International Mixed Court issued an order upon the subject. 
As the case was urgent, the Registrar of the French Mixed Court 
had to make the application in person before the Court, constituted 
of Messrs. Kuan and A. J. Martin, Senior British Assessor. 

The practice of the Court with regard to granting applications 
for a rehearing for the past six years has formed one of the weakest 
points of the whole operation of the Mixed Court. As a natural 
result of the necessity of any case being retried by the same Magis- 
trate and Assessor who heard the original case, the grounds for 


*The Court of Consuls in its judgment of December 14th, 1914, stated, with 
reference to the jurisdiction of the Mixed Court, as follows: ‘‘ The theft was com- 
mitted in the French Settlement and was of course prosccuted in the French Mixed 
Court. But the articles were in the possession of a resident in the International 
Settlement and the question whether he was to give up possession, and on what 
conditions he was to do so, was entirely a matter for the decision of the Court which 
had jurisdiction over him, that is, the International Mixed Court.’ Case of Hsin 
Von-bslang os. Shanghal Municipal Council. Municipal Council's Report for 
toth? rais of Ong Ah-sze and Zung Liang-taung, re dispute of pawn money, February 
. ° 
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granting a rehearing have been gradually reduced until only the 
production of new evidence, not procurable at the original hearing, 
is considered sufficient for a rehearing. Of course, such an abnormal 
state of affairs causes dissatisfaction on the part of all coming in 
touch with the Court, and, it should be confessed, of the Court 
itself, which has sought in every way to check the unfortunate 
results of the absence of a Court of Appeal by adopting a very 
wide conception of ‘‘ new evidence.” Even the slightest evidence 
might have any bearing upon the judgment, if the unsuccessful 
party can prove that it could not have been produced at the original 
hearing, is taken as sufficient ground to grant the rehearing. At 
the same time the Court is careful not to grant rehearings when 
the application is patently for the sole purpose of delaying the 
execution of its judgment. 

In a number of decisions the Court has expressly stated that 
only a party who has complied with the judgment, 1.e., furnished 
the required post-judgment security or surrendered himself to the 
Court, can apply for a rehearing.* 

The practice of the Court with regard to the procedure adopted 
by the Security Office was, in 1919, entirely revised and adapted 
to the peculiar requirements of the Court. From November 17th, 
1919, revised forms of Security Bunds wete taken into use in place 
of the obscure style that formerly existed. The latter were written 
in Chinese only and the phraseology was such that the Magistrates, 
Assessors, lawyers and litigants themselves could never agree on 
the exact meaning. The new forms were printed in English on 
one side, and Chinese on the other, in plain simple terms which 
any average intelligent Chinese could understand. 


The present Mixed Court practice knows four forms of securities, 
which are as follows (1) Pre-judgment Bond, (2) Post-judgment 
Bond, (3) Personal Bond, and (4) Bond for unrecognized foreigners, 
which the reader will find attached to this chapter. 


The security furnished by the parties can either be in cash, 
actually deposited with the Court, or “shop security,” which 
may be described as a floating charge on the goods and assets of 
a native shop actually carrying on business in the Settlement. Both 
forms are considered as equally effective and in cases in which 
the Court does not make any special order to the contrary “ shop 
security ”’ is always accepted in place of cash security. By the 
special order of the Court the parties may furnish as security other 
valuables, such as jewellery, cheques, native fantans, and even 
foreign title deeds,t which are directly deposited with the Chinese 
Civil Office or the Registrar of the Court. 


The indispensable condition of every security is that the surety, 
guarantor, and the property pledged with the Court shall be within 
the jurisdiction of the Court. In the event of a foreigner enjoying 
extraterritorial jurisdiction being required to furnish security in 
Jacobs, Senior Amerioan® Asses 


etc. 
ty. Ching e¢ al vs. Dzi Tong Bank, before Messrs. Zau and A. J. Martin, 
Senior Britiah Assessor, Court’s order of September 2Uth, 1924. 


ve. Nyoen Zu-teheu, before Messrs. Yui and J. E. 
essor. rder of the Court of November 11th, 1924, 
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a foreign civil-case the cash or shop security is furnished on his 
behalf by a person subject to the Court’s jurisdiction. 


As a matter of fact, all forms of security given to the Court 
require the bondsman to guarantee the appearance of the defendant 
at Court whenever his appearance is necessary under the existing 
practice, except in very rare cases in which the Court orders security 
to be given for the payment of the judgment.* 


The Post-Judgment Bond automatically follows every judg- 
ment, and, in case the defendant is unable to furnish it, he is im- 
mediately detained. If the defendant fails to appear in Court when 
required, the Court may order the bond to be enforced and in the 
case of shop security issues a sealing order against the property 
pledged by the guarantor. The security deposited in cash is for- 
feited. But usually the Court does not resort to such drastic 
measures and orders the guarantor to produce the defaulting de- 
fendant or judgment debtor within a certain limited time. If 
he again fails the Bond is enforced against him. The above refers 
also to the Pre-Judgment Bond, which automatically expires when 
judgment is delivered, and is substituted by the Post-Judgment 
Bond. 


The Guarantor has the right to withdraw his guarantee at 
any time on application to the Court and production of the person 
for whom the security was furnished, which renders the latter 
liable to immediate arrest . 


The Personal Bond (otherwise styled “‘ Personal Recognizance”’) 
may be given as a pre-judgment and post-judgment bond in civil 
and criminal cases, irrespectively. It is given to ensure either 
the appearance of the defendant in Court when required, under a 
penalty of prosecution and punishment for contempt of Court, 
or for payment of a judgment debt. The latter form is sometimes 
followed by a promissory note in the amount of the judgment, 
drawn up in the name of the plaintiff and containing such a specific 
Chinese stipulation as: ‘‘The money shall be paid as soon as 
possible”? this method of payment of a judgment debt, indefinite 
and slightly ridiculous in the eyes of a European, is founded on 
old Chinese custom. Armed with such a promissory note (known 
as a “fortunate ”’ note) the plaintiff, upon receiving information 
concerning the improvement of the judgment debtor’s business, 
may at any time present it to the Court and ask for payment. 


Another form of personal bond bearing traces of original Chinese 
descent, though it stands in full accord with the most advanced 
principles of Western Law, is Personal Recognizance for good 
behaviour. Where there is probable ground to suspect the de- 
fendant of future misbehaviour the Court requires either him or 
his relatives, or special sureties, to sign a Personal Bond for his 


*Case of L. Glasser et al rs. Russian Volunteer Fleet, before Messrs. Tsang and 
. A. Ivanov, Consular Body’s Special Assessor, Order of the Court of Muay 24th, 
923. Case of Chinese International Corporation vs. You Li Steamship Co., before 
Messrs. Loh and N. BF. Allmun, Americun Assessor. Order of the Court, November 
lith, 1923. 
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good behaviour.* By special order of the Court such a bond may 
be followed by bail deposited with the Court or may contain a 
stipulation as to the amount of money to be paid as penalty by 
bondsmen in the event of the misbehaviour of the person for whom 
the bond was signed. 

This last variety of Bonds, in use since 1921, does not contain 
any particular stipulations requiring comment. It follows the 
same principle as that adopted in the Security Bonds for Chineso 
civil and criminal cases, except that it contains a special clause 
referring to the nationality of the guarantor. 

The system of valuation of goods and stocks accepted as 
security in the so-called “ shop guarantees,’’ adopted by the Security 
Office since 1912, is as follows :— 

It is understood that the Registrar of the Court is responsible 
to the parties for the proper valuation of the goods and stocks 
taken as a pledge by the Court. The Security Office, after actual 
examination of the goods and assets offered as shop security, files 
a detailed confidential report with the Registrar, who may at his 
discretion either accept the security in question or reject it. Of 
course, the responsibility borne by the Registrar, and, in his person 
as an officer of the Municipal Council, by the Municipal Council, 
excludes any possibility of disputing his actions in refusing or 
accepting as security any goods or assets offered by the parties 
concerned. The latter, if dissatisfied with the actions of the Registrar 
or Security Office, have to refer directly to the Court, which may, in 
its discretion, order the Registrar to accept the security offered. 
In this event the direct responsibility of the Registrar is waived 
though not, presumably, the responsibility of the Municipal 
Council. The practice to refer the final decision on the question 
of acceptance of securities offered in foreign civil cases to 
the respective Consulates has gradually fallen into disuse. The 
institution of a special staff to operate the Security Office, and 
the present practice, does not require any such procedure. 

This practice of the Court is closely connected with the method 
of execution of civil judgments. The peculiar position of the Court 
with regurd to the limitation of the area of its jurisdiction and the 
difficulties experienced in the enforcement of orders in other parts 
of China has made it necessary to enforce judgments against the 

rson of the judgment debtor as well as aguinst his property. 
he process in the Mixed Court from the commencement of any 
civil action in most cases guarantees to the plaintiff only the appear- 
ance of the defendant in Court but not the payment of the judgment 


*** It ls commented on {in our law books,” says Mr. F. Alabaster in his ‘* Notes 
and Commentaries on Chinese Criminal Law,” London, 1899, p.3, “* that it is an 
hiogour, and almost a singular one, to our Envlish Laws, that they furnish a title of 
this sort—that there is provision In them for obliging persons whom there is probable 
ground to suspect of future misbehaviour to stipulate with and to give full assurance 
to the public that such offence as is apprehended shall not happen. It will surprise 
European readers to learn that this honour is shared by the much despised Chinese. 
Indeed, the practice is wider than with us, it being in the power of a Magistrate, in 
any case where he is led to think It desirable, to make suspicious characters give 
security for their good behaviour, and to compel their relatives or neighbours to 
become responsible in seeing that they will carry out their undertaking. The docu- 
ment takes the form of a bond, somewhat answering to our recognizance. No ape- 
cific sum of money is mentioned in the bond, nor the punishment nor fine, although it 
may be shown to exist, being looked on with disfavour, but it is the duty of the bonds- 
men to watch the principal, and, if there be occasion, hand him over to the Court 
for safekeeping, under penalty of being held parties to the offence committed by 
him and punished as accessories thereto.” 
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or the safekeeping of property by means of which the judgment 
can be executed. It is quite natural that an order for the execution 
of a judgment means simply a warrant for the arrest of the defendant, 
though, may be, the latter is in possession of a large property 
in some other part of the country. Chinese methods of administra- 
tion of justice, even in their present “‘ westernized ” form, afford 
every facility to the debtor to place his property outside the reach . 
of the Mixed Court judgment creditor. The latter has only one 
remedy, namely to keep the debtor in custody and in such a manner 

ress him to come to an arrangement as to the payment of the 
judgment debt. 

This has always placed the Court in the unpleasant position 
of keeping in custody obstinate debtors for an indefinite time with- 
out any hope of getting the judgment discharged. The Court 
was and is still compelled to follow unwillingly the practice of 
former Magistrates, who frequently confined a debtor to prison 
for years and years, thus transforming the machinery of the law 
into machinery for revenge on the part of unsatisfied creditors. 

The present practice of the Court requires the plaintiff to 
prove that the debtor has means in his power to discharge his liability. 
Only in such an event will the Court direct the defendant to be 
kept in custody once he has applied for release. The Court usually 
grants applications for release from custody after the debtor has 
been detained for a period, corresponding more or less, to the amount 
of damages incurred by the plaintiff by non-payment of the judg- 
ment; say, for a sum not exceeding $300 from 2 to 3 months ; 
not exceeding $1,000 from 6 to 8 months, and for a greater amount 
from 8 to 12 months. Before this time the judgment debtor very 
seldom obtains his release, even if the plaintiff is unable to prove 
his ability to pay. In the majority of cases, however, the Court, 
upon the first application for release by the debtor and the failure 
of the plaintiff to prove means to satisfy the judgment debt, adjourns 
the hearing of the case for one or more months to enable the plaintiff 
to make further investigation of the financial standing of the appli- 
cant. After that (subject to what has been stated above) the 
Court grants release to the applicant, setting him free either on 
shop security or personal bond, not followed or followed by a 
promissory note, as stated above. 

The question of the maintenance of civil prisoners in the Civil 
Detention House remained unsettled until 1924 and is still occupy- 
ing the attention of the Court. The necessity of transferring the 
burden of maintaining judgment debtors to judgment creditors 
is not only dictated by fiscal considerations, but it is mainly due 
to the Court’s desire to obviate the keeping in custody of small 
debtors whose liability does not exceed a few hundred dollars, 
and who are actually unable to find either security or means to 
discharge the judgment debt. In view of this the Court, in May, 
1923, released 62 persons detained in connection with cases of 
professional money-lenders. The amounts of the judgments were, 
in the majority of cases, small, and as the plaintiffs were unable 
to prove that the defendants had any assets, the Court ordered 
their release on personal bonds or some nominal security. Further- 
more, the Court resolved that in certain cases, each to be determined 
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on its merits, if the plaintiff desired the defendant to he detained 
(the latter being unable to find the security to meet the amount 
in question), the plaintiff should contribute to the cost of his deten- 
tion at the rate of $0.50 per diem.* 

During the past seven years the House of Detention for 
civil prisoners and Mixed Court female cells have been under the 
supervision of the Municipal Police. 

On- April 24th, 1918, the Consular Body gave permission for 
women sentenced to terms of imprisonment of one year and over 
by the Mixed Court to gain remission of a portion of their sentences 
by good conduct whilst in prison, subject to the approval of the 
Court in each case. The scale of remission was the same as had 
been applied at the Municipal Gaol since 1909. No remission of 
sentence was granted in the case of any woman who escaped (and 
was recaptured) or attempted to escape from custody. A woman 
who was released before completing her full term of imprisonment 
under remission of sentence for good conduct and was again con- 
victed had to serve the remitted portion in addition to the new 
sentence she received. Furthermore, she could gain no remission 
of sentence on the first year of the new sentence. 

After 1918 foreign female convicts were housed in the same 
Mixed Court cells as Chinese female prisoners, but in course of time 
it was found that in spite of the sanitary conditions of the cells 
they were still not adapted for the detention of women of foreign 
nationalities coming under the jurisdiction of the Mixed Court. 
By a special arrangement of the Consular Body and Municipal 
Council with the French authorities, in March, 1922, it was decided 
that in future any foreign female prisoners sentenced by the Court 
were to be housed in the French Female Prison. The accommoda- 
tion of the latter is more appropriate for the keeping in custody 
of foreign women.t 

In concluding a review of the most important facts of the 
Court’s practice for the past six years, we have once more to return 
to the vital problem of the combat against lawlessness in the Settle- 
ment. It seems that all efforts of the foreign authorities and the 
Court in this dircction are still far from successful. The statistical 
returns for the last five years again show an alarming increase of 
criminality in the Settlement. The reasons for such a deplorable 
state of affairs may be sought in the unsettled political conditions 
of the country, and in the general destitution of the population of the 
adjacent districts, caused by the continuous struggle of rival political 
factions and militarists. Nevertheless, there are some grounds 
for believing that a contributing factor is the humane penal system 
adopted by the Mixed Court in dealing with Chinese criminals, 
which has no deterrent effect upon them. The modern prisons 
instituted by the foreign authorities in the Settlement, with the 
latest methods of reforming prisoners according to European psy- 
chology, have proved entirely inadequate to check the growing 
criminality and the Municipal Council, in its endeavour to maintain 
peace and order in the Settlement at any cost, has been again com- 
pelled to put forward a plea for the re-introduction of corporal 


*Mixed Court Registrar’s Report for May, 1923. 
tCommissioner of Police to the Mixed Court Registrar, March 3rd, 1922. 
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punishment. In a letter dated April 12th, 1923, addressed to the 
Consular Body, the Council repeated its request for a reconsideration 
of the question of the re-introduction of corporal punishment in 
the Settlement, “‘in addition to such other punishment as may 
be considered necessary to be inflicted on those concerned in armed 
robberies, and other similar crimes or attempted crimes of violence.” 

This matter was taken up at a meeting of the Consular Body 
which expressed itself entirely unprepared to consider the re-introduc- 
tion of corporal punishment in any circumstances.* 

It seems that the administration of punishment in the Settle- 
ment, as it stands at present, should be once more taken under the 
careful consideration of the authorities concerned. Any imper- 
fections in the machinery of justice should be removed, and it is 
essential, to that end, that the International Mixed Court be placed 
in such a position that it can complete its course of development 
and attain the status of a true International Judicial Tribunal 
under the guidance of enlightened Magistrates and Foreign Assessors. 


“Amicus Plato, sed magis amicus veritas est.” 


*Senior Consul to the Municipal Council, May 15th, 1923. Municipal Council’s 
Report for 1923. 
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FORMS OF SECURITY BONDS 
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THE SECURITY OFFICE OF THE INTERNATIONAL 
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Bond No. 000 


IN THE INTERNATIONAL MIXED COURT AT SHANGHAI 
PrersonaL RECOGNIZANCE 


Criminal Case No. 306 


Between S. M. P. (Central Station) Plaintiff (s) 
By Be seisdetesessctiie cs eveicesdeseten ves Defendant(s) 


I, A. B., defendant in the above entitled action hereby give my 
personally signed bond that I will be of future good behaviour and 
will the peace. Signed by A. B. the above hounden Address: 
3111 Ningpo Road. In the presence of C. D. Inspt. and E. F. 
Clerk. On the 15th day of January, 1925. 


Bond No. 000 
IN THE INTERNATIONAL MIXED COURT OF SHANGHAI 


Bonp Given By Foreigners SUBJECT TO THE 
JURISDICTION oF THIS CouRT 


Chinese Civil Case No. 32994 


Between L. Petroff............ Sescseaseveces deeevecssecsbuciece Plainiiff 
VERSUS 
M. Velodsky..........+. Defendant 


I, M. Nicolaeff, guarantor of the defendant in the above entitled 

case hereby declare :— 

(1) That I am of Russian nationality, and a person amenable 
to the jurisdiction of this Court. 

(2) That I Taal roduce to this Court M. Velodsky the above 
named defendant as and when called upon (save on reason- 
able ground shown to this Court). 

(3) That there is not now nor shall there be whilst this bond is 
in force any foreign interest which is outside the jurisdic- 
tion of this Court in my business which I now pledge to 
this Court as security in this case, and that the same 
shall not be removed sold or otherwise disposed of without 
the consent of this Court, or until the bond shall have 
expired or been cancelled by this Court. 
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(4) That I am the sole proprietor of the Export business situate 
at No. 23 Hankow Road the capital of which is $15,000 
and the approximate value of the stock $10,000 and I 
admit my liability to prosecution under Art. 153 of the 
C. P. C. C., and the rules governing Mixed Court Security 
Bonds for any false attestation made herein. 

(5) That in the event of a breach of any of the above under- 
takings I shall pay to this Court the sum of $5,000 Shang- 
hai Currency. 

Signed M. Nicolaeff 

In the presence of C. D. Inspt. and E. F. Clerk. 

Dated, January 20th, 1925. 


Bond No. 000 


IN THE INTERNATIONAL MIXED COURT AT SHANGHAI 
PRE-JUDGMENT Bonp. 


Chinese Civil Case No. 0000 


Between Av 'B:, c,cossccecsececisascasscevasaesedewevansccnaaeacess Plaintiff (8) 
AND 

cebhveetete eauaauheea teewn ese exes C. Du wessessccseeseeseeee Defendant (8) 

WES vccesves scescctecaesedseestseeterseees 


E. F. and G. H. proprietors E. F. Foreign Piece Goods Hong No. 
1333 Kiukiang Road, and the aforesaid Hong(s) hereby guarantee : 


(1) that we shall produce to this Court C. D. the above named 
defendant (s) as and when called upon (save on reasonable ground 
shown to this Court) ; 

(2) that there is not now nor shall there be whilst this bond is in 
force any foreign interest in the aforesaid hong (s) or in any way 
connected with this security, and that the said hong (s) shall not 
be removed sold or otherwise disposed of without the consent of the 
Court ; 

(3) that in the event of the breach of either of the above under- 
takings we shall pay to this Court the sum of $1,000 (One Thousand 
dollars) Shanghai Currency, for the payment of which we acknow- 
ledge ourselves jointly and severally liable. 


When final judgment is given in this action this bond shall be 
cancelled. 


Signed and sealed by the above bounden E. F., G. H. and E.F. 
Foreign Piece Goods Hong(s) by the hand of E. F. in the 
presence of I. J. Inspt. and K. L. Clerk. Date, January 3rd, 
1925. Inquiries made by I. J. Inspt. and C. C. 3290. Date, 
January 3rd, 1925. Address of guarantor, 1333 Kiukiang Road. 
Capital of Hong, $5,000. Capital of guarantor, $5,000. Number 
of shareholders, two. Value of shares held by shareholders, $2,500 
each. Stock worth about $3,000. 
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Bond No. 000 


IN THE INTERNATIONAL MIXED COURT AT SHANGHAI 
Post-JUDGMENT Bonn. 


Chinese Civil Case No. 0000 


Between A. Bo dsc. /sscnee tiie ee teen gated eae ee Plaintiff (8) 
AND 

Abe ee Ree heheh ire ies C. D. .............. Defendant (s) 

WE issentas ip ad Salasaiale 


E. F. and G. H. proprietors E. F. Foreign Piece Goods Hong No. 1333 
Kiukiang Road, and the aforesaid Hong(s) hereby guarantee : 


(1) that we shall produce to this Court C. D. the above named 
defendant (s) as and when called upon (save on reasonable ground 
shown to this Court) ; 


(2) that there is not now nor shall there be whilst this bond is in 
force any foreign interest in the aforesaid hong (s) or in any way 
connected with this security, and that the said hong (s) shall not 
be removed sold or otherwise disposed of without the consent of the 

(3) that in the event of the breach of either of the above under- 
takings we shall pay to this Court the sum of $1,000 (One Thousand 
dollars) Shanghai Currency, for the payment of which we acknow- 
ledge ourselves jointly and severally liable. 


When judgment in this action dated the 29th day of January, 
1925, shall be satisfied this bond shall be cancelled. 


Signed and sealed by the above bounden E. F., G. H. and E. F. 
Foreign Piece Goods Hong(s) by the hand of E. F. in the 
presence of I. J. Inspt. and K. L. Clerk. Date, January 30th, 
1925. Inquiries made by I. J. Inspt. and C. C. 3290. Date, 
January 30th, 1925. Address of guarantor, 1333 Kiukiang Road. 
Capital of Hong, $5,000. Capital of guarantor, $5,000. Number 
of shareholders, two. Value of shares held by shareholders, $2,500 
each. Stock worth about $3,000. 
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APPENDIX 


RETURNS OF CRIMINAL AND CIVIL CASES BEFORE 
THE INTERNATIONAL MIXED COURT 


AND 


NUMBERS OF PERSONS CHARGED 
AND CONVICTED, 1865-1924 


COMPILED FROM THE STATISTICAL MATERIALS PUBLISHED BY 
THE Saan@Hal Municipal CouNcIL 
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*Number of oases heard and concluded during tho yoar In respect of plaintiffy’ nationality is not given in the Mixcd Court Annual Report for 1924. Total 
including one Mexican, out of which 655 were heard and concluded. 


number of cases Aled during 1934—1,040 


PART II. 


Original from 
Digitized by Goc gle UNIVERSITY OF MICHIGAN 


RULES FOR THE MIXED COURT, 1869. 


See page 70 
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THE INTERNATIONAL MIXED COURT AT 
SHANGHAI. 


RULES OF PROCEDURE 1914 AND 1919*. 


Supplemented with Provisions on general principles of the Modern 
Procedural Laws of China,t published by the Commission on Extraterritoriality 
at Peking in 1923, and in force since their promulgation. 


CRIMINAL PROCEEDINGS. 
1. A person desiring to institute eriminal proceedings against another 


shall file with the Registrar & complaint in writing signed by the complainant mad 


and specifying the offence charged. 

2. In every case the Court shall proceed, if the accused is not already 
in custody, either by way of summons to him or by way of warrant for his 
apprehension in the First Instance, according as the nature and circumstances 
of the case require. : 


R. R. to C. P.t—Part I—Cnh. I. 


Art. 1—No criminal proceedings may be instituted and no punishment 
may be inflicted except in accordance with these regulations or any special laws 
relating to criminal procedure. 

‘Art. 2.—A public officer conducting any criminal proceedings shall, in 
regard to the matter of which he is in charge, take into consideration all circum- 
stances which are favourable to the accused ag well as those which are not 
favourable to the accused. 

An, 3.—Any person who has been injured through the commission of 
an offence may the criminal proceedings bring a subsidiary civil action for 
reparation against the accused and any other persons who are civilly liable. 

Art. $.—A subsidiary civil action must be brought after the institution of 
prosecution but before the close of pleading in the first appeal; provided tha 
such action may not be brought after the close of pleading In the trial of First 
Instance and before the institution of the first appeal. 

“ 5. psidiary civil action is so com- 
plicated that it should be tried before a civil court, such action may, at any 
stage of the procecdings, be transferred to & competent civil court. 

“Art. 6.—The liability for reparation in a subsidiary civil action is dctermin- 
ed according to civil law. 

The procedure to be followed Ina subsidiary civil action 1s governed mutatis 
mutandis by the regulations relating to criminal procedure, and, in the absence 
of any provision in the latter, by the regulations relating to civil procedure 
mutatis mutandis. 

‘Art. 7.—Facts found by & judgment in criminal proceedings are, in so far 
as proof of the commission of the offence and crimina! responsibility are con- 
cerned, binding on the subsidiary civil action or on en separate civil action. 

“Art, 8.—If a civil act fon arising out of an offence is prought before & civil 
court, its proceedings shall be stopped after the institution of prosecution and 
before judgment becomes final. 

‘Art, 9.—The decision in the subsidiary civil action shall be given simul- 
taneously with that in the criminal proceedings ; rovided that in cases of 
necessity It may be given after the decision in the cr inal proceedings. 

‘Art. 10.—It the criminal proceeding results in a judgment of not guilty,” 
acquittal, or dismissal of the peoeeu wen: the subsidiary civil action may be 
transferred to a competent civil court. 


Ch. IL. —Juriadiction of the Courts. 


Art. 13—The jurisdiction of the court shall be ascertained mol proprio. 
“art, 14.—Proceedings do not become ‘void on account of the fact that the 
court has no jurisdiction.. 


arm 


*published by the Court in June, 1919 iu English and Chiness. 
yRegulations relating to Criminal Procedure, November ith, 1921. 
Regulations relating to Civil Procedure, November 14th, 1921. 


———— 


Google 


322 


SHancHar: Its Mixep Court anp CovuNnciL 


Art. 15—A court, notwithstanding the fact that {t has no jurisdiction, 
a cases of emergency exccute all necessary measures within its competent 
trict. 


Art. 21—The jurisdiction of the court in respect of place is determined 
by the place where the offence is committed or whero the offender is domiciled, 
resides, or is found. 

If the offence is committed on board a ship of the Republic outside the 
territorial waters ot the Republic, the court of the place where the ship is register- 
pre where the ship first arrives after the comumnission of the offence, has juris- 

ction. 

Art. 22.—An offence committed in any of the following circumstances :-— 

(L) Where one person commits several offences ; 

(2) Where several persons jointly commit an offence ; 

(3) Where several persons conspire to commit an offence: 

(4) Where several persons severally commit an offence at the same time 
and at the same place ; 

(5) Where the offence is one of concealment of offender, or of receiving 
property obtained through an offence, or of false evidence, or of sup- 
presslon or destruction of. evidence, connected with the principal 
offence ; 

fs a case per connerxionem. 


Art. 25—Ift a case per connesionem is within the jurisdiction of two or 
more courts of the same grade, the entire jurisdiction may be exercised by one 
o em. 

If the case has separately been brought before two or more courts of same 
grade, jurisdiction over the same may, by consent of other courts and the pro- 
curators attached thereto, be amalgamated in one of them; and where consent 
is withheld, the case may be transferred and jurisdiction amalgamated by 
order of the common superior court. 

A case the jurisdiction over which has been amalgamated (in one of the 
courts) may, still according to the methods deseribed In the above paragraph 
be tried separately by each of the above mentioned courts. 

Art. 27.—If one and the same case has been brought before two or more 
courts of the same grade, the court befure which the case was tirst brought shall 
continue to exercise jurisdiction; 2... 0. 2. 2. 2. 2 ww ee ele 8 


Oy 


Ch. I1].—-Withdrawal of Officers of the Court and the Procurator. 


Art. 31.—A judge shall withdraw from the exercise of his functions in any 
of the following cases :— 
BR Where he is the injured party. 
2) Wherc he is a relative of the accused or the injured party, even though 
the relationship has ceased to exist. 
3) Where he is the betrothed of the accused or of the injured party. 
4) Where he is or has been the statutory agent, supervising guardian, or 
curator of the accused or of the injured pee 
(5) Where the judge has acted in the case as advocate, representative, or 
representative in private prosecution for the accused. 
(8) Where he has acted in the case as witness or expert. 
(7) Where he has exercised in the case the functions of a proourator or 
judicial police officer. 
Art. 32—Where the judge has taken part in the preliminary examination 
of the case he shall withdraw from the trial. 


. Cr 


Art. 33.—In any of the following cases :— 

(1) Where any of the circumstances mentioned in the last two preceding 
Articles exists and the judge does not withdraw ; 

(2) Where eirenumstances about the judge, other than those mentioned in 
the last two preceding Articles, are such as to justify the apprehension 
that he may be partial in the exercise of his functions ; 

a party may move for the withdrawal of the judge. 

Art. 34—In circumstances mentioned in No. 1 of the last preceding Article, 
a party may at any time move for the withdrawal of the judge irrespective o: 
the stage of the proceedings. 

In circumstances mentioned in No. 2 of the last preceding Article, if the 
party has made any application or statement in the case after the commence- 
ment of preliminary examination or trial, he may no longer move for the with- 
drawal of the judge, unless the grounds of the motion did not arise until 
thereafter or were unknown to the party. 

Art. 35—A motion for the withdrawal of a judge shall be made before 
the court to which the judge concerned belongs, 

The grounds of the motion and the facts referred to in the saving clause 
of paragraph 2 of the last preceding Article shall be set out. 

The judge for whose withdrawal a motion has been made may submit an 
opinion in regard to the motion, which opinion may be made evidence for the 
grounds required to be set out by the above paragraph. 

Art. 37.—Where a motion has been made for the withdrawal of a judge, 

the precerdings shall be suspended, except in cases of emergency which require 
an immediate decision. 
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sath eter require a judge to withdraw, it shall motu proprio give & 

effect. 

bs ae Ealing referred to in the two above paragraphs need not be served on 
e parties. 

‘Art, 40.—The provisions oF articles 31 and 33 to 39 concerning the with- 

drawal of judges apply mutatis mutandis to registrars ‘and interpreters of the 


court. 

regard to the withdrawal of registrars and interpreters the matter eball 
ed by ruling of the court to which they belong. 

rt, 41.—The provisions of articles 31, 33 to 35, and 39 concerning the 


withdrawal ‘of judges apply mutatis m to procurators and registrars of 


procuratorates. 

A motion for the withdrawal of & procurator shall be made before the 
chief procurator to whom he is attached. 

‘A motion for the ‘withdrawal of & registrar of & procuratorate shall be made 
before the supervising procurator or the chief ‘procurator, to whom he 18 


attached. 
Part II.—Ch. I—Sedt. I. 


Art. 219—An injured party May, make s complaint against any offence. 
Art. 220—The statutory agent, the curator, or the spouse of the injured 
party may make & complaint independently. 

In case the injured party is dead, the complaint may, be made by his rela- 
tives ; rovided that this is not contrary to his express intention. 

5 22 1.—Prosecution of offences against morality within the meaning 
of article 289 of the Provisional Criminal Code may be instituted only on com 
plaint of the husband of the injured party. 

Prosecution of offences against morality within the meaning of article 
290 of the provisional Criminal Code may be instituted only on complaint of 
the lineal ascendant or husband of the female person. 

rt. 222.—Where the statutory agent or the curator of the injured party 
or a relative of such agent or curator is the accused, complaint may be made 
by the relatives of the injured party independently. 

‘Art. 223.—In the case of the offences the prosecution of which may be in- 
stituted only on complaint, where there is no relative of the injured party to 
make @ complaint as spefied in paragraph 2 of article 920 or article 23, the 
competent procurator shall on the application of any interested party determine 


‘who shall be the complainant. 
Art, 224—In the offences the rosecution of which may be instituted only 
on complaint the complaint shall be made within six months reckoning from 


within the meaning of articles 349 and 353 of the Provisional Criminal Code, 
such complaint sha! 1 be made within six months after the divorce. 
Art, 225.—In offences where prosecution may be instituted only on com: 
plaint, the complainant may at any time before the close of debate at the trial 
Pe First Instance, withdraw his complaint. 
A complaint, once withdrawn, may not be made again. 

6,.—In offences where prosecution may be instituted only on com- 
plaint, the making or withdrawal of complaint against one of the co-offenders 
r} 


hall affect the rest of them. 
‘Art. 227.—Whoever knows that an offence has been committed mey lay 


Art. 228—A public official who in the discharge of his official duties knows 
that an offence has been committed shall lay 90 information. 
Art. 229.—A complaint or an juformation shall be made or laid before & 


procurator oF & judicial police officer. 


ea ere oe 


Art. 248.—The right to institute prosecution shall be extinguished in any 
of the following cases _— 

(1) The right to prosecute has been extinguished by prescription. 

(2) A fina judgment has Deen given om the same cause. 


(4) The punishment tor the offence has beea abolished by law passed after 

the commission of the offence. 

@) Withdrawal of complaint or ‘of request in cases where prosecution is 
instituted only on complaint or request. 


(6) Death of the accused. 
“Art, 249.—Where the procurator ® finds that the case is involved in any 


ing ome 
1) Where the right to institute prosecution has been extinguished ; 
(2) Where there ‘are no sufficient grounds for suspecting that the accused 


a 


4) Where the offence is exempted from punishment by ; aft i, ‘ti nr 
urisdiction 0! 


5) Where the accused is not subject to the territoria! 
country ; 
jhe shall not prosecute. 


i Where the acts do not constitute an offence + 


ON SS ee 


© The Court. 
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Ch. 11.—Private Prosecution. 


Art. 358.—In offences, the prosecution of which is inatituted only on 
complaint, the injured party may without having previoualy lodged a complaint, 
institute prosecution before the Court; provided that the offences are such 
as specified in any of the following :— 

(L) Offences against morality within the meaning of articlea 283, 284, 

289, and 290 of the Provisional Criminal Code. 

(2) Offences of kidnapping within the meaning of paragraph 2 of article 
349 of the Provisional Criminal Code. 

(3) Offence relating to personal safety, credit, reputation and secrets within 
the meaning of article 357 and articles 359 to 363 of the Provisional 
Criminal Code. 

(4) Offences of theft and robbery within the meaning of articles 367 and 
377 of the Provisional Criminal Code. 

(5) Offences of fraud within the meaning of aticles 382 to 384 of the Pro- 
visional Criminal Code. 

(6) Offences of criminal misappropriation within the meaning of articles 
391 and 393 of the Provisional Criminal Code. 

(7) Mischief within the meaning of articles 406 and 407 of the Provisional 
Criminal Code. 

Art, 359.—The statutory agent, the curator, or the spouse of the injured 

party, may institute prosecution Independently. 

Vhere the injured party is dead. prosceuticn, may be instituted by his linea? 
relative, spouse, or the relative of the same household and holding property 
jointly with him; provided that the institution of prosecution is not contrary 
to the express intention of the injured party. 

Art. 360.—The provisions of the last two preceding articles do not apply. 
where the injured party is a lincal relative or the spouse of the accused or is a 
relative of the same household and holding property jointly with him. 

art, 361.—-The court shall cause an estimate of the costs to be made and 
order the private prosecutor to give security for euch costs. 

The provisions of paragraphs 1 and 2 of article 82 apply mutatis mutandis 
to the giving of sccurity. 

Art. 362.—The court shall on receipt of the security forthwith cause a copy 
of the complaint to be served on the accused. 

Art, 363.--Where the court considers that the case fs involved in any of 
the following circumstances :— 

(1) Where public prosecution has been instituted ; 

(2) Where no private prosecution fs allowed ; 

(3) Where no security for costs has been furnished ; 

(4) phere the procedure adopted in the (private) prosecution is contrary 

o law. 
such case shall be dismissed by a ruling. 

Where the case ig dismiseed on the grounds set forth in Nos. 2 to 4 of the 
above paragraph, the court shall inform the procurator of the fact, and, when 
this is done, complaint. is deerned to have been lodged. 

rt, 364—The private prosecutor may employ a representative to appear 
in court ; provided that if the court considers his attendance necessary, he may 
be ordered to appear in person. 

Art. 365.—-Any statement or pleading which should be made or urged by 
the procurator in public prosecution may be made or urged by the private pro- 
secutor in private prosecution, 

drt, 366—A private prosecution may be withdrawn at any time before 
the conclusion of debate in the trial of First Instance. 

Where the private prosecutor has been suinmoned but faile to appear 
without proper excuse, the private prosecution is deemed to have been withdrawn. 

A private prosecution onee withdrawn may not be instituted nor a com- 
Plaint lodged again. 

Art, 367—Where the private prosecutor dies before the conclusion of 
debate, the injured party or a lineal relative or the spouse of such prosecutor 
or a relative of the same household and holding property jointly with him may, 
within a month after his death, succeed him to continue the action, 

Where no person succeeds the private prosecutor to continue the action 
as specified in the above paragraph, the procurator shall be informed of this 
fact and he shall act ax snecessor for this purpose. 

art. 3668—Where prosecution has been instituted by the injured party 
who has committed any of the offences specified tn article 3583 aainst the 
accused, the accused may, at apy time before the conclusion of debate, institute 
a cross-uction. 

-frt. 369—Where a cross-action is instituted during debate, it may be 
instituted orally. 

-irt, 370—The cross-action shall be decided simultaneously with the 
private prosecution : provided that in case of necessity judgment on the private 
prosecution may be given first. 

. x withdrawal of the private prosecution shall affect the cross-action 
(if any). 

Art. 371.—Except where ft Jeprovidnd in article 361, the provisions relating 
to private prosecution apply mutatis mutandis to cross-action. 

Art. 372.—Except where it is otherwise provided in this Chapter, the 
provisions of Sections HT and IV of the lust preceding Chapter relating to public 
prosecution apply mutatis mufandis to private prosecution. 


Summons. 


Lervice. 3. A summons shall be served by the delivery of it to the person sum- 
moned personally, or if he cannot be conveniently met with then by its being 
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left at his usual or last known place of abode or business within the particular 
jurisdiction. 
The person effecting service must attend in court to prove service if 
necessary. 
WakRant. 


4. If the person summoned does not obey the summons the Court may 
{after proof of due service of the summons) issue 4 warrant for his apprehension. 

Notwithstanding the issuing of a summons a warrant may be issued at 
any time bofore or after the time appointed in the summons for the appearance 
of the accused. 

A warrant shall not be issued in the First Instance unless the charge 
is in writing and signed by the person laying the charge. 

5. A warrant when issued before being executed shall be counter-signed 
by the Senior Consul or by some person thereunto lawfully authorized by him. 


Ch. IV.—Summons and Arrest of Accused. 


Art. 54,—Arrests shall be executed by the judicial police and a warrant 
may be iegued in several copies to be given to different persons for execution. 
A 5.—The judicial police may in cases of emergency execute arrests 
outside inet competent district. 
ag 6.—In executing an arrest the warrant shall be shown to the 
accuse 


Art, 57.—A flagrant delictor found at the place of the offence may be 

sabia ter by any person whatsoever without a warrant. 

A flagrant delictor means an offender detected while the offence is being 

committed or immediately after. 
In any of the following cases :— 
(1) ere he is pursued as an offender by cries of any perso! 

(2) Where within fourteen days aftor the discovery of the. btrence he is 
found in possession of any dangerous bebe ee stolen goods, or other 
property sufficient to render him suspect of belng the offender, or 
where his body or clothes show traces of offence ; 

the mendes is deemed to be a flagrant delictor. 
8.—Where an accused absconded, an order may be given for his 


a Sy 


Art, 62.—In effecting an arrest with or without a warrant, care must be, 
taken, 2 the body and reputation of the accused. 
3.—Where an accused resists an arrest or attempts to escape, force 
may te waned but may not exceed the necessary degree. 


° 5.—An accused who has been arrested according to article 57 shali 
torent a sent under guard to a neighbouring procuratorate® for examin- 
ation. 
Art, 66.—An accused who has been sent according to the last two preced- 
ie eriicle shall on his arrival be examined forthwith, and no delay may exceed 
e next day. 
Prior to examination the accused may, in cases to necessity, be detained 


temporarily. 
Ch. VI.—Detention of Accused. 


Art, 8:.—The accused, or the statutory agent, the curator, or the spouse of 
the accused may at any time applyt for bail. 

Art, 82.—When bail is granted, an adequate amount of security in money 
shall be designated, and the opp plicant be ordered to furnish it in case; provided 
that the money may be furnished by a third party. 

The security money may according to the direumstances be furnished in 
negotiable instruments or in bond; provided that such bond must be entered 
into by & person of means residing, or a firm situate, within the competent 
district{ and must state the amount of the security money and that it will be 
payable when so ordered. 

when. a is granted, the residence of the accused may be restricted. 

yhen bail is granted, the accused shall be released after the 
HECPIPR ot thes security money, negotiable instruments, or bond agreed upon. 
4—When after the accused has been released on bail, the security 
is considered to be insuflicient, an increase may be ordered. 

Art, 85.—Where the accused detained Is charged with an offence the max- 
imum principal punishment of which is detention or fine, an application for bail 
may not be refused. 

When the offence is punishable with a fine only, the security may not 
exceed the maximum amount of the fine. 

Art, 86.—An accused who has been detained may without ball be released 
by committing him to the custody of _ relatives. 

In committing an accused to the custody of his relative, the relative 
shal] be ordered to enter into a bond binding hiniself to produce the accused 
when summoned. 


*Police Station. 
tTo the Mixed Court. 
Within the International Settlement. 
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Art. 87.—An accused who has been detained may without bail be released 
by restricting his residence.® 

Art. 88.—An accused who har been released from detention may be detained 

in any of the following cases :-— 

ey Failure to appear without a proper excuse on being summoned. 

(2) Breach of the restrictions placed on residence. 

(3) Failure to increase the security when an Increase has been ordered for 

insufficiency. 

(4) The existence of new facts which according to article 50 or 51 renders. 

detention necessary. 

Art, 89.—Where an accused on being summoned falls to appear without a 
proper excuse, the security money shall be confiscated apart from the resump- 
tion of detention according to No. 1 of the last preceding article. 

Where the recurity consists in negotiable instruments or a bond, payment 
of the designated amount shull first. be demanded and, on failure to pay, com- 
pulsory execution shall be levied, but only to the amount of the security money. 

Art. 90.—Where the writ of detention is rescinded or detention executed or 
detention becomes void in consequence of a judgment, the bail comes to an end. 

Where the third Paty who furnished the security money or negotiable 
Instruments or entered into the bond reports to the court, procuratorate, or 
judicial police department concerned the circumstances of an attempt of the 
accused to escane, at a time when precautious measures may still be taken to 
frustrate the attempt, and applies for permission to withdraw the bail, such 
permission may be given. 

When bail comes to an end or is withdrawn, the security money or negotiable 
instruments that are not confiscated shall be returned or the bond be cancelled. 

drt. 91.—Decisions concerning the rescission of the writ of detention 
release, execution of detention, confiscation of security money and withdrawat 
of hall, as provided in articles 79 and 81 to 90, shall be given during preliminary 
Investigation by the procurator, during preliminary examination by a ruling of 
the a in iphenes: and during trial by a ruling of the court or the commis- 
ston nudge, 

SearcH WarRANT. 


6. Where proof or suspicion is shown to the satisfaction of the Court 
that anything on, by or in respect of which a crime or offence cognizable 
by the Court has been committed, or which is necessary or required for or in 
connection with proof of such a crime or offence, is in any house or place over 
which, by reason of the nationality of the occupier thereof the Court has 
jurisdiction, the Court may issue a warrant to search the house or place, and 
if any thing searched for is found, to seize it, and apprehend the occupier of 
the house or place. 

‘ If the house or place is closed, and the officer is denied admission, after 
demanding admission and disclosing the authority and the object of his visit, 
it may be forced open. 

7. The warrant shall be directed to some officer by name, who alone 
shall be entrusted with its execution, but he may be accompanied by any 
person or persons necessary to assist him in his search. 

A general warrant to search shall not be granted, but the particular house 
or place must be indicated in it. 

Ch. IX.—Seigure and Search. 


b aie 134.—Anything used in evidence or capable of being confiscated may 
e seized. 

Anything seized shall be kept {n safe custody by a public office or by entrust- 
ing it to certain persons or by other means. 

Art. 135,—-Where the possessor of the thing seized refuses to produce or 
to deliver it or resists seizure, seizure may be effected by force and a fine or 
detention In Heu of a fine may be inflicted according to article 121 in order to 
compel production or delivery. 

ere the possessor fs a person who according to article 104 may not be 

made to give evidence without certain permission, or who according to articles 

105, t0 107 may refuse to give evidence, no fine or detention In lieu of a fine may 
e icted. 

Art. 136—No document or any other thing which fs kept in the safe cus- 
tody of a public office and which should be kept secret In the course of duty 
may be selzed without the permission of the competent superintendent public 
officer. 

Such document or thing as referred to in the above paragraph, If kept in 
the safe custody of the National Assembly, may not be seized without the per- 
mission of the Chairman thereof. 

The permission referred to in the two ahove paragraphs may not be with- 
held, unless it would be detrimental to the Interests of the State. 

Art, 137.—Letters, postal articles, or telegrams that are In the possession 
of the post. or the telegraph office may in any of the following circumstances :— 

1) Where they are capable of being confiscated ; 

2) Where they are sent to an accused or there are facts sufficient to show 
- mane they are sent by or to the accused ; 

e Be A 


*In case of a unrepresented foreigner the Court requires him to sign personal 
bond not to leave the Scttlement pendente lite and to deposit his passport 
with the Court. 

tIn case of the Mixed Court—only by order of the Court. 
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Art, 138—Letters, postal articles, or telegrams that are sent between 
the accused and his advocate and are in the possession of the or the tele- 
graph office may not be seized, unless the accused has abscond: 

Art. 139.—In effecting scizure o receipt setting out th articles seized shall 
be glven to the owner or the possessor. 

‘hie ane thing seized shall be wrapped up and sealed by the public officer effect- 
seizure. 

Art, 140.—Where the wrapper referred to in paragraph 2 of the last pre- 
ceding article is to be opened, it shall be done by the procurator or the judge Aho 
ordered the seizure, and the accused shall be ordered to be present unless It is 
impossible to do so. 

Art, 141.—Where any letter, postal articles, or telegram that is delivered 
by the post or the telegraph office should be seized, notice shall be given forth- 
with to the sender or addresser, unless this would be detrimental to the proceed- 


Art, 142.—Where the things seized may easily be damaged or is easily 
perishable, it may be sold by public auction. 

Art, 143.—Anything seized which there ts no pnecesslty for keeping shall 
be returned without waiting for the conclusion of the case. 

A thing seized may on n applicat fon of the owner or the possessor be returned 
to hin temporarily on his ertaking to keep safe custody of it. 

‘Art. 144.—If anything obtained through the commission of an offence has 
been ie and there is no necessity for keeping it, it shall be returned to the 
injured party without waiting for the conclusion of the case, unless a third 
party: makes a claim to it. 

ny money realised from a thing obtained through the commission of an 
ethics deemed to be a thing obtained through the commission of an offence. 

The person interested in the thing obtained through the commission of an 
offence site still enforce his claim by taking civil proceedings. 

Art. 145.—Decisions as regard seizure or the return of a thing seized shall 
be given during preliminary i eee by the procurator,* during preliminary 
examination by the judge in charge, and during trial by t the court or the com- 
missioned judge. 

Art. 146.—Any dwelling house or other premises or any vessel, where there 
are good reasons for believing that any Becused or anything that may be used 
as evidence or {is Hable to be confiscated may be found, may be searched. 

The body of a person or anything carried by him, where there are 
reasons for pee Mhat anything that may be used as evidence or is “Hable 4 
be confiscated may be found, may be searched. 

The search of the body of a female person shall be effected by a woman, 
unless ft sannet be effected by a woman. 

. 1¢7.—Where any documents or other things kept by a publio office 
should be seized, a request should be made for their surrender; provided that 
in cases of necessity a search may be made. 

Art. 148.—A secret military department or a vessel of war may not be 
searched aihoue the permission of the competent superintendent officer. 


‘WrrnesseEs. 


8. Where it is shown to the Court that any person over whom the Court 
has jurisdiction is likely to give material evidence, either for the prosecution 
or for the defence, the Court shall issue a summons for his attendance. And 
in the case of a witness, outside the jurisdiction, the Court may request the 
competent authority to secure the attendance of such witness. 

9. If any person so summoned does not obey the summons, and does 
not excuse his failure to the satisfaction of the Court, then (after proof of 
the service of the summons) the Court may issue its warrant to compel his 
attendance. 

10. When it is shown to the Court that any person subject to its juris- 
diction is likely to give material evidence either for the prosecution or for 
the defence, and that it is probable he will not attend to give evidence, unless 
compelled to do so, then instead of issuing @ summons the Court may issue a 
warrant in the First Instance. 

11. If any witness within the particular jurisdiction refuses to answer 
any question put to him, and does not excuse his refusal to tho satisfaction 
of the Court, then the Court may commit him to prison. 


Ch. VII.—Witness. 


Art. 93—A_ witness shall be summoned by a Writ of Summons. 
Art. 96—Where the witness appears and is informed of the date on which 
and the place at which he must appear again as well as what is provided in No. 
eas etticle 94, and this is reduced to writing service Is deemed to have been 
effec 
Art, 97—A witness who han been summoned may be ordered to go to a 
baal ro aa aa outside the court or the procuratorate. 
—In cases of necessity a witness may be ordered to go in company 
with shee to a designated place. 
A witness who refuses thus to go without a proper excuse may be ordered 
to be placed under arrest. 


*Only by order of the Mixed Court. 
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Art. 99—A witness who is present may be examined, notwithstanding 
that he has not been summoned. 


Art. 101.—Wherea witness cannot appear for proper reasons, he may be 
examined at the place where he is. 

Art. 102.—Where a witness who has been summoned fails to appear with- 
out a proper excuse may, apart from being liable to pay the expenses incurred 
through his non-appearance, be tined a sum not exceeding fifty yuan and 
arrested. If he Is unable to pay the fine, the fine may be commuted to detention 
not excceding twenty days, and the same rule applies if he fails to appear on 
being summoned a second time; provided that there may not be more than 
two fines altogether, 

airt. 103.—The provisions of articles 52 to 58 and 62 relating to the arrest 
of accused apply mutatia mutandis to the arrest of witnesses, 

Decisions as regards fines and compensation for expenses incurred shall be 
given by a ruling during preliminary investigation by the court of corresponding 
rank on the pena of the procurator,® during preliminary examination by 
the judge in charge, and during trial by the court or the commissioned judge. 

Art. 104.--Where a person being or having been a public officer is a witness 
and is examined as to matters which he is bound to keep secret, the permission 
of the competent superintendent officer shall be obtained, and where a highest 
superior officer is a witness the permission of the President shall be obtained. 

Where a person being or having been & member of the National Assembly 
is a witness and is examined as to matters of secret meetings, the permission of 
the Assembly shall be obtained. i 

The permission referred to in the two above paragraphs may not be with- 
held, uniess it would be detrimental to the interest of the state. 

Art. 105.—The following persons :— 

ql) A goatine ot the accused, even though the relationship has ccased to 

exist ; or 

3 The betrothed of the accused ; or 

3) The Statalory: agent, the supervising guardian, or the curator of the 

accused ; 
may refuse to give evidence. 

Art, 106.—A person who fs or has been a medical practitioner, pharmacist, 
medicine dealer, mid-wife, an ordained person in any religion, an advocate or 
counsel, or & notary public, or who is or has been an agsistent to any such 
person in his occupation, may refuse to give evidence In rezard to matters 
concerning others which came to his knowledge professionally, unless the person 
concerned has given permission. 

Art. 107.—Where it is apprehended by the witness that his giving of evid- 
ence may expose himself, or any of the persons related in the way mentioned in 
article 105, to a prosecution, he may refuse to give evideuce. 

Art. 108.—A witness who refuses to give evidence shall set, out the grounds 
of refusal; provided that in the case mentioned in the last preceding article he 
may be ordered to make a written declaration instead. 

Art. 109.—A witness who appears shall be forthwith examined, and no 
delay may exceed the day of appearance. 

Art. 110.—Where there are several witnesses they shall be examined 
separately and those who have not been examined may not be present and are 
forbidden to discuss the case ; provided that in cases of necessity a witness may 
be ordered to be confronted With another witness or the accused for the purpose 
of contradiction. 

4rt, 111.—In examining a witness he shall first be examined in order to see 
whether there is any mistake as to his person and whether he is related to the 
accused in any of the ways mentioned in article 105. 

If the witness is related to the accused in any of the ways mentioned In 
article 105, he shall be informed that. he has the right to refuse to give evidence. 

Art, 112,—A witness, unless otherwise provided, shall be ordered to make 
a written declaration. 

Art, 113.—A witness examined in preliminary investigation or preliminary 
examination may not be ordered to make a written declaration except in the 
following cases :— 

(1) Where it is anticipated that the witness will not be able to give evid- 

ence at trial; or 

(2) where the question of detention, scizure, or search depends on his 

evidence. 

Art. 114.—None of the following persons :— 

(1) A person under the ae of fifteen ; or 

(2) A person who through mental disorder, is incapable of understanding 

the meaning or effect of a written declaration ; or 

(3) A person who is connected with or involved in the case as @ co-offender, 

or as an offender of the offence of concealment of offender, or sup- 
pression or destruction of evidence, or of receiving property obtained 
through the commission of an offence ; or 

(4) A person who being related to the accused In the ways mentioned in 

article 105 does not refuse to give evidence ; or 

(5) A person who is related to the private prosecutor In the ways mentioned 

in article 105 in case of private prosecution ; 
when callcd as a witness, may be ordered to make a written declaration. 

Art. 115.—In examining a witness he shall first be informed of the duty of 
making a written declaration and the penalty for giving false evidence; provided 
that a witness who may not. be ordered to make a declaration shall be told that 
he shall give his evidence based on facts without any concealment, qualification, 
addition, or modification. 


*Of the party concerned. 
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Art. 116.—The written declaration which a witness is required to make shall 
be made after he has been informed of the duty of making it and the penalty 
for giving false evidence; provided that where there is a doubt as to whether 
or not a declaration should be made, it may be madc after evidence has been given. 

Art. 117.—The declaration shall state that the evidence to be given shall 
be based on facts without any concealment, qualification, addition, or modifica- 
tion; provided that where the declaration is made after evidence has been 
given, it shall state that the evidence given was based on facts without any 
Se aument qualification, addition, or modification. 

jane. declaration shall ‘be read aloud by the registrar and, if necessary, with 
explanation. 

The witness shall be ordered to sign the declaration. 

Art, 118—In examining a witness he shall be ordered to relate from be- 
ginning to end the matters about which he is examined. 

After the witness has given evidence he shall, for the purpose of making it 
clear or ascertaining whether It is true or false, be asked the neccssary questions. 

Art, 119.,—Except in cases of necessity no question may be asked In regard 
to the following matters :— 

(1) Anything that does not concern the case 

(2) Anything that Is likely to be detrimental to the reputation, credit, or 

property of the witness or of a person related to him !n the ways mention- 
ed in article 105. 

Art, 120.—In examining witness no violence, threats, inducements, fraud, 
or other unlawful means may be used. 

Art. 121.—A witness who without a proper excuse refuses to make a written 
declaration or to give evidence may, apart from being Ilable to make compen- 
sation for expenses incurred through his refusal, be fined a sum not excee 
one hundred yuan. If he has no means to pay the fine, the fine may be commute 
to detention for a period not exceeding forty days, and if he refuses again 
inte again be fined; provided that there may not be more than two es 

ether. 

Decisions as regard fines and compensation for expenses Incurred shall be 
given by a ruling during preliminary investigation by the court of corresponding 
rank on the application of the procurator, during preliminary, examination by 
by the Judge in charge, and during trial by the court or the commissioned judge. 

Art, 122.—A witness may demand the expenses lawfully allowed to him, 
unless his attendance is secured by arrest or he refuses to make a written declara- 
tion or to give evidence without a proper excuse. 

toe 123.—In examining a witness notes shall be taken of the following 
matters :— 

(1) The questions asked, and the evidence given by the witness. 

(2) Where a witness does not make a written declaration, the grounds 

of his failure to do so. 

(3) The place and the date of the examination. 

The registrar shall be ordered to read aloud to the witness the notes taken 
and to ask him whether the notes are correct. 

Where the witness requests a correction of the notes, what he says in the 
way of correction shall also be inserted in the notes. 

The notes shall be signed by the procurator or judge conducting the 
examination and by the witness. 


Ch. VIII.—Experts. 


Art, 124.—Unless {t 1s otherwise provided in this Chapter, experts are 

aorerned by the pe ecue of the last preceding Chapter relating to witnesses. 

rt, 125.—The duties of experts shall be discharged by one or more persons 

who have’ the necessary knowledge or experience or are officially charged with 
expel uties 

The attendance of an expert may not be secured by arrest or by detention 
in de gt a fine. 

Art. 126.—A party may on the same grounds on which he could move for 
the withdrawal of a judge object to an expert; provided that the fact that the 
Fodtion has been a witness or an expert in the case may not be a ground of ob- 

ection. 
arty may no longer raixe any objection after an expert has given evidence 
or faa e a report in any matter in which his expert opinion is required, unless 
the ground of objection arises afterwards or was unknown to the party. 

Art, 127.—Where an objection is raised against an expert, the grounds of 
objection and the facts referred to in the proviso of paragraph 2 of the last 
preceding article shall be set out. 

The objection mentioned In the above paragraph shall be decided during 
reliminary investigation by the procurator, during preliminary examination 
y a ruling of the judge in charge, and during trial by a ruling of the presiding 

judge or the commissioned judge. 
icine 128.—An expert shall make a written declaration before he gives his 
op 
ae nox feclernijon shall state that he will give an impartial opinion based on 
owledge. 
is rt, 129.—An expert may examine various records and the things used in 
ev eaee, 

An expert may apply to have the accused or witness examined and to be 
permitted to be present and ask questions himself. 

" Jane 130.—An expert shall be ordered to make ao report of the finding and 
the results. 

Where there are several experts they may be ordered to make a Joint re- 
port; provided that where their opinions differ, their various opinions and the 
grounds thereof shall be reported. 

Where the report is in writing they may, if necessary, be asked to give an 
oral explanation. 
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Art. 131.—Where an expert investigation is incomplete, the number of 
experts may be increased or another expert ordered to continue the 
investigation, or another investigation made. 

Art. 132.—Where it is necessary to have an expert examination of the 
mental condition of the accused, the accused may on the motion of the expert 
be ordered to be sent to a hospital or other proper place for a period fixed before- 
hand ; provided that the period may not exceed one month {n the same case. 

Decision for taking such measure as referred to in the above paragraph 
shall be given by a@ ruling during preliminary investigation by the court of 
correspond ing rank on the application of the procurator, durin gpreliminary 
examination by the judge in charge, and during trial by the court. 

Where before the expiration of the period the expert considers that he 
has obtained the results of his investigation, he shall make a report forthwith. 
Art, 133.—The provisions of this Chapter apply muéafis mutandis to inter- 

preters. 
PROCEDURE. 


12. When the accused comes before the Court no objection to any charge- 
summons, or warrant, for any defect in substance or form, or for any variance 


between it and the evidence adduced on the part of the prosecution, shall 
be allowed. 

But if any variance between the charge and the evidence appears to the 
Court to be such that the accused has been thereby deceived or misled, the 
Court may adjourn the hearing. 

13. Where the accused appears in answer to & summons or is brought 
before the Court upon a warrant or is already in custody the Court may proceed 
to hear and determine the matter in 8 summary way but may in its discretion 
remand the case to be heard upon a day of which due notice shall be given. 

14. Where a case is 80 remanded and it is intended at the trial to proceed 
upon any charge or charges not contained in the summons or warrant or not 
contained in the Police Charge Sheet (where the accused is already in custody) 
the prosecution shall file in Court not less than three clear days before the date 
fixed for the hearing copies of such charge or charges and the Court shall give 
notice thereof to the accused or his Counsel at least two clear days before the 
date fixed for the hearing. 

15. If in the course of proceedings the Court considers it necessary or 
advisable, the Court may, for any cause whatsoever, adjourn the proceedings 
and may, from time to time, remand the accused for such time ss seems 
reasonable, not exceeding fourteen days, to some prison or other place of 
security. 

During the period of remand the Court may nevertheless, order the 
accused to be brought beforn it. 

Instead of detaining the accused in custody, during the period of remand 
the Court may release him upon his finding such security, as, in the opinion 
of the Court, will be sufficient to ensure his appearance at the proper time. 


Ch. X.—Inspection. 


Art, 163—For the purpose of discovery of evidence and other discoveries 
concerning an offence an inspection shall be made, 

Inspection is effected during preliminary investigation by a procurator, 
during preliminary examination by the judge in charge, and during trial by the 
court or the commissioned judge. 

art. 164.—In making an inspection the follow! measures :— 

(1) Inspecting the place where the offence has been committed and other 
places connected with the offence; or 

(2) Examining the person of the accused or the injured party ; or 

(3) Inspecting the corpse; or 

(4) Making a post-mortem examination; or 

(5) Examining any article connected with the case ; 
may be taken. 

Art. 165.—In making an inspection the accused and the abvocate may be 
erated to be present and witnesses or experts may be summoned for examin- 
ation. 

Art, 166.—The examination of a female person shall be effected by a 
medical practitioner or another female person. 

art. 167.—In inspecting a corpse, a medical practitioner or an inspector 
shall be sent for. 

Art, 168.—Before making a povt-mortem examination of a corpee it {is 
necessary to find out, either by asking sume one who knows the deceased or 
by other means, whether there is any mistake as to the corpse. 

‘i Post-mortem examination of a corpse shall be effected by a medical prac- 
titloner. 

Art, 169.—¥or the purpose of inspection or post-mortem examination ofa 
corpse it shall be lawful to retain temporarily the corpse or part of it as well as 
to open coftins and graves. 

Art, 170.—In making an inspection a note shall be taken of the date and 
place of it as well as other necessary matters. 

i The note shall be signed by the procurator or the judge making the tnspec- 
on. 
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Art, 171—In making an inspection it is lawful to make sketches to be 
attached to the note. 
Ch. XI.— Defence. 


Art. 172.—An accused may at any time after the commencement of prelimin- 
ary examination or after the institution of prosecution employ an advocate in 
the proceedings. The statutory agent, the curator, or the spouse of the accused 
may independently employ an advocate for the accused. ‘ 

rt, 173.—A person employed to be advocate must be a lawyer. 

A person not being a lawyer may be employed to be advocate, if permission 
has been obtained, during prcliminary examination, from the judge in charge 
and, during trial, from the court. 

Art, 174.—When an advocate is employed, notice shall be given to the judge 
in cheers of the Ngee examination or the court, as the case is § be. 

Art. 175.—In cases where representation fs allowed an accused may by 
writing appoint an advocate to be his representative. 

Art, 176.—One accused may not employ more than three advocates. 

Art. 177.—In cases within the jurisdiction of a Local Court as a court of 
First Instance, if no advocate has been employed at the time when prosecution 
is instituted, the presiding judge may motu proprio assign a lawyer as advocate 
for the whole or part of the defence. 

Arf. 178—In cases within the jurisdiction of a District Court os a court 
of First Instance, !f no advocate has been employed at the time when preliminary 
examination commences, the judge in charge may motu proprio assign a lawyer 
as advocate for the defence; provided that where the minimum principal punish- 
ment is imprisonment for a period of not more than the third degree, such judge 
shall motu proprio make the nomination. 

In cases mentioned in the above paragraph, if prosecution is instituted 
without a preliminary examination, the nomination of an advocate shall be 
made by the presiding judge. 

Art. 180.—Where, after an advocate has been aasigned, the accused, 
hig statutory agent, curator, or spouse employs another lawyer as advocate, the 
nomination in such case shall be cancelled forthwith. 

Art, 181.—An advocate may be assigned to appear for several accused 
unless they have conflicting interest among themselves. 

. Art. 182.—Where an accused employs several advocates, service of docu- 
ments need be made on only one of them. 

Art, 183.—An advocate may examine the records or anything used in 
evidence and make copies of such records ; provided that before the institution 
of prosecution, if It is apprehended that the proceedings may be interfered with 
thereby, he may be restricted or prohibited to do so. 

An advocate may not, irrespective of the stage of the proceedings, bo res- 
tricted or prohibited to examine, or make copies of the notes taken at the 
examination of the accused or the written opinion of an expert, or the notes 
taken at the preliminary examination at which the advocate may be present. 

art. 184.—An advocate may interview the accused in prison and corres- 
pond with him; provided that before the institution of prosecution if facts 
exist sufliclent to show that evidence may be destroyed, fabricated, or altered 
or that a conspiracyformed with a co-offender or with a witness thereby, such 
advocate may be restricted or prohibited to see or communicate with the 
accused, 

Art. 185.—The statutory agent, the curator, or the Epouse of the accused 
may, after the institution of prosecution, act as assistant litem. 

Art. 186.—An assistant ad litem may submit his opinion before the court. 


HEARING. 


16. Where the accused comes before the Court on summons or warrant, 
or otherwise, either originally or on adjournment, then if the prosecutor, having 
had due notice of the time appointed for the hearing or adjourned hearing of 
the charge, does not appear in person or by counsel or attorney, the Court 
shall dismiss the charge, unless for some reason it thinks proper to adjourn 
or further adjourn the hearing, with or without imposing any terms. 

17. The prosecutor shall be at liberty to conduct the charge and to have 
the witnesses examined and cross-examined by counsel on his behalf. 

18. The accused shall be admitted to make his full answer and defence 
to the charge, and to have the witnesses examined and cross-examined by 
counsel on his behalf ; and if he does not employ counsel he shall, at the close 
of the examination of each witness for the prosecution, be asked by the Court 
whether he wishes to put any questions to the witness. 

19. The substance of the charge shall be stated to the accused, and he 
shall be asked if he has any cause to show why he should not be convicted. 

If he theroupon admits the truth of the charge, and does not show suf- 
ficient cause why he should not be convicted, the Court may convict him 
accordingly. The Court shall take such evidence a3 may be considered 
necessary to enable it properly to pass sentence. 

If he does not admit the truth of the charge, the Court shall proceed to 
hear the prosecutor and euch witnesses as he examines and such other evidence 
as he adduces in support of his charge. 
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On the termination of the whole evidence in support of the charge, if it 
appears to the Court that a prima facie case is made out against the accused, 
he shall be asked by ths Court if he wishes to say anything in answer, or has 
any witnesses to examine or other evidence to adduce in his defence ; and the 
Court shall then hear the accused and his witnesses and other evidence, if 
any. 

20. If the accused adduces any evidence in his defence the prosecutor 
may, by leave of the Court, adduce evidence in reply thereto. 

21. Where the prosecutor is reprecented by Counsel proceedings shall 
commence by a short siatement by Counsel setting out the material tacts 
intended to be proved. He shall then proceed to call his witnesses who shall 
be open to cross-examination by the accused or his Counsel. 

At the conclusion of the case for the prosecution, if the accused be re- 
presented by Counsel and it is intended to call evidence other than the evidence 
of the accused himself, Counsel for the defence shall open his case in like 
manner and proceed to call his witnesses. At the conclusion of his evidence 
he shall sum up on the whole case and Counsel for the prosecution shall have 
the right of reply. 

here the aceused, elects to give evidence and it is not intended to call 
other evidence, Counsel for the accused shall not be entitled to make any 
opening statement but shall proceed to call the accused at once. At the con- 
clusion of his evidence and cross-examination Counsel for tho accused shall 
sum up his case and Counsel for the prosecution shall have the right ef reply. 

Where no evidence ia called for the defence Counsel for the prosecution 
shall sum up immedistely on the conclusion of the examination and cross- 
examinstion of his witnesses and Counsel for the defence shall have the right 
of reply. 

If a witness be cross-examined the party calling him, or his Counsel, may 
re-examine him. 

22. The Court having heard what each party has to say as aforesaid, and 
the witnesses, and the evidence adduced, shall consider the whole matter 
and finally determine the same, and shall either convict the accused or diamiss 
the charge. 

23. In case of conviction a minute thereof shall be made, and shall be 
preserved among the records of the Court. 

24. In case of dismissal of the charge the Court may, if it thinks fit, 
on being requested so to do, give the accused a certificate thereof which certi- 
ficate shaJl on being produced, without further proor, be a bar to any sub- 
sequent charge for the same offence against the same person. 


Section IV .—Trial. 


‘ tie a: + aed trial, the fixed number of judges shall sit from the beginning 
6 end. 

The procurator and the registrar of the court shall also be in court. 

Art, 294,—Except where it Is otherwise provided no trial may be com- 
menced in the absence of the accused. 

Art, 295 —-Where the offence is punishable only with detention or fine, the 
accused may employ representative ; provided that if the court considers his 
presence necessary it may order him to appear in person. 


Art. 296.—No restraint may be placed on the person of the accused who 
appears before the court, provided that he may be guarded. 

Art, 297.—The accused after he has appeared can withdraw only with 
permission of the presiding judge. 

The presiding judge, in ordering the accused to appear in court, may take 
all necessary precautions. 

Art, 303.—Where the confession of the accused was made without violence, 
threats, inducements, fraud or other unlawful means and corresponds with the 
facts of the case, such confession may be used as evidence. 

Although the accused has made a confession an investigation of the essential 
points in evidence shall nevertheless be made so as to ascertain whether the 
confession corresponds to the facts of the case. 

rt, 304.—The presiding judge shall, after examination of the accused, 
make an investigation of evidence. 

Art, 305.—All facts shall be proved by evidence. 

Art, 306.—The weight of evidence shall be left to the moral conviction 
of the court. 

Art, 307.—Anything used in evidence shall be shown to and examined by 
the accused who shall be asked to give an explanation if possible. 

ii Art, Assets witness or an expert shall be examined according to the 
‘ollowing order :— 
(1) He shall be examined by the presiding judge in accordance with articles 
111, 115 and 118, 
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(2) He vg be examined by the party who requested to have him sum- 
mon 


(3) He shall be cross-examined by the opposite party. 

(4) He shall be re-examined by the party who requested to have him sum- 
moned; provided that re-examination is Iimited to those points which 
have been brought out by the opposite party in the cross-examination. 

Art, 310.—Any question, put to a witness or an expert by the party in his 
examination or cross-examination, which the presiding judge does not consider 
proper may be prohibited. 

Art, 311—The presiding judge may continue the examination of the wit- 
a or _ expert after the latter has been examined or cross-examined by 

e parties. 

Art, 312.—After the witness or the expert has given his evidence, the presid- 
ing judge may order the notes taken in the examination of such witness or expert 
during preliminary tivestigation or preliminary examination to be read out in 
co 


Art, 313—Where the presiding judge foresees that In the presence of the 
accused a certain witness, expert, or joint. accused will not tell the court all he 
has to say, the accused may be ordered to withdraw until the examination 
is concluded ; provided that, after the conclusion of the examination, the 
accused shall be brought in court again and told the chief points of the evidence 
given by such witness, expert, or joint accused. 

Art. 314—No witness or expert may withdraw without permission of the 
presiding judge, even though he has finished giving his evidence. 


Art. 317—The presiding judge may motu proprio, or on application of the 
parties concerned, summon any person as witness although his name is not in 
the list of witnesses. 

Art, 318—With regard to matters which are considered to be so clear 
that the call of a witness to prove them is unnecessary, the presiding judge may 
by a ruling dispense with the examination of the witness. 


Art, 321.—The presiding judge shall, every time after he has completed 
the investigation of a piece of evidence, ask the accused whether he has anythin 
O BBY. 
Fhe residing Judge shall also tell the accused that he may produce some 
evidence in his own favour. 
Art. 322-—-Where a party raises objection to any measure taken by the 
residing judge, or the commissioned judge, the court shall decide the matter 
y a ruling. 


a 


art. 324-—The presiding judge may order debates to take place for a 
second time after those (mentioned in the last preceding article) have been madc ; 
pees ed that the accused shall be given the right to make the last reply in the 

ebate. 

«irt. 325—The presiding judge shall, before the announcement of the con- 
clusion of debate, ask the accused whether he has anything to say. 

Art. 326—Debate, after it has been concluded, may be re-opened by the 
court, if necessary. 

Art. 327—Where trial can not be concluded in one sitting, such trial shall, 
except under extraordinary circumstances, be continued in successive sittings, 

Art, 328 —Where the accused who is suffering from mental disorder or is 
ill can not appear in court, shall be suspended. 

The provisions of the above paragraph do not apply to cases where employ- 
ment of representative is allowed. 

Art. 329—Where, on account of the accused suffering from mental disorder 
or illness or for some other reasons, trial has been suspended for period of fifteen 
days or more the whole of the proceedings relating to the trial shall be renewed. 

Art, 330—Where the whereabout of the accused Js unknown, trial shall be 
suspended ; provided that all measures necesgary for the perpetuation of evid- 
ence shall be taken. 

airt, 331.—After the commencement. of trial, the court shall continue to 
try the case notwithstanding that such case is found to be within the jurisdiction 
of some Inferior court. 


Art, 333.—Whcere the accused In court refuses to give evidence, judginent 
may be given without waiting for his testimony. 

Art, 334—Where the offence is punishable only with detention or with 
finc and the accused, after having been summoned fails to appear without proper 
excuse, judgment may be given without waiting for his testimony. 

Art. 335.—Where the constitution of an offence or the remission of punixh- 
ment for a certain otfence depends on the determination of some legal relation 
in civil law, the court. may also give a decision on that legal relation. 

The provisions of the regulations relating to Criminal Procedure apply 
mutatis mutandis to the giving of the decision referred to in the above paragraph ; 
provided that in the absence of such provisions, the provisions of the regulations 
relating to Civil Procedure apply. 

airt, 336.—With regard to_ cases {involving some legal relation In clvil law, 
the court may, apart from taking the course provided in paragraph 1 of the 
last preceeding article, alternately fix a period of time and order the parties to 
institute procecdings before the competent civil court. 

Where the parties have instituted civil proceedings within the period 
referred to in the above paragraph, the criminal trial shall be suspended until 
the decision in the civil action is given. 
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Art, 337.—Where the court is convinced that the offence is proved, judg- 
meut of sentence shall be pronounced. 

Art, 338.—Where the court is convinced that the offence Is not proved or 
that the act of the accused constitutes no offence, judgment of “ not guilty ’’ 
shall be pronounced. 

Art. 339.—Where the court is convinced that the case is Involved in any 


of the following circumstances :— 

(1) Where the right to prosecute has, by virtue of the provisions of Nos. 
1 to 4 of article 248, become extinct ; 

(2) Where the law provides remission of punishment for the offence ; 

judgment of acquittal shall be pronounced. 

Art. 340.—Where the court Is convinced that the case is involved in any 
of the following circumstances :— 

(1) Where the prosecution has been instituted contrary to the rules of 

procedure ; 

(2) Where the case Is suh judice ; 

(3) In cases the prosecution of which may be instituted only on complaint 
or on request, where there is no such complaint or request, or where the 
complaint or the request has been withdrawn ; 

(4) Withdrawal of prosecution ; 

(5) Death of the accused ; 

(6) Basher the accused ia not subject to the territorial jurisdiction of this 
country ; 

judgment of dismissal of prosecution shall be pronounced. 

Art, 341.—-Where the court is convinced that the case is not within ita juris- 
diction, it shall apart from taking the course provided in article 331 give a 
udginent pronouncing that an error in jurisdiction has been made and transfer 

e case to the competent court for trial. 

Article 342—A judgment may base on a rule of law other than the one 
applied to the offence as specified In the complaint of prosecution; provided 

at this is done in compliance with any of the following conditions :— 

(1) That the maximum principal punishment provided in the law so based 
in the judgment shall be equal to, or lighter than, that specified in the 
complaint of prosecution. 

(2) That the judgment shall base on facts set forth In the complaint of 
Prosecution (notwithstanding that another law is applied). 

Art, 350.—Where in a judgment a fine is imposed or “ not guilty,” or 
acquittal, or dismissal of prosecution, is pronounced; release of the accused 
shall ne deemed to have also been pronounced, if he has hitherto been detained 

custody. 

Further detention of the accused may in cases of necessity still be ordered 
notwithstanding that the judgment dismissing prosecution has been pronounced ; 

rovided that if within three days after the pronouncement no prosecution is 
stituted, such detention shall be deemed to have been rescinded. 

Art, 351.—The seizure of anything shall, in the absence of confiscation 
of the same being expressly pronounced, be deemed to have been rescinded. 

The scizure of anything may in cases of necessity be ordered to continue 
notwithstanding that a judgment dismissing prosecution has been pronounced ; 

rovided that if within three days after the pronouncement no prosecution 
b instituted, such seizure shall be deemed to have been rescinded. 

Art, 352.—Where things obtained through the commission of an offence 

have been seized, their restoration, if they ought to be restored to the injured 
rty, shall be pronounced by the court, notwithstanding that no application 
‘or the same has been made. 

Things which have been temporarily restored in accordance with paragraph 
2 of articlc 143 shall in the absence of any notice be deemed to have been per- 
mmanently restored. 

The party interested in things obtained through the commission of an offence 
may, in accordance with provisions of Civil Procedure, also assert his rights. 

Art, 353.—At trial notes shall be taken of the following :— 

(1) The court in which, and the date at which, the trial takes place; 

(2) The official titles and the full names of the judges, the procurator, and 
the registrar concerned, a8 well as the full names of the accused, his 
representative, advocate, assistant ad litem and the interpreter, (if 


any); 

(3) The causes of non-appearance of the accused, where he did not appear ; 

(4) The ruling and the reasons therefor in cases where it is ruled that the 
hearing shall be held in camera ; 

(5) The essential points of statements made by the procurator and of the 
arguments of the parties ; 

(8) The essential points of the examination of the accused, the witnesses, 
or the experts and of any evidence given by them ; 

(7) The documents or their essential points which have been read aloud 
to the accused in the hearing ; 

(8) Things produced in evidence and shown to the accused in the hearing ; 

(9) Things seized or produced for inspection in the hearing ; 

(10) The last reply of the accused at the conclusion of debate ; 

11) The judgment or other decisions announced ; 

12) The matters the noting of which is ordered by the presiding judge or 
those the noting of which is made on application of any party, his 
representative, or advocate with the approval of the presiding judge ; 

and other matters relating to the proceedings. 


* Art. 356.—-Notes taken at trial shail be the sole proof of the proceedings 
at the trial. 
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Art, 357.—Where In the notes taken at trial any document has been noted 
or it is stated that an appendix has been made of such document ; the contents 
of such document shall ave the same effect as that of the notes. 


REHEARING. 


25. Any convicted person may file with the Registrar of the Court a 
notice of motion for a rehearing or for a reduction of sentence. Such notice 
shall set forth generally the grounds on which the motion is based, and shall 
be filed ordinarily within 14 days after conviction but afterwards by special 
Jeave of the Court. 

: Part VI—New Trial. 


458.—In any of the follo cases :— 

ay “Where the things used in evi ence: on which the nd pment war based 
boo ap sean under a final judgment to ‘orged or fraudu- 

ently altere 

(2) Where the oral evidence, opinion or interpretation of a witness, expert, 

r interpreter, on which the judgment was based has been cotablizhed 
Bh a final judgment to be false ; 

(3) Where the judgment of an ordinary ora tigate court on which the judg: 

ent was based has been altered by a final judgment; 

(4) ® here uncontrovertible evidence is discovered to show that the person 
sentenced should receive a judgment of “ not quilty,”’ or of acquittal, 
or for an offence less serious than that found in’ the original judgment ; 

(5) Where the fact that the person pentcuced was maliciously prosecuted 
hag been established in a 1 judgmen 

(6) Where any of the judges who took part ig the original trial, former trial, 
on reliminary examination, or where any of the procurators who 

part in the preliminary investigation or Ledge has been found 
to oh guilty of malfeasance in office relating to the case and the judg- 
mene imposing the sentence on such judge or procurator has become 


application 1 may be made for a new trial aor the fhe benet of the person sentenced 
notwithstanding that Judgment has becom 


CIVIL PKOCEEDINGS. 


PeErrrIon, 


1. All proceedings shall be commenced by the filing of a petition, except 
where otherwise provided by these Rules. 

2. The petition shall contain a narrative of the material facts, matters, 
circumstances on which the plaintiff relies, such narrative being divided into 
paragraphs numbered consecutively, each paragraph containing, as nearly 
as may be, & separate and distinct statement or allegation, and shall pray 
specially for the relief to which the plaintiff may conceive himself entitled, 
and also for general relief. 

The petition must be as brief as may be consistent with a clear statement 
of facts on which the prayer is sought to be supported, and with information 
to the defendant of the nature of the claim set up. 

The petition may not contain statements of the mere evidence by which 
the facts alleged are intended to be ‘proved. 

3. There shall be filed three copies of the petition in English and Chinese, 
one separate copy in Chinese, and @ copy in English and Chinese for each 
defendant in the case. 

4. Filing fees are payable at the time of filing of the petition and no 
petition will be accepted until the filing fee is paid* © 


R. R. C. P.t—Sect. II.—Jurisdiction in Respect of Place. 


Art. 14.—Actions must be brought before the court of the general forum of 
the defendant, unless an exclusive jurisdiction is provided by law 
—The general forum of a person is determined by his residence. 
Where, a person has no residence in China or in any toreipn cou somntey oe ne 
pba is unknown, his last residence in China shall be deem 
residence. 


*Besides filing tee the petitioner has to pay hearing fee in the ame amount | 
the filing fee. On account of the difficulty ei periouced in collecting hearing fees, an 
in order to facilitate the keeping of accounts, it was decided in April 1924 that both 
filing and hearing foes must be paid at the time a petition is fle If the action is 
withdrawn or does not. cordon on for rReaeIne, the amount of the hearing fee is returned 
on application to the Regist 
eguiations ieting t to Civil  Poecedare of China—November 14th, 1921. 
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Where a Chinese subject who enjoyr the privilege of extraterritoriality 
abroad has no residence in China or his residence is unknown, his last. residence 
in China shall be deemed to be his residence ; {if he hax no such last residence or 
his last residence is unknown, the place in which the Ministry of Foreign Affairs 
fg situate shall be deemed to be his residence. 

Ari. 16.—The general forum of the Treasury shall be determined by the 
place in which the public office representing the Treasury in action is situate ; 
that of any public juristic person other than the Treasury, by the place in which 
the office of such public juristte person {s situate. 

The general forum of a private juristic person or any other body corporate 
allowed by law to act as a party in an action shall be determined by the place 
where the head office ot such juristic person or body corporate is situate. 

Art, 17.—Actions against apprentices, employees or other persons tem- 

rarily residing in a place in respect of richts relating to property may be 
rought before the court of the place in which such apprentices, employees, or 
persons are residing. 

Art, 18.--Actions in respect of righta to property against manufacturers, 
traders or other Bersons doing any commercial acts, who have established busi- 
ness offices may be brought before the court. of the place where such offices are 
situate, provided that such rights are connected with the business of such offices. 

Actions in respect of rights to property against. persons who use land for 
agricultural purposes and have a dwelling house or agricultural building on such 
land may be brought before the court of the place in which the land js situate, 
provided that such rights are connected with the use of such land. 

art. 19.—Actions in respect of rights relating to Property against a person 
having no residence in China, or whose residence tn China is unknown, may be 
brought before the court of the place in which his attachable property or the 
subject-matter In dispute is situate. 

Where the property of the defendant or the subject-matter in dispute con- 
sists of a debt, the place where the debtor’s residence or the security for the debt 
is situate shall be deemed to be the locus of the defendant's property or of the 
subject-matter in dispute. 

Art, 20.—Actions concerning the validity, performance or rescission of a 
contract or concerning damages or penalty for breach of contract, or concerning 
depreciation of value, or compensation for defects thereof may be brought before 
the court of the place of performunce. 

Art, 21.-—-Action& based on claima arising from negotiable Instruments 
may be brought before the court of the place of payment. 

Arf, 22.—Actions between a commerchil association or other body corp- 
orate and its members, or between the members themselves, based on a claim 
concerning membership, may be brought before the court of the general forum 
of such commercial association or body corporate. 

The provisions of the preceding paragraph apply mtalis mutandis to actions 
between a body corporate or its members and Its members of stat! or ita retired 
members. 

Art, 23.—Actions between the owner and a person charged with the care 
and custody of his property concerning the management of such property may 
be brouxht before the court of the place in which the duty or munagement is 
to be discharged. 

Art. 24.—Actions based on claims arising from wrongs may be brought 
before the court of the place in which such wrongs were committed. 

Art, 25.—Actions concerning real rights in immoyables or concerning 
partition or boundaries of Immovables shall be within the exelusive jurisdiction 
of the court of the place where such immovables are situate. 

Actions concerning real servitudes shall be within the exclusive jurisdiction 
of the court of the place in which the servient. lund is situate. Actions con- 
cerning the demarcation of land shall be within the exelusive jurisdiction of 
the court of the place in which the land burdened with demarcation fs situate. 

Art. 26.—-Where an action for debt against one and the same defendant in- 
volves questions affecting some real right in immovables being securities for 
the debt, such action may, by amalzaination of jurisdiction, be brought before 
the court of the place in which such immovables are situate. 

wirt, 27.—Actions brought reainst an owner or possessor of immovables 
for debts arising from the ownership or possession thereof or against any person 
for damages for Injury done to immovables or for compensation for compulsory 
purchase or use of land, may be brought before the court of the place in which 
such immovables are situate. 

Art, 28.—<Actions for a declaration of the right of succession, or for restor- 
ation of property acquired in suecession, or for partition or inventory of a deceased 
person’s estate, and actions concerning legal portions legacies, or any acts or 
dispositions to take effect upon death may be brought before the court of the last 
gencral forum of the deceased. 

Where the deceased was a Chinese and at the commencement of succession 
he had no residence in China or his residence in China was unkuown, his last 
residence in China shell be deemed to be his residence ; if he had no last. residence 
in China at all, or his last residence in China is unknown, the place where the 
Ministry of Foreign Affairs is situate shall be deemed to be his residence. 

Art. 29—Actions in respect. of the liabilities of the estate of the deceased 
may be brought. before any of the courts mentioned in the last proceeding Article 
provided that some portion of the estate is within the jurisdiction of such court. 

Art. 30—Actions in respect of fees or other money which may be due from 
any party in another action to his agent in Htigation, assistant ad litem, special 
agent or any other person authorized to receive court processes (on his behalf) or 
to any process-server may be brought before the court which has tried such 
oth te action as a Court of First Instance, without regard to the amount of money 
in dispute. 

-irt. 31.—If a person has any claim to the subject-matter In dispute between 
two partics In an action, he may sue in the court Which is trying or hag tried 
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the action as a Court of First Instance, unless the legal effect of pendency of 
such action has become extinct. 
drt, 32.—Where several persons are Jointly sued as defendants in a joint 
action, and they are not subject to a common general forum, the action may be 
brought before the court of the general forum of any one of them, unless they 
have a common special forum. 
rt. 33,—Where the residence, the locus of immovables, the locus of wrongr, 
or any other locus material to the determination of jurisdiction is or are situate 
in the judicial districts of several courts, the action may be brought. before any 
one of such courts. 
Art. 34.—Where an action is within the concurrent jurisdiction of several 
courts, the plaintiff may elect to sue in any one of such courta. 
Art, 37.—No application for setting aside rulings given in the determination 
of jurisdiction may be made. 
Sect. IV.—Jurisdiction by Consent. 


ti rei aa Court shall motu proprio investigate whether it has jurisdic- 
ion e case. 

Art. 39.—The parties may, by consent, submit to the jurisdiction of a Court 
ih Eine Instance, notwithstanding that such court would by law have no juris- 

on. 

The consent mentioned In the preceding paragraph must refer to a definite 
action or to an action arising from a definite legal relation. 

Art, 40.—The consent to submit to a jurisdiction shall be evidenced in 
writing, unless it has been entered into the notes of the proceedings by the 
registrar of the court. 

Where the defendant does not demur to the jurisdiction of the court and 
pleads in the case he shall be deemed to have submitted to the jurisdiction of 
such court by consent. 

Art. 41.—The provisions of the last two preceding Articles shall not apply, 
where the action is not one concerning rights to property, or where the action 
is within the exclusive jurisdiction of a particular court. 


Sect. V.—Withdrawal of Officers of the Court. 


Art, 42—A judge shall of his own accord withdraw from the exercise of 
his functions in any of the following cases. 

(1) Where he or his wife is a party te the action or is connected with one 
of the parties as a joint obligee or obligor or as a surety or a person prin- 
cipally liable ; if his wife is a party to the action, this rule shall apply 
notwithstanding that the marriage has been dissolved. 

(2) Where he is a relative of or has adoptive relationship with one of the 
parties, notwithstanding that in the case of relationship by marriage 
or adoption, such relationship has been dissolved. 

(3) Where he is a betrothed spouse of one of the parties. 

(4) Where he is the statutory agent, super y ising guardian, curator, or o 
member of the family council of one of the parties, or has acted as such. 

(5) Where he ts an agent in litigation, special agent or assistant ad litem 
in the action, or has acted as such. 

6) Where he has acted as a witness or expert In the action. 

7) My he has taken part in a former trial or arbitration (of the same 
case. 

Art. 43.—A party to an action may apply for withdrawal of a judge in any 

of the following cases :— 

(1) Where the judge exercises his functions, notwithstanding that he 
should withdraw as provided in the last preceding Article. 

(2) Where it is apprehended with good reasons that he may be biassed. 

art. 44.—In cases provided in item (1) of the last preceding Article, an 
application for withdrawal may be made by a party at any time, irrespective 
of the stage of the precedings. 

In cases provided in item (2) of the last preceding Article, no party who has 
made some allegation or has pleaded to the allegation of the opposite party 
may apply for withdrawal, except where the grounds for withdrawal did not arise 
until thereaftcr or were then unknown to the party. 

rt. 45.—Application for withdrawal of a judge shall be made in writing 
or orally, with a statement of grounds, in the court to which the judge (whose 
withdrawal was moved) belongs. 

The crounds on which the application for withdrawal of a judge wes based 
and the facts referred to in the proviso of paragraph 2 of the last preceding 
Article chall be set out by the party alleging it, provided that the court may 
te Propric investigate evidence relating to the grounds specified in paragraph 

of Article 43. 

The judge, whose withdrawal has been applied for, may, in regard to the 
pe gen pon submit a written opinion, which may be used to verify the explana- 

lons referred to in the last preceding paragraph. 

Art. 48.—The judge from whose withdrawal an application has been made 
shall not act in any way in the case before it ts concluded, except as regards 
matters which require to be disposed of urgently. 

Art. 49.—Where a judge is in doubt as to whether he should of his own 
accord withdraw, he muy request the court having jurisdiction over applica- 
tion for withdrawal to give a ruling to that effect. 

That court having jurisdiction over applications for withdrawal, on finding 
the existence of grounds for a certain judge to withdraw, shall molu proprio 
give a ruling to the effect. 

rt. 60.—Where the ruling referred to In the last preceding article Is given 
without a previous examination of parties, it nay not be served on them also, 


Google 


338 SHaneHal: Its Mrxep Court anp CouNcIL 


Art. 51—The provisions of this section apply mutatis mutandis to Registrars 
and Interpreters, and rulings in such cases shall be given by the Court to which 


such officers belong. 


Part II.—Ch. I.— Commencement of Actions. 


Art, 284,—Every action shall be commenced by filing a complaint to the 
court setting forth the following particulars : 

(1) The parties. 

(2) The subject-matter. 

(3) An allegation of the matters to be adjudicated (by the court). 

(4) The court. 

All matters which are essential to the determination of jurisdiction of the 
court shall be noted in the complaint. 

All preparatory matters for debate shall also be noted in the complaint. 

Art, 285—Where, by one action, the plaintiff demands hoth the taking 
of accounts and the performance by the defendant of the obligation arising from 
the juristic relation concerned, he may reserve his allegation as to the scope of 
the performance until the defendant has made a report of the accounts. The 
same rule applies where a plaintiff commences an action for a declaration of the 
performance to be effected by the defendant along with a demand for the taking 
of accounts. 

Art, 286—No action for a performance not due may be commenced, unless 
it Is to be apprehended that the defendant might default when it becomes due. 

Art, 287.—No action for a declaration of the existence or non-existence of 
a juristic relation, or for a declaration of the genuineness or falsehood of an in- 
strument may be commenced, unless the plaintiff! has same immediate legal 
interest in such declaration. 

Art, 288,—Several action against one and the same defendant, which are 
all subject to the jurisdiction ot the court concerned, and for which the same 
procedure may be adopted, may be commenced jointly. 

Art. 289.—The court shal! motu propris investigate whether the commence- 
ment of any action is in due forn: and proper in other respecta. 


Art. 294.—The legal effecta of the pendency of an action begin with the 
commencement of the action. 

Art. 295.—No party may Institute a further action In respect of any matter 
which has been barred by virtue of the pendency of an existing action. 

The court. shall motu proprio investigate the circumstances described in the 
preceding paragraph, 

Art. 296.—After the legal effects of pendency of an action come into being 
no change in any matter muterial to the determination of jurisdiction shall 
affect the jurisdiction of the court concerned. 

Art, 297.—After the legal effects of pendency of an action come Into being, 
no transfer of the subject-matter in dispute shall affect the existing action. 

The transferee may, however, with the consent of the other party, under- 
take the proceeding in place of the transferror or bring a separate action in 
accordance with the provisions of Article 31. 

«irt. 298.—After the legal effects of pendency of an action come into being, 
the plaintif? may not cause the action to be altcred or subjoined with another 
action, unless the defendunt. gives consent thereto or the defendant's defence 
and the conclusion of the action will not be seriously embarrassed thereby. 

Where the defendant raises no objection to the alteration or subjoin in 
or to the action and makes arguments on the merits of the case, he shall be 
deemed to have given consent to the alteration or subjoining. 

‘i rt. 299.—Nothing in the last preceding Article shall affect the following 
acts : 

(1) The amending or correcting of any statement in law or in fact without 
altering the subject-matter in dixpute. 

(2) The enlareing or reducing of the matters alleged for determination 

y the court. 

(3) Owing to alteration in circumstances, the substituting of new allegations 
for those first. mude. 

(4) Where the subject-matters In dispute are such as by law must be jointly 
decided with respect to several persons or where several persons must 
jointly sue or be sucd, the subjoining of one or more persons, originally 
not being a party to the action, as a party to the action. 

(5) Where during the progress of the proceedings, a dispute arises as to 
whether a certain juristic relation does or does not exist, on which juristie 
relation the decision of the whole or a part of the case depends, a re- 
quest, to the court that such juristic relation also be determined by a 
judyment. 

Art, 300.—No alteration or subjoining to an existing action may be made, 
if the new action would not be subject to the jurisdiction of the court concerned, 
except where the case is one described in Item (5) of the last preceding Article, 
and the jurisdiction thereof may be changed hy the parties’ mutual consent. 

No new cause of action may be subjoined, if the procedure for the original 
action can not be adopted for the new action. 

Art, 301.—Where there is no alteration or subjoining to the existing action 
or where alteration or subjoining to the existing action ls allowed as it will not 
seriously embarrass the defendants’ defence and the conclusion of the case, no 
notice of objection thereto may be given. 

Art, 302.—The defendant may, after the service of the summons for appear- 
ance on the day for debate and before the conclusion of debate institute a 
cross action in the court in which the original action is pending. 

No plaintitf! may institute o re-cross action to the cross action. 
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Art. 303.—No cross action may be instituted, if it is not subject to the 
jurisdiction of the court in which the original action 1s pending, unless the subject- 
matter of the cross action is co-related with that of the original action or may be 
set up as a defence against the subject-matters of the original action and the 
jurisdiction thereon may be altered by the parties’ mutual consent. 

No cross action may be instituted, if the procedure for the original action 
can not be adopted for the cross action. 

Art. 304—The provisions of Article 240, ph 2 apply mutatis mutandis 
to the institution of a cross action. 

Art. 305.—Alteration or subjoining to an existing action and institution 
of cross action may be done during debate. 

In circumstances described in the preced! Perecrart » the legal effect of 
endency of the new action or cross action beg with the oral statements of 
he matters which ought to be set forth in the commencement of action. 

Alteration, subjoining or institution of a cross action made during debate 
shall be recorded in the note of debate and, if the opposite party be not present, 
a@ copy of the note shall be served on him. 

rt. 306—Before judgment becomes final the plaintiff may at any time 

withdraw the whole or a part of the action, provided that where the defendant 

Mer Ponte t peadered arguments on the merits of the action, his consent must 
e first. o! ed. 

Withdrawal of action effected during debate shall be recorded in the note 
of eee and if the opposite party be not present, a copy of such note shall be 
served on if 

Art, 307—An action, when withdrawn, shall be deemed to have not been 
commenced, provided that no cross action shall lose ite effect simply by reason 


of the withdrawal of the original action. 
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Ch. V.— Actions Concerning Status.—Sect. I—Actions Concerning Marriage. 


Art, 668.—Jurisdiction over actions for nullifying or avoiding marriage, or 
for contesting the validity of marriage, or for divorce or restitution of conjugal 
community shall be exclusively exercised by the District Court of the place 
to which the general forum of the husband, or, in case he is dead, his general 
forum at the time of his death belongs. 

Where the husband has no residence in China, or his residence is unknown 
his last residence shall be deemed to be his residence; where he has no last 
residence or his last residence is unknown, the place designated by the order 
of the Ministry of Justice* shall be deemed to be his residence. 

Art. 669.—Where the action is brought by the husband or the wife, the 
other spouse shall be made detendant. 

Where the action is brought by a third person, both the husband and the 
wife shall be made defendants, provided that in case the husband or the wife 
is already dead, only the surviving spouse shall be made defendant. 

Art. 670.—In cases concerning marriage, a husband or wife may have 
procedural capacity, notwithstanding that he or she is incapable of undertaking 
obligation by his or her own independent juristic act, provided that where the 
husband or wife is an interdict, the proceedings in the action shall be conducted 
by the guardian or in case one spoure is the guardian of the other by the super- 
vising guardian on his or her behalf. 

Where the proceedings are conducted by a husband or wife personally who 
is Incapable of undertaking obligation by his or her own juristic act, the presiding 
judge of the trying court shall on application or, in case of necessity, motu 
proprio, appoint or allow the applicant himself or herself to appoint a lawyer 
as agent ud litem. 

In circumstances described in the preceding paresraph, the presiding judge 
may award to the lawyer a reasonable amount of remuneration. 

The ruling appointing an ayent ad litem shall be served on the agent 
appointed. 

Art, 672—Actions for nullifying, avoiding, or contesting the validity 
of a marriage and for divorce or restitution of conjugal community may be 
commenced jointly, and any alteration, subjoining or institution of cross action 
thereto may be made before the conclusion of debate in the Court of First Instance 
or of First Appeal. 

Actions not concerning marriage, such as maintenance, delivery of custody 
of children, or restoration of matrimonial gifts or dowry, may be commenced 
jointly with the actions mentioned in the preceding paragraph, or effected in 
the form of a new action or cross action during the course of procecdings. 

Art. 673.—Where an action for nullifying, or avoiding a marriage, or for 
divorce or restitution of conjugal community is dismissed as groundless the 
plaintiff thereof may not thereafter institute a separate action on any ground 
which he might be entitled to urge by reason of consolidation, alteration or 
subjoining. 

Wocere any of the actions refcrred to in the preceding paragraph is instituted 
in the form of a cross action and Is dismissed ag groundless, the defendant thereof 
may not thereafter institute a separate action on any ground which he might be 
entitled to urge as a ground for instituting cross action. 

Art. 674.—The provisions relating to the effects of admission shall have no 
applicution to cases concerning marriage. 

The provisions relating to the effects of admission and of und'sputed facts 
shall have no application to actions for avolding marriage or for divorce or for 
restitution of conjugal community, so far as the causal facts relied upon as ground 


*By the Court. 
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for avolding marriage, divorce or refusing conjugal community are concerned, 
and shall have no application to actions tor nullifying or contesting the validity 
of a marriacc, so far as the causal facts relled upon are concerned. 

Art, 675.—In order to confirm or to determine the validity of a marriage, 
the court may, molu Pronto. investigate evidence and may take into consider- 
ation facts not allege: by the parties. 

Before judgment, inquiries into the results of the investigation of the 
evidence and the facts referred to in the preceding paragraph ll be made 
of the partics. 

Art. 677.—In an action for divorce or restitution of conjugal community, 
the court shall from time to time during the course of debate persuade the 
parties to come to a compromise. 

Art. 678.—In an action for divorcee or restitution of conjugal community, 
if the court considers that there is a hope that the parties may live together in 
conjugal happiness, it may stay the proccedinga for a period not exceeding one 
year, provided that no second stay may be made. 

rt. 679.—The court may, on application, order maintenance, or custody 
of the children, and other provisional isposal. 

Art. 680.—Where one of the spouses dies before the judgment becomes 
absolute, the procecdings in the action shall be deemed to have been ended, 
unless the action is one to which both spouses are jointly made defendants. 

Art. 681.—In an action concerning marriage, if the plaintiff dies before the 
judgment becomes absolute, any person, who has the right to institute the same 
action may within aix months after the death of the plaintiff succeed to the 
proceedings in the action. 

Art, 682.—The judgment in an action for nullifying or avoiding a marriace 
or for contesting the validity of a marriage, which has become absolute when 
both spores are alive shall also be effective against a third person. 

Where an action fornullifying a marriage, based on the ground of re-marriace, 
is dismissed as groundless, the judgment thereof shall be effective against the 
former spouse of the party only if he or she has intervened in the action. 

Sect. I1.—Actions Concerning Hereditury Adoption. 

Art, 689.—Jurisdiction over actions for nullifying or avoiding hereditary 
adoption or for contesting the validity of hereditary adoption shall be exercised 
by the District Court of the place to which the general forum of the adoptor or, 
in case he is dead, his general forum at the time of his death belongs. 

Art, 690.—In cases concerning hereditary adoption, the adoptive father 
may suc or be sued alone notwithstanding that both the adoptive parentsare alive. 

Art, 691.—Where the adoptor or the adoptce is a person with want of 
discretionary powers, the proceedings in the action shall be conducted by the 
statutory agent on his behalf. 

In an action between the adoptor and the adoptee, ff the adoptor is the 
guardian of the adoptee, the proceedings shall be conducted by the supervising 
guardian on the adoptee’s behalf, and if the adoptor has parental power over 
the adoptee, the presiding judge of the trying court shall, on the application of 
an intcrested party, appoint a special arent for the adoptee, 

The provisions of Article 62, paragraphs 2 to 4 shall apply mudatis mutandis 
to the appointment of the special agent referred to in the preceding paragraph. 

Art. 692.—Except where it is otherwise expressly provided by this section 
the provisions relating to procedure in actions concerning marriage shall apply 
mudatis mutandis to the procedure in actions concerning hereditary adoption. 


Sect. I11.—-Actions concerning Redationship between Parents and Children. 


Art, 693,—Jurisdiction over an action for repudiating or acknowledging 
the legitimacy of a child or for nullifying or avoiding a legitimation or for con- 
testing the paternity of a child born after the conclusion of the mother’s second 
marriage shall be exclusively exercised by the District Court of the place to 
which the general forum of the child or, in case he (or she) is dead, his (or her) 
general forum at the time of death belongs. 

Art. 694.—In an action for repudiating the legitimacy of a child, if the child 
dies before the judzment become absolute, the proceedings therein shal! be 
deemed to have ended. 

sirt, 695. —In an action for acknowledging the legitimacy of a child, if the 
child dies before the judgment becomes absolute, the proceedings therein shall 
be deemed to have been ended. 

zirt, 696 —In an action for avoiding a legitimation, ff the father or the 
mother who should be made defendant in the action is dead, the procurator 
shall be made defendant in the action; if death takes place before the judement 
becomes absolute, the procurator shall suceeed him or her to continue the action, 

Art, 697.—In an action for determining the paternity: of a child born afrer 
the conclusion of the mother’s second marriage, the husband of the motber and 
her former husband shall be reciprocally nade defendants, 

Where the action is commenced by the child, the husband of the mother 
and her former husband shall be made joint defendants; If one of them dics 
the surviving one shall be made defendant. 

In circumstances described in the first paragraph, if the husband of the 
mother or her former husband is dead, in circuinstances described In the second 
paragraph, if both the husband of the mother and her former husband are deid 
the procurator shall be made defendant in the action, if death takes place before 
the Judgment becomes absolute the procurator shall succeed him or her to 
continue the action. 

Art. 698.—Jurisdiction over an action for depriving a person of hls parenta} 
power or of his right of managing property, or for restoration of such deprived 
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rights shall be exclusively exercised by the District Court of the place to which 
the general forum of the person who has or has once had the parental power or, 
fm case he ir dead, his general foruin at the time of death belongs. 

Art. 699.—In an action for restoration of deprived rights, the person who, 
for the time being, exercises the parental power or the right of managing pro- 
perty, or the guardian shall be made defendant. 

Art. 700.—In an action for depriving a person of his parental power or of 
his right of managing property, or for restoration of deprived rights, if the child 
or the person who has or has once had parental power over the child or the person 
who has or has once had parental power over the child dies before the judgment 
becomes absolute, the proceedings therein shal] be deemed to have been ended. 

Art. 702.—The provisions relating to the effects of admission, and undis- 
puted facts shall have no application to the actions specified in this chapter. 

Art, 703.—In any of the actions specified in this chapter, the court may, 
motu proprio, investigate evidence and may take into consideration facts not 
alleged by the parties, provided that. before judgment inquiries into the results 
of the Investigation of evidence and the above stated facts shall be made of 
the parties. 

Art. 704.—The provisions of Article 668, paragraph 2; Article 670; Article 
671, paragraph 1, 2 and 4; Article 672, paragraph 2; Article 676; Article 
679; Article 681; Article 682, paragraph 1; Article 688, and Article 691 shall 
apply mutatis mutandis to the actions specified in this section. 

The provisions of Articles 672, paragraph 1 and Article 673 shall apply 
mutatis mutandis to actions for nullifying or avoiding a legittmation, or for 
depriving a person of his parental power or right of managing property or for 
restoration of such deprived rights. 

The provisions of Article 684 to 686 shall apply mufatis mutandis to actions 
for depriving a person of the right of the parental power of managing property. 


Sect. IV.—Interdiction and Quasi-Interdiction. 


Art. 705.—Jurisdiction over an application for interdiction shall be exclu- 
alvely exercised by the Local Court of the place to which the general forum 
of the person sought to be interdicted belongs. 

The provisions of Article 668, paragraph 2 shall apply mutatis mutandis to 
the determination of the forum referred to in the above paragraph. 

a{rt. 706.—An application for interdiction may be made orally or in writing 
and shall set out the causal facts and evidence thereof. 

Art. 707.—The court may, before the commencement of the proceedings 
for interdiction, order the applicant to submit a certificate of medical opinion. 

Art. 708.—No proceedings for interdiction shall be public. 


Art, 710.—The court shall, having regard to the facts and the evidence 
alleged by the applicant, motu proprio, make necessary Investigations. 

Art. 711.—The court shall examine the person sought. to be interdicted 
before an expert or experts; except where such examination may affect the 
health of the person sought to be examined or where, on account, of the clr- 
cumstances of the case, there is difficulty in conducting such examination, 

The examination referred to in the preceding paragraph may be conducted 
by a judge acting on request. 

Art. 712,—Until the court has inquired of the expert of the mentel condi- 
Hon of the person sought to be interdicted, no declaration of interdiction may 

e made. 

Art, 713.—Where interdiction is declared, the costs of the proceedings 
thereof shall be borne by the interdict. 

Art, 714.—Before declaration of interdiction, the court may, in order to 
protect the body or property of the person sought to be interdicted, direct any 
necessary measures; the aame rule applies where after declaration of interdiction 
the court considers such measures to be necessary. 

The provisions of Article 630 paragraph 3 shall apply mutatis mutandis to 
the circumstances described in the preceding paragraph. 


Art. 717.—The ruling declaring laterdiction shall state the reason therefore. 

art, 718—-The ruling declaring interdiction takes effect at the time when 
the service of the same ls received by the statutory agent or by the person who, 
by law, should be the guardian of the interdict ; If there is no statutory agent 
nor any person who, by law, should be the guardian of the interdict, it takes 
effect at. the time when the service of the same is received by the procurator.* 

Art. 719.—After the service of the ruling declaring interdiction, the court 
eheil couse the main points of the ruling to be published by such means as it 

t. 

Art, 720.—No appeal shall Ile from any ruling declaring an interdiction. 

Any person, who, according to the provisions of the civil law, has a right 
fo ap yen for interdiction may commence an action against the declaration of 

erdiction. 

Art, 721.—Jurisdiction over an action against a declaration of interdiction 
shall be exclusively exercised by the District Court of the pace in which the 
Local Court which made a ruling on the application for interdiction is situate. 


*Municipal Police. 
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Art. 722.—In an action against declaration of interdiction, the applicant 
for the interdiction shall be made defendant. 

Where the action is commenced by the applicant or the applicant is dead, 
the procurator® shall be made defendant; if the death takes place before the 

paiment becomes absolute, the procuratort shall succeed him or her to con- 
ue in the action. 

Where the action is commenced by the procurator,t the statutory agent of 
the interdict shall be made defendant. 

Art. 723.—KEvery action against a declaration of interdiction shall be 
commenced within the unalterable period of thirty days. 

The period referred to in the preceding paragraph begins to run, as against 
the interdict, from the time when he learns of the declaration of the interdiction, 
or, as against any other person, from the time when the order declaring the 
interdiction takes effect. 

Art, 724—The person declared to be interdict has procedural capacity 
in an action against the declaration. 

The provisions of Article 670 paragraphs 2 to 4 apply mutatis mutandis to 
the conducting of procedural acts by the person declared to be interdict. 

Art. 725.—No other action may be jointly commenced with the action 
against the declaration of interdiction, nor a new action or cross action instituted 
during the progress of the proceedings. 

Art. 726.—Where the person declared to be interdicted dies before the 
Judgment becomes absolute, the proceedings in the action shall be decmed to 
have been ended. 

Art. 727.—The provisions of Article 671 paragraphs 1, 2 and 4, Article 681, 
Article 688, Article 702, and Article 703, shall apply mutatis mutandis to actions 
against declaration of interdiction. 

The provisions of Articles 711 and 712 shall apply mufatis mutandis to 
actions against declaration of interdiction, provided that where the trying court 
considers the expert opinions given at the Local Court to be truthful, it shall 
not be necessary to order such opinions to be given anew. 

Art. 728—Where the court. considers the action against the declaration 
of interdiction well grounded, it shall revoke the ruling by which the interdiction 
was declared. 

In the circumstances described In the preceding paragraph, the court may, 
before the judgement. becomes absolute, direct such measures as may be necessary 
for the protection of the person or property of the interdict. 

Art. 729——Any act done by the guardian before the revocation of the 
ruling for interdiction still remains valid. 

No act done by the interdict before the revocation of the ruling for inter- 
diction may be avoided by reason of the ruling for interdiction. 

Art. 730.—When the judgment revoking the order for interdiction haa 
become absolute, the court which has tried the case ag a Court of First Instance 
shall cause the judgment to be published by the same means by which the 
declaration of interdiction was published. 

Art, 731.— Whoever, according to the provisions of the Civil Law has a 
right to apply for interdiction may, after the cessation of the cause for interdic- 
tion, apply for cancellation of interdiction. 

Art, 732.—Jurisdiction over an application for cancellation of interdiction 
shall be exclusively exercised by the Local Court of the place to which the 
general forum of the interdict belongs. 

If the interdict has no general forum In China, the application mentioned 
in the preceding paragraph may be made in the Local Court which has made a 
decision in the application for interdiction. 

Art. 733.—The provisions of Articles 708 to 712 shall apply mufatis mu- 
tandis to applications for cancellation of interdiction. 

art. 734—If the interdiction is cancelled, the costa of the proceedings in 
the application for cancellation shall be borne by the Interdict. 

except as provided for in the preceding paragraph, the costs of the pro- 
ceedings shall be borne by the applicant, provided that where the application 
was made by the procurator,t they shall be borne by the Treasury.t 

Art. 735—The ruling cancelling the interdiction shall be served on the 
applicant, the procuratort and the interdict. 


Art. 736.—The ruling dismisying an application for cancellation of inter- 
diction shall be served on the applicant. 
Whoever has a right to apply for cancellation of {nterdiction may commence 
an action against the ruling dismissing such application. 
The provisions of Article 721, Ariticle 722, Articles 724 to 728, Article 729 
pomgsraph 1 and Article 730 shall apply mutatis mutandis to actions referred to 
the last preceding paragraph. 
When an application for cancellation of interdiction is dismissed for con- 
travention of law, the applicant may make an appeal. 
Art, 737,—The provisions of this section shall apply mufatis mufandis to 
the proceedings for quasi-interdiction. 
The provisions of Article 707, Article 711 and Article 712 shall have applica- 
tion in cases where prodigality is made the ground for quast-interdiction. 
Art. 738.—Where (the application for) quasi-interdiction is based on the 
und of prodigality, the court may, having regard to the circumstances of 
e@ case, suspend the proceedings. 
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Sect. V.— Declaration of Death 


Art. 739.—Except where it Is otherwise provided by this section, the ai 
visions of Articlese 636 to 650 shall apply mudatis mutandis to the procedure in a 
declaration of death. 

Art. 740—Jurisdiction over an application for declaration of death shall 
be exclusively exercised by the Local Court of the place in which the missing 
person’s residence is situate. 

The provisions of Articles S68 paragraph 3 shall apply mutatis mutandis 
to the determination of the forum referred to in the preceding paragraph. 

Art, 741.—The application for declaration of death shall set out the causal 
facts and the evidence thereof. 

art. 742,—The public summons (in connection with the declaration of 
death) shall state: 

(1) That the missing person must within the period specified report to the 

court the fact of his being alive, otherwise he will be declared dead. 

(2) That any person who knows the fate of the missing person shall within 

the period specified report to the court of all that he knows In the matter. 

Art, 743.—The provisions of Art. 658 paragraph 1 and Art. 659 shall apply 
mutatis mutandis to the publication of the public summons and to the period 
of such publication. 

The public summons may be effected by posting it at the place for posting 
vie court ® notices, if one hundred years have elapsed since the missing person’s 


In circumstances described in the preceding ; paragraph, it shall be permissible 
to allow only two months, beginning from the date of publication, as the period 
for publication of the public summons. 

drt, 744.—Whoever has a right to epply may join in the application as 
co-applicant and intervene in the proceedings or continue the proceedings on 
behalf of the original applicant. 


* Art. 746.—The court shall, having regard to the facts and evidence alleged 
by the applicant, motu proprio, make necessary investigations. 


Art, 747,—Where the missing person has reported his survival and the 
applicant denies such fact, the court shall stay the proceedings until the judg- 
ment has become absolute. 

Art. 748.—The judgment for the declaration of death shall fix the date 
and hour at. which the death is presummed to have taken place. 

Art. 749——If the death is declared the costs of the proceedings for such 
declaration shall be berne by the deccased’s estate. 

rt. 750.—Any person legally interested may commence an action againat 
the declaration of death. 

If the action referred to in the preceding paragraph is commenced by the 
Peron by whom the application for the declaration of death was made or where 

¢ has died, the procurator® shall be made the defendant; ff the applicant dies 
before the Judxment becomes absolute the procurator® shall succeed him to 
continue the action. 

Art, 751.—Apart from as provided for in the Article 647 paragraph 2, an 
fotton against the declaration of death may be commenced in any of the fol- 
lowing cases : 

{3} Where the person declared to be dead is still alive. 

2) Where the date and hour fixed in the declaration as the time of the 
death is found to be unfit. 

4rt, 752.—The provisions of Article 649 shall have no application in cases 
where the action against the declaration of death is based on the ground specified 
in the first Item of the last preceding Article. 

Art. 753.—Where there are several actions against the declaration of 
death, the court shall consolidate them in one procedure and the provisions of 
Article 67 apply mutatis mutandis. 

Art, 754—The provisions of Article 725 and Article 727 paragraph 1 shall 
apply mufatis mutandis to actions against declaration of death. 

Art, 755.—The judgment by which the declaration of death is cancelled 
or the date and hour of death Is corrected shall be effective as against everybody, 

rovided that it shall not affect any act which has been performed bona fide 

efore the judgment becomes absolute. 

Where in consequence of the judgment referred to in the preceding. - 
graph, a person who has acquired rights by virtue of the declaration of death 
loses his rights, his lability to return the property shall be limited to the existing 


benefit. 
Sect. VIII.—Procedural Relief.t 


Art, 130.—Where a party to an action 1s of such condition that to pay 
out the costs may involve himself or hie family in great difficulty tn livelihood, 
the court shall, on application, by a ruling, grant him procedural relief, unless 
his right is apparently unnecessary or impracticable to be protected or enforced. 

Art, 131.—The court grants procedural relief to a party foreigner, it 
according to treaty, or laws of his nationality, a Chinese citizen, when action 
as a party {n a court of that country, enjoys the same Sa et 

n investivating foreign laws, the court may request the Ministry of Justice 
to give an opinion which shall be binding on such court. 

Art, 132.—An application for procedural relief shall be made orally or in 
writing in the trying court. 
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The applicant under the preceding paragraph shall estahlish the cause of 
his action by means of evidence, and shall, at the same time, file to the court a 
cortified statement made by a competent official of his status, occupation, 
family and financial condition, and the amount of tax payable by him. 


Art, 133.—When an application for procedural relief ig granted, it shall 
have the following effects : 


(1) The party relieved shall be temporarily exempted from paying the court 


fees. 
(2) The party releved shall be temporarily exempted from paying the fees 
and disbursement due to the process-server. 


(3) The party relleved shall be exempted from furnishing securities for 


costs. 

(4) The court may, on application or motu proprio, appoint a lawyer for 
the party relieved, in which case, he shall also be temporarily exempted 
from paying the fees for the lawyer thus appointed. 

Art. 134.—The effects of the granting of procedural rellef shall extend to 
conditional attachment, conditional disposal, appeal for setting aside a 
judgment and appeal for setting aside a ruling. 

Y 


rt, 135.—The effects of the granting of procedural relief shall become 
extinct on the death of the party relieved. 


Art, 136.—When It ts discovered that the requisites for granting procedural 


relief are defective or have become extinct the court shall, on application or 
motu propria cancel, the relief by a ruling. 


Art. 137.—-Where a party being able to pay costs, obtains procedural relief 
by fraudulent. misrepresentation, the court shall impose on such party a fine, not 
exceeding 200 yuan. 

Art. 138.—Where the party relleved has, as a matter of fact, means to 

y the costs or hag afterward become able to do so the court shall, on applica- 
fon or moiu propri.+ by aruling order him to repay the costs tem orarily exempted. 

The ruling referred to in the preceding paragraph shall be given by the 
court before which the action is pending, provided that where the action has 
already been disposed of, the ruling shall be made by the court having tried 
the case as a Court of First Instance. 

Art. 139.—-The Treasury may exact the court. feea temporarily exempted 
from an opposite party who has been ordered to bear the costs. 

The process-server, the lawyer, who has served for the party relleved in 
the action may recover the fees or disbursement due to him m an opposite 
party who has been ordered to bear the costs. 

The person making exaction or recovery under the last preceding two 
paragraphs may apply to the court for the determination of the amount of 
compensation and an order of execution thereof. on the ground that !t is a debt 
in favour of the party relieved and capable of execution. 

Art, 140.—Where an application for prodecural relief, appointment of a 
lawyer, cancelling of procedural relief, or repayment. of fees temporarily exempt- 


ed is dismissed by a ruling of the court, the applicant inay prefer an appeal 
against such ruling. 


Where the court by 8 ruling cancels a grant of procedural rellef and imposes 
@ fine on the party relieved for fraudulent misrepresentation. or orders him 


to repay the fees temporarily exempted, such party may prefer an appeal 
against such ruling. 


No notice of objection against a ruling granting procedural relief oF 
appointing a lawyer for a party may be made. 
SECURITY TO ANSWER SvuIrT.* 


5. Upon petition being filed the Court shall issue a summons to be 
served with a copy of the petition upon the defendant calling upon him to 
appear in person before the Court to give security for his appearance in 
answer to the suit. 

If the defendant fails to appear @ warrant shall forthwith be issued for 
his arrest but the Court may if it thinks fit adjourn the summons and notify 
the defendant thereof. 

The summons shall state clearly that if the defendant fails to appear as 
ordered he shall be liable to arrest and shall contain a notice that if the de- 
fendant desires to avoid being temporarily detained he shall immediately give 
notice to the Court of the names of his intended sureties and shall appear in 
answer to the summons accompanied by such sureties. 

6. The defendant shall be held in custody by the Court until he gives 
bail or security with a surety or sureties to the satisfaction of the Court in 
such sum as the Court shall think sufficient to secure his attendance but 
not exceeding the probable amount of the debt or damages to be recovered in 
the action, that he will appear at any time when called on, while the action 
is pending. If the defendant fails to appear when called upon to do so, his 
surety or sureties shall forthwith pay into Court the amount of such security 
and in default thereof shall be liable to be arrested and kept in custody until 
the same is paid. 

7. Where money is paid into Court as security or otherwise such money 


shall not, nor shall any part thereof, be paid out without the specific order of 
the Court. 


*Amended on November Ist, 1922—See page 383. 
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8. Where there is reasonable cause for suspicion that a defendant is 
about to abscond from the jurisdiction of the Court, the Court may, upon 
ex parte application by tho plaintiff supported by satisfactory evidence at 
any time after petition is filed, order that defendant be forthwith arrested 


and detained in custody until he gives such security for his appearance as 
the Court shall order. 


Sect. VII.— Security Given in Litigation 


Art. 119.—¥Except where it is atherwise provided by laws or ordinances 
or stipulated by the parties’ agreement, security in litigation shall be furnished 
by depositing ready money or such commercial securities as have been recognized 
by the court to be equivalent. to ready money. 

Where a party required to furnish security is unable to furnish it according 
to the provisions of the preceding paragraph, the court may allow him to lodge 
| bond executed by a person of means, residing within the district of the court, 

leu thereof. 

Art, 120,—The party beneficiary to the security acquires a right of pledge 
on the thing deposited, or, where the thing deposited is not a specific thing, on 
the depositor’s claim for the thing deposited. 

The person executing a bond shall, on the fallure of his principal to perform 
his obligation, be liable for the amount designated in his bond. 

4rt, 121.—In any of the following cases, the court ordering the security 
on ull, on application, by a ruling direct the thing deposited or the bond lodged 

e returned :— 

(1) Where the cause for furnishing security has become extinct. 

(2) Where the beneficiary party gives his consent thereto. 

PRN eae mentioned in the preceding paragraph may be made orally 
or in writing. 

Art, 122—In ordering the return of the security or the bond, as the case 
may be, the court must first interrogate the party beneficiary before the ruling 
can be given. 1 

An appeal Iles from a ruling given on the application referred to in the last 
preceding arise, and during the pendency of such appeal, the execution thereof 
8 e stayed. 

Art, 123—Where the plaintiff is a foreigner, the court shall, on application 
of the defendant, made a ruling, directing him to furnish security for costs, 


ess :— 

(1) According to treaty, or the law of his nationality, a Chinese citizen, 

when acting as a plaintiff in that country, need not furnish security, or, 

(2) He has real property in China sufficient tor the payment of compenra- 

tion for costs, or, 

(3) A procedural relief has been granted to him. 

In investigating foreign laws, the court may request the Ministry of Justice 
to give an opinion which shall be binding on the court. 

Art, 124—-Where during the continuance of an action the plaintiff loses his 
Chinese nationality, or, where he is a foreigner and has been exempted from 
furnishing security, but the causes of exemption become extinct, the defendant 
may also apply to the court to order the plaintiff to furnish security, unless the 
undisputed part of the plaintit?’s claim is sufficient for the payment of compen- 
sation for costs. 

art. 125.——-Except as peeioed in the last preceding Article an application 
for security for costs shall be made before the commencement of the debate in 
the trial of First Instance. 

eaee, pplication referred to in the preceding paragraph may be made orally 
or writing. 

The defendant may, before his application has been dismissed or the plaintiff 
has furnished his security, refuse to argue or continue to argue in the case. 

Art. 126—In ordering the plaintit to furnish security, the court shall 
first interrogate him before a ruling to that cffect can be given. 

AD appeal lies from the ruling referred to in the preceding paragraph. 

Art, 127,—The court shall fix the amount of security in the ruling direct- 
ing the same. 

In fixing the amount of security, the general sum of the expenses to be pald 
in the various trials shall be taken as standard, but the expenses for cross action 
shall not be included therein. 

Art, 128—In ordering security the court shall fix in the ruling a period 
within which the security is to be furnished. 

Where the plaintit? fails to furnish security within the period referred to 
in the preceding paragraph, the court shall, on application, give a judgment 
declaring that the plaintit’ has withdrawn his action or appeal. 

Art, 129.—Where during the continuance of an action, it is discovered that 
the security furnished by the plaijutir? is insufticient or improper, the defendant 
may apply to the court to order the plaintiff to supplement his security, unless 
the undisputed part of the plaintiff’s claim is sutticient for the payment of 
compensation for costs. 


Urcenr Orprers. 


9. On proof of great urgency or other peculiar circumstances, the Court 
may, if it thinks fit, before a petition is filed, and without notice, make an 
order of injunction, or an order to sequester money or goods, or to hold to 
bail, or to attach property. 

10. Before making such an order the Court may require the person 
applying for it to enter into & recognizance (with or without a surety or 
sureties as the Court thinks fit), signed by the party applying (and his surety 
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or sureties if any), as a security for his being answerable in damages to the 
person against whom the order is sought, or to give such other security for 
that purpose by deposit or otherwise as the Court thinks fit. 
11. No such order shall remain in force more than 24 hours, unless 
within that time a suit is regularly instituted by the person obtaining the order. 
Any such order may be dealt with in the suit as seems just. 


Ch. III.—Precautionary Proceedings 


Art. 612.—In order to safeguard the execution of a money claim, or of a 
claim convertible to a money claim, the obligee therein may apply for provisional 


C. 
Art. 613.—Provisional setzure may be had even though performance of the 
claim has not become due or the Sonditions for the same bsve not been ful- 


Art, 614.—No Provistonal seizure shall be had unless there ig a strong 
ite aaa that compulsory execution might become impossible or very 


Where execution fa to be effected In a foreign country, it shall be deemed that 
epee: Hse strong appreciation that the execution might become very difficult 

Art. 615.—Juriadiction over an application for provisional seizure shall be 
exercised by the court competent in the original case or by the Local Court of 
the place In which the object Including incorporeal things to be selzed Is situate. 

The court competent in the original case (within the meaning of the preced- 
ing paragraph) is the Court of First Instance, provided that where the o al 
pecan pending in the Court of First Appeal it shall be the Court of First 

If the object to be seized is an obligation, the place where the residence of 
the obligor or the security of the obligation is situate shall be deemed to be the 
place of the object to be seized. 


Art. 616.—An application for provisional seizure shall set forth the follow- 
ing matters : 


(1) The parties. 
(2) The claim. 
2 amhe grounds on which the applicant for provisional seizure relies. 
he court. 
Where the claim conaists not of a fixed amount of money, ita value shall be 
noted ; where the jurisdiction of the court is to be determined by the place of 
the object to be seized, the object as well as the place where it is situate shall be 


noted. 

Art. 617.—The substance of the claim as well as the grounds on which the 
applicant relies for provisional seizure shall be explained. 

Art. 618.—Where the obligee has furnished security fixed by the court for 
damage expected to be sustained by the obligor In consequence of provisional 
seizure, the court may make an order for provisional seizure, notwithstanding 
that the obligee fails to explain the substance ot the claim and the grounds for 
provisional scizure. 

The court may, on the furnishing of security by the obligee order that 
provisional seizure shall be had, notwithstanding that the obligee explained 
e substance of the claim and the ereunds for provisional seizure. 

An order for provisional seizure made after the obligee has furnished security 
shall contain a note of such security. 

Art. 619—An order for provisional relzure shall set out the amount of 
money which the obligor has to furnish as security in order to stay or revoke 
proviriona! eeizure. 

Art, 620.—No ruling which dismisses an application for provisional seizure 
or directs the oblizce to furnish security need be served on the obligor. 

An appeal shall lie from any ruling made in connection with an application 
for provisional seizure, 

Art. 621.—Where the case concerned ta not a lis pendens, the court order- 
ing provisional scizure shall, on appliction of the obligor, direct the obligee to 
commence an action within a time to be fixed by it. 

Where the obligee does not commence an action within the time referred to 
in the preceding paragraph, the obligor may apply to the court which made the 
ruling for provisional scizure to have such ruling set aside. 

Art, 622——Where the ground for provisional seizure no longer exists, or 
the circumstances which led to the ordering of provisional seizure have changed, 
is oPLEGE may apply to the court to have the ruling for provisional seizure cet 
aside. 


The obligor may, by providing the security to be furnished in conformity 
bail the eat the court, apply te the court to have the ruling for provisional 
8e) re set aside, 

The application referred to in the preceding two paragraphe shall be made 
in the court by which the order for provisional execution was made provided 
that where the case concerned has already become a lia pendens, it shall be 
made in the court in which the case concerned is pending. 

Art. 623.—Where an application for setting aside the ruling for provisional 
seizure is made in accordance with the provisions of the last two preceding 
Articles, the fact that such application {a proper shall be explained. 

Art, 624.—Whcere an order for provisional seizure is set aside as being 
unjust or Is set aside In accordance with the provisionar of Article 621 paragraph 
2, the obligee shall make compensation to the obligor for loss which the er 
has sustained in consequence of the provisional seizure or in furnishing security. 


Art. 625.—Notice of declaration made under this chapter may be e 
orally or in writing. 
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Art, 626.—In case of urgency, the P hic residing judge may make a ruling on 
@ Notice or Seclaretion made under this chapter. 
4rt, 627.—In order to safeguard the execution of a claim, not being @ money 
ain. The obligee therein ge 8 mate for provisional disposa i. 
rovisional disposal] shall be made unless there ipa a@ strong apy rehension 
that Be ew of the change affecting the object of the claim, the execution thereof 
might, | ata ima ossible or very difficult afterwards. 
ject to the alterations provided in Articles 629 to 632, the 
eeaione. fontlae Ne provisional seizure shall apply mutatis mutandis to pro- 


P 
visional ale sal. 

A 9.—Jurisdiction over an application for provisional disposal shall 
be oeeecined by the court competent in the original case, provided t in case 
of Lobiein f it may he exercised by the Local Court of the place in which the 
abiert 2 of the claim 1s situated. 

630.—The measures to be taken for provisional disposal shall be 
decided ‘by the court in accordance with Its discretion. 

In provisional disposal the court may appoint an administrator and may 
order or prohibit the obligee to do a certain act or acts. 

Where by a ruling for provisional disposal, it is prohtbited to create, transfer 
or alter pny right in immovable property, the court shall request the office of 
registration to have such ruling registered in the register of immovable property. 

Art, 631—Except under extraordinary conditions, the court shall not allow 
provisional , disposal to be discharged on the obligor’s furnishing securit 

2.—Where the ruling for provisional disposal is made by @ Local 
Court ot ne place in which the object. of the claim is situate, the court shall, 
at the time of making the ruling fix a period and direct the obligor to make within 
the period so fixed, an application to the court competent in the original case 
for a ruling on the’ propriety of the provisional disposal. 
here the obligor does not make an application for a ruling to the court 
competent in the original case within the period referred to in the preceding 
paragraph, the Local Court of the place in which the object of the claim is situate 
shall, upon notice, ret the ruling for provisional disposal aside. 
adie No Aled h shall lie from the ruling for provisional disposal referred to in the 
paragrap 

Art. 633—The ori ions relating to provisional disposal shall ply 
mutatis mutandis to disputes over legal relations for which a temporary adjust- 
ment is necessary. 


VARYING ORDERS MADE ON “‘ EX PARTE” APPLICATION. 


12, Where an order is made on a motion ex parte any party affected 
by it may within 7 days after notice of it, apply to the Court by motion to 
vary or discharge it; and the Court on notice to the party obtaining the 
order, either may refuse to vary or discharge it or may vary or discharge it 
with or without imposing terms as to security or other things as seems just. 


PARTICULARS OF CLAIM. 


13. Any plaintiff not giving sufficient information to enable the defen- 
dant reasonably to understand the nature and particulars of the claim set 
up against him may be ordered, on the application of the defendant before 
answer, to amend his petition or to give further particulars. 

The plaintiff may be ordered to annex copies of, or produce for inspection 
such papers or documents in his possession or power as he has referred to in 
the petition. 

AMENDMENT OF PETITIONS. 


14. A petition may be amended at any time before answer without 
eve but a petition shall not be amended after answer except by leave of the 


Ch. III.—Sect. I—Parties' Written Statements 


Art. 141.—Save so far as oral statements are specifically allowed by the 
provisions of this Code, every notice or allegation in an action other than that 
made in etre shall be made in the form of a written statement. 
Art. 142 —Except where It is otherwise provided by this Code, any written 
statement chal specify the following matters :— 
(1) The full name, status, occupation and domicile of the y concerned ; 
if it be a juristic person or body corporate, ita title and place of office. 
3 The full name, status, occupation and domicile of the agent. 
3) The subject-matter of the action. 
The notice or allegation to be made therein. 
3 A statement of evidence on which the party making such written state- 
ment relies for the support of his case. 
8 The annexed documents and the number thereof. 
The date when it is made. 
B), The name of the court to which It is to be presented. 
143.—Every written statement shall be signed by the party or his 
"provided that where the party or his agent Is, for any reason, unable to 
serie ¢ may authorize a person to sign the same on his behalf. 
e person who signs a written statement on behalf of a party as referred 
to in the preceding paragraph shall state the reasons therefore and ahall sign his 
own name on the written statement. 
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Art, 144,—Where in a written statement a party makes reference to any 
document in his possession, he shall annex thereto the original or a copy of that 
document, provided that if only a portion of that document ts referred to, it shall 
be permissible to annex only an abridged copy of that portion together with 
the date, signature and seal on the document thereto; provided further that If 
the document is known to the opposite party, or too voluminous to be copied, 
a statement appended to the sald written statement that the opposite party 
may have an inspection of that document shall be sufficient. 

Where in a written statement a party makes a reference to any document or 
thing used in evidence which has not becn in his own possession, he shall state 
therein the name and address of the person or official department, in whose 
peor or custody, the document or thing referred to is; if any witness has 

een referred to, the name and address of such witness shall also be stated. 
art, 145.—The party pleading shall, in addition to what he filed in the 
court, file in the registry as many copies of his pleading and the papers an- 
nexed thereto as there are persons to be served. 

In case several copies of a written statement are at variance with one 
another, the one filed in the court shall prevail. 

rt. 146.—The opposite party may apply for an ection of the original 
of any paper annexed to a written statement; and, if such original has not been 
filed the court. and is still in the possession of the party making the written 
statement, the party making the written statement shall, within five days after 
notice has been given by the opposite party, file the same in the registry and 
notify. the fact to the opposite party. 

he opposite party may, within three days after the receipt of the notifi- 
cation referred to in the preceding paragraph, inspect the original and take a 
copy thereof, provided that the presiding judge may, on application, prolong or 
shorten the three days period, whenever suflicient cause is shown. 

Art. 147—Where the written statement is not made in proper form or is 
defective in other respects, the court or the presiding judge may fix a period and 
order the same to be amended within such period. 

For the purpose of amendment, the written statement may be ordered to 
be returned; and, if the party making the written statement resides within 
the district where the court is situate, he may be ordered to attend in person 
for that purpose. 

No appeal lics from a ruling directing a written statement to be amended. 

A written statement amended within a period fixed for the purpose shall 
be deemed as if it were first filed. 

Art. diSe, Apart from debate any oral declaration or allegation made 
under this Code shall be taken down in a note by the registrar of the court. 

The provisions of this section apply mutatis mutandis to the records referred 
to In the preceding paragraph provided that records must be signed by the 
registrar of the court. 

Art, 150—The registrar of the court shall direct service to be executed by 
& process-rerver, court attendent, or postal agency. 

Where service is executed by a court attendant or postal agency, such court 
attendant or postman shall be deemed to be a serving officer. 

Art, 151—The registrar of the court may make a request for service to the 
roses of any Local Court within whose jurisdiction such service is to be 
executed. 

Art, 152-—Where the person to be served is found in the court house, the 
registrar of the court may deliver him the document concerned in lieu of service. 

Art, 163—Service on a person having no procedural capacity shall be 
executed on his statutory agent. 

Service on a body corporate having no juristio personality shall be executed 
on its representative. 

Where there arc two or more of the agents or representatives referred to 
in the Jast preceding two paragraphs, service on one of them shall be sufficient. 

Art. 154—Service on a foreign corporation having a branch office in China 
shall be executed on its representative in China. 

The provisions of the last. preceding Article, paragraph 3 shall apply mutatis 
mutandis to the cases under the preceding paragraph. 

Art. 155. —Service on a soldier (under non-commissioned rank) or a military 
attache in Bellye service shall be executed on the competent chief officer. 

Art, —Serrice on a person detained in prison shall be executed on the 
officer in cna of such prison. 

Art. 157—Where e action is one relating to commercial enterprise, 
service thereof may be executed on the manager concerned. 


PARTIES. 


15. Persons entitled to sue and suing on behalf of others as guardians, 
executors, or administratora,—or on behalf of themselves and others, as 
creditors in a suit for administration,—must state the character in which 
they sue. 

"76. Where the plaintiff has a joint and several demand against several 
persons, either as principals or as sureties, it is not necessary for him to bring 
before the Court as parties to a suit concerning such demand all the persons 
liable thereto, but he may proceed against one or more of the persons seve- 
rally liable, 

17. If it appears before or at the hearing that any person not Jjoinde as 
plaintiff or as defendant ought to be so joined,-—or that any person joining as 
plaintiff or as defendant ought not to be so joined,—the Court may order the 
petition to be amended, with liberty to amend the other pleadings (if any), 
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and on such terms as to time for answering, postponement or adjournment of 
hearing and coste, as justice requires. 

But no person shall be so joined as plaintiff without satisfactory evidence 
to the Court of his consent thereto. 

18. In case a petition states two or more distinct causes of suit, by and 
against the same parties, and in the same rights, the Court may, either before 
or at the hearing, if it appears inexpedient to try the different causea of suit 
together, order that different records be made up, and make such order as to 
adjournment or otherwise as justice requires. 

In case @ petition states two or more distinct causes of suit, but not by 
and against the same parties, or by and against the same parties but not in 
a aad righte, the petition may on the application of any defendant be 

missed. 


Ch. II.—Sect. I.—Capacity to be a Party and Procedural Capacity 


ast Art. 52.—Whoever has legal capacity has capacity to be a party in an 
jon. 

A child en rentre sa mere, so far as the rights to which it is entitled are con- 
cerned, has capacity to be a party in an action. 

A body corporate (having no juristic personality), so far as It is allowed 
by specia) provisions of law to act as a party in an action, has capacity to be a 
party in such action. 

Art, 53.—Any procedural act done by 4 person having no capacity to 
be a party Is void; provided that such act, if ratified by him, expressly or im- 
pliedly, on his acquiring such capacity in the course of proceedings, shall be 
deemed valid ab initio. . 

Art. 54—A person has capacity to take proceeding so far as he (or she) 
can undertake Habilities by his (or her) own independent juristic acts; but a 
married woman has capacity to take proceedings in an action arising from a 
juristic act which she could enter into only with permission. 

Art. 55.—Where a curator takes proceedings for an absent pereon, the 
latter shall, so far as such proceedings are concerned, be deemed have no 
procedural capacity, i.e. capacity to take proccedings. 

Art. 56.—-Where a foreigner who according to the law of his nationality 
has no procedural capacity but according to Chinese law has such capacity, he 
shall be deemed to have such capacity. 

The foreigner referred to in the preceding paragraph may have a statutory 
agent to take procecdiugs for him. 

Art, 57.—Statutory agency and special authorization necessary for the 
erformance of procedural acts shall be governed by the civil code or other 
we or ordinances. 

Art. 58.—Any procedural act done by a person having no procedural 
capacity is void ; provided that such act, if ratified by his legal agent, or by 
himsclf, expressly or impliedly, on acquiring such capacity in the course of 
proceedings, shall be decmed valld ab initio. 

Art. 59.—The procedural act of an unauthorized statutory agent is void ; 
provided that such act, if ratificd by the principal or the person having power 
to ratify, or by himself expressly or impliedly, on acquiring such authorization 
in the course of proceedings, shall be valid ab initio. 

Art. 60.—The procedural act of a person without (the necssary) special 
authorization {s void ; provided that such act, if ratified by the eperson having 
power to give authorization, or by himself expressly or impliedly. on acquiring 
such authorization in the course of proceedingz, shall be deemed valid ab tnitio. 

Art. 61.—The court shall from time to time during the course of proceed- 
ings motu proprio investigate whether there is any defect in the legal or pro- 
cedural capacity of the parties or their power of legal agency or special autbori- 
zation. 

If the court considers that there is some amendable defect in the legal or 
procedural capacity of the parties or their powers of lezal agency, or special 
authorization, it may order the defect to be amended within a fixed period, and 
if it is apprehended that injury may result to partics from delay, it may order 
them to continue proceedings pro tempore: provided that no final judgment 
shall be given until the defect has been amended or the period fixed for amend- 
ment has expired. 

If the person taking proceedings pro tempore fails to amend the defect before 
final judgment, he shall be responsible for costs and damages caused therefrom. 

Art. 62.—Where proceedings are taken against a person having no proce- 
dural capacity and it is apprehended that Injury may result from delay through 
the defendant's having no statutory agent, an application may be made to 
the presiding judze of the court to appoint a snecial agent. 

The ruling whereby appointment of a special agent ts made shall be served 
on the special agent. 

The special agent. shall do on behalf of the party all procedural acts, until 
the party himecif or his statutory agent undertakes the proceedings; provided 
that he shall not make a waiver, admission or compromise, 

The expenses for the appointment of a special agent and for his procedural 
acts may be ordercd to be paid by the party who applies for such appointment. 

art. 63.—The provisions of Art. 17 shall have no application in cases where 
& party having no porcedural capacity resides temporarily in a place and his 
stututory agent docs not live there. 
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Sect. II.—Joint Actions 


Art, 64.—In any of the following cases two or more persons may jointly 
sue or be sued as co-plaintiffs or co-defendants :— 

qd) whe neveral persons are entitled or lable to the same subject-matter 

spute. 

(2) Where several subject-matters in dispute arise from the same cause 

in law or in fact. 

(3) Where several subject-matters in dispute are of the same nature and 

arise from causes of the same nature in law or in fact. 

The provision of Article 32 shall not apply to cases specified in Item (3) 
of the preceding paragraph. 

Art. 65.—Where an action is brought In accordance with Article 31, both 
parties in the original action may be jointly sued as joint defendants. 

Art. 66.—Except where it is otherwise provided by this Code or other laws 
or ordinances, any act done by one of co-parties or against one of co-parties 
and any matters exclusively concerning one of co-narties do not affect the rest. 

rt. 67.—Where the subjcct-matters in dispute are of such nature that 
by law they must be uniformly decided in respect to the different co-parties, 
or where, by law, several persons must jointly sue or be sued, the following 
provisions apply :— 

(1) In a joint action what is done by one of the co-parties in the proceedings, 
if beneficial, ehall be regarded as being done by the whole body; if 
detrimental, as not being done by the whole body. 

(2) In a joint action what is done by the opposite party in respect of one 
of the co-partics shall be regarded as done in respect of the whole body. 
(3) In a joint action, any Interruption or discontinuance caused by one of 
the co-parties shall be regarded as caused by the whole body. 
Art, 63.—Kach of the co-parties to a joint action has a right to continue 
the proceedings. 
he court shall summon each of the parties in a joint action to appear at 
any date fixed (for procedural purpose). 


Sect. ITI .— Interventions 


Art. 69,.—A third party who Is legally interested in a dispute between two 
other parties in an existing action may, for the support of one of the parties, 
intervene in the action. 

Ge an 70.—Intervention may be effected at any time, so long as the action 
pending. 

Intervention may be effected along with an appeal for setting aside a judg- 
ment or a ruling. 

Art. 71.—Intervention shall be effected by submitting a memorandum of 
intervention to the court, in which the action is pending, unless it is effected 
along with an appeal for setting uside a Judement or a ruling. 

he memoranduin of intervention shall set forth the following matters :— 

(1) The existing action and the parties thereto. 

(2) The interests that the intervening party has in the existing action. 

(3) A statement of intervention. 

The court shall cause a copy of the memorandum to be served on both parties 
to the existing action. 

Art, 72.—¥Fither party to the existing action may apply to the court to 
have the intervention of a third party dismissed. 

Ana peal Nes from any ruling made in connection with the application 
mentioned in the preceding paragraph. 

So long as the ruling dismissing intervention has not become absolute the 
party intervening may intervene in the proceedings. 

Art, 73.—The intervening party in assisting the party whom he supports, 
may, in accordance with the stage of the proceedings reached at the time of his 
intervention, do all procedural acts* provided that any act. done by him that 
is inconsistent with the interest of the Party whom he supports is void. 

Art. 74,—Wherc the subject-matters in dispute are such that by law they 
mnst be jointly decided with respect to the intervening party and the party 
whom he supports, the provisions of Article 67 apply mutatia mutandis. 

Art. 75.—No dispute over the correctness of judgment. may be raised by 
the intervening party against the party whom he supports, except where it has 
been finpossible to uxe any means of attack or defence owing to the stage of the 
proceedings reached at the time of the intervention, or where no means of attack 
or defence have been employed through the wilful defuult or gross negligence 
of such party. 

Art. 76.—With the consent of both parties to the action, the intervening 
party. may take proceedings in place of the party whom he supports. 

Vhen the intervening party takes proceedings in place of the party, whom 
he supports, the cuurt shall, on notice from such party give a judement discharg- 
ing him from being a purty tu the action, provided that the judgment of the 
action shall nevertheless be binding on the party discharged. 

Art. 77,.—Kither party to an action may, during the continuance of the 
action, give notice of the action to _@ third party who may be legally affected 
if the result of the action proves to be unsuccessful. 

The person thus notified may, in turn, notify such other persons. 

Art, 78.—A third party's notice shall be in writing, stuting the reasons 
therefore and the stuge of the proceedings reached and be served through the 
court. on the person concerned. 

The party giving such notice as referred to in the preceding paragraph 
shall deliver a copy thereof to the opposite party. ry 

Art. 79,—The provisions of Art, 75 apply mutatis mutandis, if the party 
served with such third party notice does not intervene; and he shall be deemed 
to have intervened as soon as lotervention is possible after the service of the 
notice. 
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Art. 80.—Where the defendant in an action concerning possession pleads 
that he holds the possession in behalf of a third party, he may before the com- 
mencement of debate in the case give notice of the action to the third party 
and, at the same time, name the third party to the e Plantift and apply to the Bourt 
to have the third party summoned; and prior to the date on which the third 
party | Elves | or may give evidence, he may refuse to argue in the case. 

1.—If on the date fixed for debate the thi party docs not appear, or 
aes “put denies the defendant’s allegation or refuses to give evidence, the 
Fondant may admit the claim of the plaintiff. 

If the third party admits the allegation of the defendant, he may with the 
consent of the defen t take the proceedings In the latter’s place; provided 
that where the claims of the plaintiff have no connection with the possession 
Feferred eo the last preceding Article, the consent of the plaintiff must also 

e obtaine 

When the mene ets are continued by the third party, the court on notice 
from the defendant shall, by a final judgment, allow him to be discharged from 
the ection: but the judgment of such action shall nevertheless be binding on the 

‘en 


ANSWER. 


19. An answer to a petition shall, unless the Court otherwise ordor, be 
delivered within twenty clear days from the service of the petition. 

In default of answer the plaintiff may apply to the Court by motion for 
judgment and upon such application the Court may upon hearing‘ the evidence 
given judgment in favour of the plaintiff or may extend the time for delivery 
of answer upon such terms as to the Court appears just. 

20. The defendant may obtain further time for ‘putting in his answer, 
by motion stating the further time required and the reason why it is required, 

21. Where a defendant does not put in any answer he shall not be taken 
as admitting the allegation of the petition, or the plaintift’s right to the relief 
sought; and at the hearing (even though such defendant does not appear) 
the plaintiff must open his case, and adduce evidence in support of it, and 
take such judgment as to the Court appears just. 

22. The answer shall show the nature of the defendant’s defence to the 
claim set up by the petition, but may not set forth the evidence by which 
such defence is intended to be supported. 

It should be clear and precise, and not introduce matter irrelevant to 
the suit. 

It must deny specifically each and all of the material allegations in the 
petition which the defendant intends to deny at the hearing: 

It must spocifically admit such material allegations in the petition as the 
defendant knows to be ture or desires to be taken as admitted. 

23. There shall be filed three copies of the answer in English and Chinese, 
one separate copy in Chinese and a copy in English and Chinese for each 
plaintiff in the case. 

24. Where the defendant puts in an answer amounting only to s general 
denial of the plaintiff's claim, the plaintiff may apply by motion for an order 
to compel him to answor specifically to the several material allegations in the 
petition ; and the Court, if such allegations are briefly, positively, separately 
and distinctly made, and it thinks that justice so requires, may grant such 
an order. 

25. Any defendant not giving sufficient information to enable the plain- 


‘tiff reasonably to understand the nature and particulars of the defence set © 


up against him may be ordered on the application of the plaintiff to amend 
his answer or to give further particulars, 

The defendant may be ordered to annex copies of or produce for inspec- 
tion such papers or documents in his possession or power as he has referred 
to in the answer. 

26. An answer may be amended at any time by leave of the Court or 
with the consent of the plaintiff. 


Sect. IV.— Defaults 


Art. 202—A party is in default of date, if he fails to appear or appears 
but a es e on the date fixed for the purpose 
Fa roel in default of period, if he falls to perform any procedural act 
within he s period fixed for that purpose. 
Except where it is otherwise provided by this Code, a defaulting 
party, shall ys precluded from doing the defaulted acts afterwards. 
—Except where it is otherwise provided by this Code, the legal 
ae of fee {Fetault shall be operative in se. 
If the default has resulted from the giving of notice of intention, the party 
against whom the legal effects of hha are operating may before the notice 
ory of before the conclusion of argument relating to the notice, resume the acta 
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Art. 205.—Where, owing to any event which fs incapable of being foreseen 
or avoided, a party or his agent. defaulta a date fixed for debate and thus is 
the court from performing acts which he would otherwise be entitled to perform, 

e court shall, on application, allow him to be restored to the orizinal condition. 
206,.—-The application for restoration to the original condition shall 
be cifutied within the unalterable period of twenty days after the obstruction 


disappea! 

No ar application for restoration to the original condition may be made after 
the expiration of one year from the time of default. 

Art. 209.—The application for restoration to the original condition and for 
the resuming of the acts defaulted may be amalgamated in one proceeding. 

A judgment given in consequence of default connected with the date fixed 
for debate shall be maintained or rescinded by a pronouncement in the judg- 
ment given after restoration to the orizinal condition. 

Art, 210.—No party who, after having applied for restoration to the original 
condition, defaults the pe riod fixed for such application or the date fixed for 
debate relating to the application may apply for restoration to the original 
condition. 

Art. 211.—¥Except where it Is otherwise abit by this section the 
visions relating to the procedural acts sought to be resumed apply mudatis 
mutandis to the decision und notice of objection to the decision on the application 
for restoration to the original condition. 

Art. 212—Exccpt those caused by unjustifiable objection of the opposite 
party, costa arising from defaults or from application for restoration to original 
condition shall be borne by the defaulting party. 


CouNTERCLAIM. 


27. Where a defendant in his answer raises any specific claim against 
any plaintiff subject to the jurisdiction of the Court, and it appears to the 
Court that on such defence being established he may be entitled to relief 
against the plaintiff the Court may at any time after such answer is filed, upon 
application by the defendant, order the plaintiff to give security for his 
appearance at the trial in the same manner as if such claim had been made 
the subject-master of a separate petition filed by the defendant, and may 
make such order for the hearing of the suit and counterclaim together or 
otherwise as shall seem just. 


PayMENT mnTo Count. 


28. Any party to an action may at the time of filing his Petition Answer 
or other Pleading pay into Court any sum of money whether by way of tender 
or with an admission or denial of liability or as stakeholder or trustee or 
otherwise. 

29. In the case of every such payment into Court the party making the 
same shall state the fact of such payment in his Petition Answer or other 
Pleading. He shall also file a statement in writing giving particulars of such 
payment and referring to his Petition Answer or other Pleading. 

30. The Registrar shall give a receipt to every party paying moneys 
into Court at any time. 


PROCEEDINGS AFTER ANSWER. 


31. No othor pleading after answor is allowed, except by leave of the 
Court. 
REFERENCE OF ACCOUNT. 


32. Where it appears to the Court at any timo after suit instituted, 
that the question in dispute relates either wholly or in part to matters of mere 
account, the Court may order that it be referred either wholly or in part to 
somo person agreed on by the parties, or in case of their non-agreement, 
appointed by the Court. 

The roferee shall enter into the account and hear evidence and report on 
it to the Court, according to the order; and the Court after hearing the parties 
may adopt the conclusion of the report either wholly or in part, or may direct 
a further report to be made by the referee, and may grant any necessary 
adjournment for that purpose. 


DISMISSAL FOR WANT OF PROSECUTION. 


33. Where it is the duty of the plaintiff by reason of any provision of 
these rules or in pursuance of any order of the Court to file any document or 
take any steps in any action or matter, and such document or step is not 
tiled or taken within the limit of time prescribed by tho rules or order as the 
case may be, the defendant may by motion apply to the Court to have the 
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petition dismissed and upon such application being made the Court may, if 
it thinks fit, make an order dismissing the petition, or make such other order 
or impose such terms as the Court thinks just and reasonable. 


TIsconrINUANCE. 


34. A plaintiff who desires to discontinue the action or matter against 
all or any of the parties thereto shall give written notice to the Registrar and 
to the parties as to whom he wishes to discontinue the action or matter. 


Sect. IV .—Compromise. 


Art. 446.—Irrespective of the stage of the proceedings reached, the court 
may. at any time during the course of debate, attempt to induce the parties 
to come to a compromise, and may caure a commissioned judge or a judge acting 
on request to do the same. 

Art. 447.—For the purpose of attempting a compromise, the parties to 
the action may be ordered to appear in person. 

Art, 448.—Where a compromise attempted in the course of debate has been 
effected, the results thereof shall be entered in the notes of debate. 

Where a compromise attempted before a commissioned judge or judge 
acting on request has been effected, the registrar of the court shall make a note 
of the compromise. 

The provisions of Articles 253 to 260 apply mutatis mutandis to the notes 
referred to in the last preceding paragraph. 

Art. 449.—As soon as a compromise has been effected, the action or any 
point of dispute involved therein comes to an end. 

Art. 450.—Where a compromise relating to the subject-matter in dispute 
has been effected, no party thereto may thereafter commence a fresh action in 
respect of the same juristic relation. 

The court shall motu proprio, investigate the circumstances described in 
the preceding paragraph. 


REGISTRAR. 


35. (i) The Registrar of the Court shall keep a complete file and record 
of every action and shall enter therein every document filed and every order 
made and every document and entry in such record shall be distinguished by 
@ number corresponding with the number of the action or matter to which 
the entry relates. 

(ii) When, under these rules, any epplication is to be made to, or any 
notice or other document is to be delivered to or filed with the Court, such 
application, notice, delivery, or filing, shall be effected by leaving during office 
hours the application in writing or the document in the Registrar's office 
and not otherwise. 

Hearre List. 


36. There shall be kept by the Registrar a Hearing List for causes 
between Chineze and Chinese and a Hearing List for causes between foreign 
plaintiffs and Chinese defendants. 

Whenever a petition shall have been filed the Registrar shall enter the 
case upon the Hearing List to which it belongs and, unless the Court shal: 
otherwise order, it shall come on for hearing strictly in its order upon such list 


GENERAL PowErs oF THE CouRT. 


37. The Court (for reasons which must be duly recorded) may at any 
time do any of the following things as the Court thinks just :— 

(i) Defer or adjourn the hearing or determination of any action, 
proceeding or application : 

(ii) Order or allow the striking out or amendment of any pleading: 

(iii) Appoint or allow a time for, or enlarge or abridge the time 
appointed or allowed for, or allow further time for the doing of 
any act or the taking of any proceeding :— 

(iv) Make orders for production, inspection or discovery of docu- 
ments, payment into or delivery to the Court or interim in- 
junctions or other orders of an interim or interlocutory nature. 

38. No action or proceeding shall be treated by the Court as invalid on 
account of any technical error or mistake in form or words. 


InTERLOCUTORY APPLICATION. 


39. All applications to the Court made after service of petition and 
before trial shall be made by motion in open Court and notice of every applica- 
tion shall be given to the opposite party at least two clear days before the 
day fixed for the hearing thereof. 
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Hezagine. 


40. When a cause in the Hearing List has been called on, if neither party 
appears either in person or by counsel or attorney, the Court, on being satis- 
fied that the plaintiff has received notice of the hearing, shall, unless it sees 
good reason to the contrary, strike the cause out of the Hearing List. 

41. If the plaintiff does not appear in person or by counsel or attorney, 
the Court, on being satisfied that the plaintiff has received notice of the hearing 
shall, unless it sees good reason to the contrary, strike out the cause, and make 
such order in favour of any defendant appearing as seems just. 

42. If the plaintiff appears, but the defendant or any of the defendants 
does not appear, in person or by counsel or attorney, the Court shall, before 
hearing the case, inquire into the service of the petition and of notice of hearing 
on the absent party or parties. 

If not satisfied as to the service on every party, the Court shall order that 
further service be made as it directs, and adjourn the hearing of the cause for 
that purpose. 

If satisfied that the defendant or the several defendants has or have been 
duly served with the petition and with notice of the hearing the Court may 
proceed to hear the cause notwithstanding the absence of the defendant or any 
of the defendants, and may, on the evidence adduced by the plaintiff, give 
such judgment as appears just. 

43. Where the Court hears a cause and gives judgment in the absence 
of and against any defendant, if such defendant shall apply within one month 
from such judgment the Court may, if it thinks fit, on such terms as seem 
just, set aside the decree and rehear the cause, on its being established to the 
satisfaction of the Court that the defendant's absence was not wilful and that 
he has a defence upon the morits. 

44. Where a cause is struck out by reason of the absence of the plaintiff, 
it shall not be restored without leave of the Court. 


PRocEDURE AT THE HEARING. 


45. The order of proceeding at the hearing of a cause shall be as follows : 

The party on whom the burden of proof is thrown by the nature of the 
material issues or questions between the parties has the right to begin : 

He shall address the Court and open his case. 

He shall then call his evidence and examine his witnesses in chief. 

When the party beginning has concluded his evidence, he shall ask the 
other party if he intends to call evidenco (in which term is included docu- 
mentary evidence not already read or taken as read), and if answered in the 
negative, he shall be entitled to sum up the evidence already given, and 
comment thereon; but if answered in the affirmative, he shall wait for his 
general reply. 

When the party beginning has concluded his case, the other party shall 
be at liberty to address the Court, and to call evidence, and to sum up and 
comment thereon. 

If no evidence is called or read by the latter party, the party beginning, 
shall have no right to reply, unless he has been prevented from summing 
up his case by the statement of the other party of his intention to call evidence. 

If the party opposed to the party beginning calls or reads evidence, the 
party beginning shall be at liberty to reply generally on the whole case, or 
he may with the leave of the Court call fresh evidence in reply to the evidence 
given on the other side. 

Where evidence in reply is tendered, and allowed to be given, the party 
against whom the same has been adduced shall be at liberty to address the 
Court, and the party beginning shall be entitled to the general reply. 

46. Each witness, after examination in chief, shall be subject to cross- 
examination by the other party, and to re-examination by the party calling 
him, and after re-examination may be questioned by the Court, and shall not 
be recalled or further questioned save by leave of the Court. 

47, The Court shall take or cause to be taken a note of the evidence. 

48. All objections to evidence must be taken at the time the question 
objected to is put, or, in case or written evidence, when the same is about to 
be put in, and must be argued and decided at the time. 

49. Where o question put to a witness is objected to, the Court, unless 
the objection appears frivolous, shall take a note of the question and objection. 
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if required by either party, and shall mention on the notes whether the 
question, was allowed to be put or not, and the answer to it, if put. mag 


60. Documentary evidence must be put in and read, or by consent taken 


as read. 


Every document put in evidence shall be marked by the Court at tho 


time, and shall be retained by the Court and except by leave of the Court shall 
not be delivered out of Court until seven days after judgment and not then 
if any application for a rehearing shall have beon made. 


Sect. VI.— Debate. 
‘ Franks 235.—Debate begins with the Issue raised by a party to be decided 
e court. ‘ , 
z Art. 236.—Either party shall make statements both in law and in facts 
relating to the case. 
No party may introduce a writing in leu of oral statements, provided that 
if necessary, a party may read out a writing. Py 
Art. 237.—The party on whom burden of proot les shall produce his evid- 
ence in accordance with the provisions of Part II, chapter 1, section III of this 


e. 
Art, 238.—Fither party shall make answer to the facts and evidence alleged 
or produced by the opposite party. 
Art, 233.—Where a party wilfully alleges false facts or makes vexations 
disputes over any facts alleged or evidence produced by the oppo party, 
the court may, by a ruling impose upon him a fine not exceeding 300 yuan. 


a 


ta a 240.—Means of attack or defence must be raised before the conclusion 
of debate. 

Where a party, through gross negligence or with intent to delay the proceed- 

, Taises & means of attack or defence over time, the court may, unless no 
delay to the proceedings is caused thereby reject such attack or defence. 

Art. 241,—Kither party may raise objection to any irregularity in the pro- 
ceedings, unless, in the meantime, he has walved such objection, or where he 
rans or ought to have known such Irregularity, he argues or continues to argue 

e case. 

The unless clause of the preceding paragraph has no application in cases 
where conformity to the provisions of procedure cannot be waived by the 
parties. 

The presiding judge may prohibit from speaking any person who disobeys 
his order. 

Art. 243,—The presiding judge shall always be watchful in directing the 
parties to make a perfect and proper debate. 

The presid: judge shall, elther by interrogation or by direction, cause 
the parties to make all such allegations or statements as are necessary for the 
determination of the juristic relations in dispute, and if any allegation or state- 
ment made by any party be vague or insufiicient, he shall cause such party to 
make an explanation. 

If the presiding judge entertains any. doubt with regard to any matter 
which he should motu proprio investigate, he shall give warning to the parties. 

The associate judges may, after informing the presiding judge, put inter- 
rogatories or give directions to the parties. 

Art. 244—Kither party may request the A ieeettron ioe to put necessary 
interrogatories and may, with the leave of the presidi judge, himself put 
interrogatories (to the opposite party.) 

Art. 245.—If any participant in the debate considers any judgment given 
by the presiding judge in the way of directing proceedings or any _interrogatory 
put or direction given by the presiding judge or any associate judge to be con- 
brary to Fi and raises objection thereto, the court shall decide the objection 

y a ruling. 

Art. 246—In order to elucidate or ascertain the juristic relations in dis- 
pute, the court has the power to take any or all of the following measures : 

(1) To order the parties or any of them to appear in person. 

(2) To order the parties to produce sketches, pictures, tablets, lists or a 

translation of any document written in a foreign language. 

(3) To order any document or thing produced to be impounded in the 

registry of the court for a period to be fixed by it. 

(4) To collect_or investigate evidence in accordance with the provisions of 

Sections II and III, of chapter I, part II of this Code. 

Art. 247,—When a party raises several subject-matters in respect of one 
and the same case or where a defendant institutes a cross action, the court may 
order the debate therein to be heid separately. 

Art. 248 —The court may, if it thinks expedient, order several actions 
separately commenced to be argued jointly irrespective of whether such actions 
are between the same parties or not. 
ai ry such actions are between the same parties, the decisions thereof may be 

ven jointly. 

Art, 249—Where a party raises several separate meuns of attack or defence 
in respect of one and the same subject-matter, the court may place a limitation 
to his argument. 

Art. 250.—The court shall appoint an interpreter to render interpretation, 
if any participant in the debate does not understand Chinese. The same rule 
applies, where a judge does not understand the dialect used by the parties. 
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Where a party to a debate is deaf or dumb or illiterate, the court shall 
appoint an interpreter to render interpretation. 

The provisions relating to experts apply mutatis mutandis to the inter- 
preters referred to in the preceding two paragraphs. 

rt, 251,—Where a party is in want of epeaking sapacity. the court may 
prohibit him from speaking, and postpone the day for debate and order him to 
appoint a proper person as his agent ad litem; if on the new day appointed 
for debate, the party is again prohibited from speaking, he may be deemed to 
have voluntarily withdrawn himself from the court. 

The provisions of the preceding paragraph apply mutatis mutandis to cases 
where an agent ad litem or an assistant ad litem ts in want of proper speaking 
capacity, provided that where the principal appears and he himself has speaking 
capacity, the day for debate need not be postponed. o 


WITNESSES. 


_ 51. Where it is shown to the Court that any person within the particular 
jurisdiction is likely to give material evidence, and will not voluntarily attend, 
the Court shall issue a summons for his attendance. In the case of a witness 
outside the jurisdiction the Court may request the competent authority to 
order or secure the attendance of such witness. 

52. If any person so summoned does not obey the summons, and does 
not excuse his failure to the satisfaction of the Court, then (after proof ot the 


poryige of the summons) the Court may issue its warrant to compel his atten- 
ce. 


_ , 53. Where it is shown to the Court that any person within the particular 
jurisdiction is likely to give material evidence and that it is probable he will 
not attend unless compelled to do so, then instead of issuing a summons the 
Court may issue a warrant in the First Instance. 

54. If any witness within the particular jurisdiction refuses to answer 
any question put to him and does not excuse his refusal to the satisfaction 
of the Court, then the Court may, by warrant, commit him to prison. 

55. When any action is pending and a party thereto shall satisfy the 
Court that it is likely that a material witness will be unable to be present at 
the trial the Court may make an order, notice of which shall be served on the 
other party or parties, for the examination of such witness before the Court 
at any time before the trial. . 

The deposition of the witness shall be taken down in writing and may be 
used at the trial. If the Court shall be satisfied at the trial that the witness 
is able to be present the deposition shall not be used. 


Sect. III. —Evidence.—Title I.—General Principles. 


Art, 328—Where a party alleges any fact in his own favour, he shall be 
bound to prove such fact. 

Art. 329.—Facts which are notorious to the court, or which are already 
known to the court by virtue of !tx office, need not be proved. 

The court may take into consideration the facts referred to In the preceding 
paracraph, notwithstanding that such facts may not have been alleged by 
either party ; but, before judgment is passed opportunity must be given to either 
party to argue on such facts. 

‘Art, 330.—Any fact alleged by one party which has been admitted by the 
oppasite party in his preparatory memorandum, or in debate or before a com- 
missioned judge or a requested judge, need not he proved. 

Where a party admits a fact with modifications whether such admission 
may be deemed as admission proper, whether it may be withdrawn afterwards, 
and what. is its effect. in evidence shall be decided by the court in accordance 
with the circumstances of the case. 

Art, 331.—Where a party, on being required to answer any fact alleged by 
the opposite party, fails so to answer, he shall be deemed to have admitted the 
fact so ulleged, provided his intention to deny such fact can not be drawn, by 
necessary implication, from his allegations. 

Where a party, in answering any fact alleged by the opposite partys pleads 
“do not know” or “can not remember,” whether such plea may be taken 
as an udmission shall be decided by the court in accordance with the cfircum- 
stances of the case, 

airt. 332.—Any fact presumed by law need not be proved, until displaced 
by contradictory evidence. 

Art, 333.—The court may assume a fact as true or not true by inference 
from other facts already established. 

Art, 334.—\here a party alleges any customary law, municipal law, or 
foreicn law for the time being in force, which is not known to the court, he shall 
be bound to prove it, provided that the court. may, motu proprio, make necessary 
investization of such law, irrespective of whether the party has proved it or not. 

Art, 335 —In explaining any allegation of fact, a party may produce all 
available evidence which may cause the court to believe that what he has alleged 
is true, unless such evidence is evidence which can not be investigated at once. 

Art, 336.—The court may reject any evidence produced by elther party 
which it considers unnecessary or irrelevant. 

Art. 337.—Kxcept where it is otherwise provided by this Code, any evidence 
shall be investiguted at the debate in the trying court. 
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Art. 338—Where evidence can not be investigated immediately after the 
debate of the parties, or where it is to be investigated by a commissioned judge 
or requested judge, or where it is to be investigated in a foreign country, the 
court shall make a ruling on the evidence. 

The ruling on the evidence shall set out the parties to the action, the evidence 
to be investigated and the facts to be proved by such evidence. 


Art. 340.—Where owing to any obstacle, the time for the investigation of 
evidence can not be decided beforehand, or where the investigation is to be carried 
out in a foreign country, the court shall, on application, fix a period for such 
investigation, provided that evidence investigated after the expiration of the 
period so fixed shall nevertheless be admissible, so far as such evidence will 
cause no delay to the conclusion of the action. 

Art, 341—Where the investigation of evidence is to be carried out by a 
commissioned judge, the presiding judge shall designate such a judge from among 
the members of the Bench; and in case the judge so designated is under in- 
ability another judge shall be designated in his behalf. 

Where the investigation of evidence is to be carried out by a requested 
judge, the presiding Judge shall make a request for that purpose accordingly. 

The time when and the place where the investigation is to be carried out 
shall be decided by the commissioned judge or requested judge, as the case 
may be. 

Art, 342.—Where the investigation is made by the trying court at debate 
or by a commissioned judge or by a requested judge, the registrar of the court 
shal) take notes of the investigation. 

The provisions of Articles 253 to 260 apply mutatis mutandis to the taking 
of notes referred to in the preceding & aph. 

Art. 343,—Where owing to any dispute arising during the course of investi- 
gation, the commissioned judge or the requested judge can not continue his 

vestigation and is unable to dispose of such dispute himself, the trying court 
shall dispose of it by a judgment. 

Art. 344—Where the commissioned judge or requested judge finds cause 
that a further investigation should be held by another court, he may make 
request for that purpose to such court. 

In the circumstances described in the preceding paragraph, the commis- 
sioned judge or the requested judge shall communicate the matter to the trying 
court as well as to the parties concerned. 

Art, 345.—The trying court may, if it thinks proper, investigate evidence 
beyond the loca! limits of its own jurisdiction. 

The commissioned judge or the requested Judge may, in pursuance of an 
order of the trying court or if he thinks proper, of his own motive, investigate 
evidence beyond the local limits of his own {urisdlction. 

In the circumstances described in the last preceding two paragraphs, the 
trying court or the commissioned judge or the requested judge shall communicate 
the matter to the court which ought to be requested. 

Art. 346.—Where evidence is to be investigated In a foreign country, the 
Rreslding judge shall make request for that purpose to the competent official 

cparenen of that country, or to the Chinese Legation or consulate in that 
country. 

The court may, on the application of the party on whom the burden of 
proof lies, deliver to him the letter of request for tranamission to the foreign 
official department concerned, or without such request, order him to produce a 
certificate duly made by the foreign olficial department, concerning the investi- 
gation of evidence. 

wrt. 347.—No objection may be made to any evidence investigated by 8 
foretyn official departinent on the ground that it is unlawful according to the law 
of that country, in so far as it {s lawful according to Chinese law. 

Art. 348.—Investigation of evidence shall be carried on, notwithstanding 
that both parties or any one of them do not appear. 

Where on account of any party’s absence, the investigation can not be effect- 
ed wholly or in part, the court may, in so far as fresh investigation will cause no 
delay to the conclusion of the action or where the absence of such party is not 
due to his fault as proved by a witness, order the investigation to be resumed 
or carried further. 

The provisions concerning restoration to the original condition shall not 
apply to the case where a party fails to appear on the day fixed for the investi- 
gation of evidence. 

rt. 349.—The court, may, whenever It considers necessary, order evidence 
to be further investigated or investigated anew. 

Art. 350.—Whcre after the commencement of debate, the trying court, in 
order to make an investigation of evidence, postpones the debate to a future 
day, the presiding judge shall name the day so postponed as the day for the 
continuation of debate. 

Where evidence is to be investigated by a comm'ssioned judge or requested 
judge or to be investicated in a foreign country, the presiding judge of the trying 
court shall, at the time of giving the ruling on the evidence, or after the con- 
clusion of the investigation appoint a day for the continuation of debate. 

Art, 351!.—Where a party, on being ordered to pay in advance within a 
period fixed by the court the fees for investigation of evidence, fails to comply 
with such order, the court may omit to make an investigation, provided that 
this rule shall not apply where after the expiration of the period, the party pays 
in advance the tees at a time when the investigation is still available and the 
conclusion of the action will not be delayed thereby. 


Title II.—Oral Evidence. 


Art. 352,—Every person has a duty to be witness in an action between 
other persons. 
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art. 353—A party offering any testimony shall specify the person to be 
exam med: a8 @ witness and the matter with respect to which the witness is to 
be exam . 

Art. 354.—Where, from the allegations of the parties, the result of inves- 
tigation, or the circumstances of the case, it appears to the court that the 
examination of a certain witness Is necessary for elucidating or ascertaining the 
nature of the case the court muy motu proprio ordcr the witness to be examined. 

Art. 355.—The summons to a witness shall state the following matters : 

$3) The witness and the parties to the action. 

2) The time and place at which the witness ought to appear. 

(3) The penalty for default. 

4) The right of the witness to claim travelling and dally fees. 

5) The court. 

f the presiding Judge considers that the witness may not be able to testify 
without preparation, the summons shall specify the matters with respect to 
which the witness is to be examined. 

Art. 356.—Where a person in active military (or naval) service or attached 
to a military (or naval) force is summoned as 4 witness, the presiding judge shall 
send a notice to the effect to the commanding officer concerned, and request 
him to permit the person summoned to appear. 

If the person summoned ifs unable to appear, the commanding officer or 
regimental ofticer concerned shall send a notice to that effect to the court. 

Art. 357.—Where a person in a prison is summoned as a witness, the presid- 
ing judge shall send a notice to that effect to the chief prison officer concerned, 
and request him to cause the person summoned to appear under guard. 

The provisions of paragraph 2 of the last preceding Art. shall mutatis mulandis 
apply to the cases prescribed in the preceding paragraph. 

Art, 358.—Where a witners duly summoned fails to appear without any 
justifiable ground, the court shall by a ruling impose on him a fine not exceeding 
100 m, and direct him to pay the costs occasioned by his non-appearance. 

yhere a witness, who has been fined under the preceding paragraph, still 
fails to appear, the court shall, by a ruling impose on him another fine not 
exceeding 200 yuan and direct him to pay the costa. 

A witness liable to be fined under the preceding paragraph may be 
arrested, provided that arrest of a witness in active lene § (or naval) service 
or attached to a military (or naval) force shall be executed by the commanding 
officer concerned under request. 

A witness may report the grounds of his non-appearance orally or in writing. 


Art, 359.—Where any witness, against whom a ruling has been made under 
the last preceding Article, assigns justifiable grounds for his non-appearance, 
the court shall set the ruling aside. 

An application for setting aside the ruling referred to may be made orally 
or in writlias, and on such application the execution of the ruling shall be stayed. 

Art, 362.—In any of the following cases, the trying court may cause a 
witness to be examined by a commissioned or requested judge: 

(1) Where in order to discover the truth of any fact, @ witness must be 

locally examined. 

(2) Where there is a great inconvenience in examining a witness at the 

trying court. 

(3) here a witness Is unable to attend the trying court. 
(4) Where a witness can not attend the trying court without incurring great 
expense of money and time. 

Art. 364.—In any of the following cases, a witness may refuse to testify : 

(L) Where he is a spouse of or afflanced to any of the parties. 

(2) Where his testimony may tend to Injure his property or that of any 

erson with whom he has the above mentioned relationship. 

(3) Where his testimony may tend to incriminate or degrade himself or 
any person with whom he has fiducial or adoptive relationship, or re- 
lationship as described in Itein I, and the same rule shall apply notwith- 
standing that, in case of relationship by affinity, the marriage or re- 
lationship no longer exists. 

(4) Where the matter with respect to which he is to be examined Is of a 
confidential nature in connection with his office or profession. 

5) Where he can not testify without disclosing secrets In his art or trade. 
here a witness may refuse to testify, the presiding judge shall, before 
examination or on learning of the existence of the circumstances described in 
the preceding paragraph, tell him so. 

Art, 365.—Notwithstanding the existence of the circumstances as des- 
eribed in Items (1) and (2) of the first paragraph of the last preceding Article, 
@ witness may not refuse to testify with respect to the following matters : 

(1) Birth, death or other matters relating to the status of any person with 

whom he is residing or did reside. 

(2) ber pe relating to property arising out of marriage or other family 
relationship. 

(3) The formation or contents of any juristio act which is in dispute. 

(4) Any act relating to the legal relation in dispute done by him as the 
predecessor in right to one of the parties or as his agent. 

A witness under the circumstances described in Item (4) of the first: para- 
graph of the last preceding Article may not refuse to testify, {f his confidential 
duty has been discharged. 

Art, 366.—A witness desirous to refuse to give testimony shall, on or before 
the day of examination, show, verbally or in writing, the grounds of his refusal. 
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The grounds of refusal to testify shall be explained, provided that the 
court may, in ita discretion, order the witness to make a written declaration 
in lieu of explanation. 


ies Fe Tall, who has made a refusal before the day of examination, need not 
Perhe registrar of the court shall communicate the fact of refusal to the parties 


concerned. 
A 7.—The trying court shall, after having examined the parties in 
siceinanoe, decide by a s ruling _ propriety of the refusal. 


* Art. 368.—Where a witness refuses to testify without first showing the 
grounds of his refusal, or where, after the site deciding his r aeeeaal to be ground- 
Jess has become final, he or refuses to testify, the court shall by a ruling fine 


im a sum not exceeding 1 0 yuan and direct him to pay costs Oovastoned by 
his refusal. 


a 


* Art.” 373.—-Witnesses shall be examined separately, provided “that in case 
of neceasity, one witness may be confronted with another for contradiction. 
Before the completion of examination, no witness may leave the courts or 
other Place, of examination, unless with the permission of the presiding ju 
Art. 374—The presiding judge shall first ask the witness his fall name, 
age, ieee occupation and, place of abode. In case of necessity, the presiding 
judge shall also ask, the witness his relation with the parties or any of them, 
and any other matters material to the eredibility of his testimony. 
rt, 5.—The presiding judge shall direct the witness to state contl- 
nuously, fons beginning to end, all that he knows of the matters inquired. 
The witness nay not read out or tender a writing in lieu of oral narration, 
unless Plas the ae pe ermission of the presiding judge. 
he presiding judge may, order to make the witness state 
sles and fully or to find out the cause of any fact which the witness appears 
to have knowledge of, put pay ae necessary questions to him. 
ne Tne associate judge may, after informing the presiding judge, put questions 
6 witness. 
Art, 377,Elther party may apply to the presiding judge to put necessary 
questions to a witness, and the presiding judge may allow a party to put questions 
ee niece there is angi alanuteas tach propriety of allowing a party to put 
ere there is any ute as e priety o' ie a bet 
questions to a witness, the court shall deci uch disput : . 
‘Art, 378.—Where it appears to the court that in the f presence of any ve 
the witness. may not be able to state fly, the court may order such 
thdraw from the court-room, provided that when the witness has h party to 
his statemen # the presiding Jedge anal call back the party withdrawa and 
inform him of the matters state 


a a 


” Art. 380.—Fither party may waive any witness tendered by himeelf. 

In the circumstances described In the preceding paragraph, the opposite 
party may apply to have the witness waived, examined, or re-examined, provided 
such pourieas in attendance. 

‘j at 81.—A witness may claim such travelling and dally fees as are allowed 
y 


The notice of the claim referred to in the preceding paragraph shall be 
made within ten days after the completion of examination. 

A reasonable sum for travelling fees may, on the application of the witness, 
be paid in advance. 


Title III.—Ezxpert Opinion. 


Art, 382.—Except where it is otherwise provided a. this Title, the pro- 
visions relating to oral evidence apply muéatis mutandis Sr pert opinion. 

Art. 383.—Any of the following persons has a cig to be an expert in an 
action Babee een other persons - 5 

(1) Any person officially appointed as expert. 

(2) Any person pursuing an art or expert science or whose profession is 

that of an expert. 

Art. 384.—The application for expert opinion shall set out the matters 

for which an expert d opinion is required. 

Art. 385.—The court may, in order to elucidate or ascertain the nature of 
dupe motu proprio, order expert opinion to be given 

Art, 386.—The trying court chooses the experts ‘aad decides their number. 

The court may change any expert chosen. 

The court may order a party to designate the persons to be chosen as 
experts. 

Art. 388.—No expert may be arrested, notwithstanding that he fails to 
appear in contravention to a summons. 

Art, 389—The court may discharge an expert from his duty, notwith- 
standing et his reason for refusal to give an opinion is unsound for refusal 
to give evidence. 

the expert who refuses to give an opinion was chosen by a commissioned 
judge or a judge acting on request, the justifiableneas of his refusal shall be de- 
cided a by the the judge by whom he was chosen. 
0.—Elther party may set up any of the grounds for sppiceton for 
AERO of a judge as a ground for objection to an expert, provided that none 
of them may set up the fect that the expert did act in the case as a witness or 
expert as a ground for objection. 
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No party, when such party has made any statement relating to the expert 
opinion or when the expert has filed a memorandum of expert opinion, may 
raise objection to the expert by whom such opinion was given unless the ground 
for such objection did not arise or was unknown to the party until thereafter. 

Art. 391.—Notice of objection to an expert shall be effected by stating the 
grounds thereof orally or in writing in the court or to the judge by which or whom 
the expert was chosen. 

The ground for objection referred to in paragraph 2, of the last preceding 
Article and the fact prescribed in the proviso shall be explained. 

Art. 392.—Notice of objection to an expert shall be decided by o ruling 
by the court or judge referred to in paragraph 1, of the last preceding Article. 

Where notice of objection to an expert is decided to be unjustifiable, an 
appeal lies from the ruling within the unalterable period of five days after the 
service of the ruling ; provided that no appeal shall lie, if the ruling holds the 
objection to be justifiable and the provisions of Articles 553 and 567 apply 
mutatis mutandis. 


Art. 394.—The trying court. the commissioned judge, or the judge acting on 
request may order an expert to give expert opinion in writing. 

If necessary an expert may be ordered to appear to explain the contents 
of the written opinion given by him. 

Art. 395——Where there are several experts, they may be ordered to give 
thetr expert opinion jointly as well as severally. 

Art, 396.—If any thing to be used in the giving of expert opinion is in the 
court, the expert concerned shall be allowed to use such thing. 

For the Purpose of giving expert opinion, an expert may apply for the 
production of any evidence or for the examination of any witness or party, 
and may, with permission, examine any witness or party himself. 

Art. 397.—In addition to the dally or travelling expenses as provided by 
law, an expert may demand a reasonable amount of fees and other disburse- 
ments in connection with the giving of expert opinion. 

A reasonable amount of fees for the giving of expert opinion may, on the 
application of the expert, be paid In advance. 

Art, 398,—The provisions relating to oral evidence shall apply to the 
exam nation of any person, who by virtue of his special knowledge, knows 
past facts. 

Art. 399.—The Court may, motu proprio, request any proper Government 
official department, public official de artment, or juristic person to give expert 
opinion or to investigate expert opinion given. 


Tile IV —Documentary Evidence. 


Art, 400.—The entries of any document duly made wade in ita prescribed 
form by a Government or public official in the course of official duty shall have 
complete force in evidence as follows; provided that contradictory evid- 
ence thereto, shall nevertheless be admisaible :— 
(1) A_document embodying any order, act, or judgment of a Government 
ue oe public official proves the existence of such order, act or 
u ment. 
(2) A document embodying any statements made before a Government 
official or public official proves the existence of such statements. 
(3) A document embodying any fact other than those mentioned in the 
above tivo Items, in so far as such fact was within the direct knowledge 
of the Government official or public official concerned, proves such fact 


to be true. 

Art, 401.—A private document duly signed by the maker or authenticated 
by a court or notary public shall, so far as the fact that the maker did make 
statements contained in the document is concerned, have complete force in evid- 
ences provided that contradictory evidence thereto shall nevertheless be admis- 
sible. 


Art, 402.—The evidential force of a document in which any words have 
been added to or struck out, or which is otherwise defective shall be left to the 
moral conviction of the court. 

Art, 403.—A party alleging any documentary evidence shall produce the 
document so alleged. 

Art. 404.—A party alleging any document in the possession of the opposite 
party shall apply to the court to order such opposite party to produce the docu- 
ment so alleged. 

The application referred to in the preceding paragraph shall set out the fol- 
lowing particulars : 

(1) The document sought to be produced. 

(2) The fact to be proved. 

(3) The contents of the document. 

(4) The fact that the document is in the possession of the opposite party. 
7 (5) the cause by reason of which the opposite party has a duty to produce the 

jocument. 

Art. 405.—If the court considers the fact to be proved substantial and the 
application of the party on whom the burden of proof lies well-crounded, it 
shall, by a ruling, direct the opposite party to produce the document. 

Art. 406.—The court may, for the purpose of elucidating or ascertain 
the merits of the case, motu proprio, order a party to produce any documen 
which, from theallegation of the parties or the results of investigation, is known 
to be in such party’s possession. 

Art. 407.—Kither party has a duty to produce the following documents. 

(1) Documents which have been referred to by way of evidence in the 

preparatory memorandum during the course of debate. 

(2) Documents of which the opposite may demand inspection or delivery 

as provided by law. 
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(3) pag nents made for the benefit of the party on whom the burden of 

roof lies. 

(4) Bocumenis made in connection with any legal relation between the 

parties. 

(5) Commercial books of accounts. 

Art. 408—Where a party disobeys, without lawful excuse, the ruling for 
the production of any document in his possession, the court may, by its moral 
conviction, decide the effects of such disobedience in the jndement, and may, 
by the same way, decide whether or not the allegation of the opposite party 
in respect of the document is justified. 

rt. 409.—A party alleging any document to be in the possession of a third 
party may apply to the court to order such third party to produce the document 
so alleged or to fix a period for production of the same by himself, 

The provisions of paragraph 2, Article 404 shall apply mutatis mufandts to 
the application referred to in the preceding paragraph. 

he fact that a document is in the possession of a third party and that the 
third | party has a duty to produce such document shall be explained. 

rt. 410.—If the court considers the fact to be proved substantial and the 
application of the party, on whom the burden of proof lics well—grounded, It 
shall by a ruling direct the third party to produce the document or fix a period 
for the production of the document by the applicant himself. 

Art. 411.—If the court knows that some document material to the case 
fs in the possession of a witnesa, it may, molu proprio, order such witness to 
produce such document. 

Art. 412.—The provisions of Article 407, paragraphs 2 to 4, apply mufatis 
mutandis to the duty of a third party to produce such document. 

art. 413—If a third party deliberately refuses to produce any document 
in his possession for the use of a party on whom the burden of proof les the 
court shall, upon notice, allow the party, on whom the burden of proof lies to 
bring an action against such third party. 

ere, before the expiration of the period fixed for the production of any 

document in the possession of a third party, the action referred to in the pre- 

ceding paragraph has come to an end, or, if where the party on whom the burden 

of proof lies delays the commencement or continuation or compulsory execution 

of the action aforementioned, the opposite party may apply to the court for 

the continuation of the original action without waiting for the expiration of 
e period. 

Art. 414——Where a third party disobeys a ruling for the production of 
any document in his possession without any justifiable ground, the court may, 
by a ruling impose upon him a fine not exceeding 100 yuan, and direct him to 
pay the costs occasioned by his disobedience, and may take such compulsory 
measures as it thinks proper. 


a OY 


rt. 415.—The court may, for the purpose of elucidating or ascertaining 
the merits of an action, motu proprio, call for any document which is in the 
custody or control of any Government official department or public official depart- 
ment, irrespective of whether such Government official department or public 
official department has a duty to produce such documents. 

Art. 416.—A third party may demand the expenses to the production 
of 8 document. 

The provisions of Article 381, Daragra ths 2 to 4, apply mutatis mutandis 
to the circumstances described in the preceding paragraph. 

Art. 417.—The production of a public document shall be effected by pro- 
ducing the original or a copy of such document. 

The production of a private document shall be effected by producing Its 
original, provided that where only its effect or interpretation is dispute, it 
shall be sufficient. to produce a copy of such document. 

Where the original or a copy of any document has already been in the court, 
a@ reference to such document may be made in lieu of production. 

Art, 418,—The court may order any document to be produced in its original, 
and may, in case the production is impossible, order the cause of the impos- 
sibility to be explained. 

Where the order mentioned in the preceding pi ph meets with dis- 
obedience, the evidential force of the document shall be decided by the court in 
accordance with its moral conviction. 

Art. 419.—Where any document can not be produced to the trying court, 
ar It is apprehended that, by so doing, the document might be damaged, des- 
troyed or lost, or for other grave inconvenience the trying court may order 
such document to be produced before a commissioned judge or a judge acting 
on request. 

The trying court may prescribe matters to be noted by a commissioned judge 
or a judge acting on request and may order that a copy or a summary of the 
document be annexed to such notes. 

Art. 429.—Once a document has been eaeeet in evidence, the party 
alleging such evidence may not waive it without the consent of the opposite 


arty. 
R Art, 421.—Any document which, from its form and contents, may be reason- 
ably taken as a public document shall be presumed to be genuine. 

art. 422.—The genuineness of a foreign public document shall be decided 
by the court in accordance with the circumstances of the case, provided that if 
it has been authenticated by the Chinese Legation or Consulate in that country, 
it shall be presumed to be genuine. 

Art. 423.—The genuineness of a public document shall be proved by the 
Darty alleging such document, unless the opposite party has admitted it to be 
genuine. 

Art, 424—The genuineness of a private document may be proved by com- 
parison of handwriting. 
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Art, 425.—Where there {s no proper handwriting available for comparison, 
the court may designate certain specific words and order the person purporting 
to be the maker of the document to write the words specified. 

The court. may order the words to be used in comparison of handwriting 
to be written before a commissioned judge or a judge acting on request. 

Where the person purporting to be the maker of a document refuses to 
write specific words ns ordered to do so without any justifiable ground, the pro- 
visions of Articles 408 and 414 apply. 

Art, 426.—The original or a copy or summary of a document to be used 
in the comparison of handwriting shall be annexed to the notes. 

Art, 427.—The result of the comparison of handwriting shall be decided 
by the court in accordance with its moral conviction, provided that, if necessary, 
expert opinion may be ordered to be given. 

art, ¢28.—Any document produced in evidence which appears to the court, 
to have been fraudulently made or altered shall be impounded and kept in the 
custody of the registry of the court during the continuation of the action 
ualee in ene meantime the document has to be returned to any other official 

lepartment. 

art, 429.—Where a party, with intent to embarrass his adversary, wilfully 
conceals, destroys or renders unfit any document to be produced tn evidence. 
the court may take the allegation of the opposite party as to the nature and 
contents of the document to be true. 7 

Art, 430.—The provisions of this Title apply mutatis mutandis to any 
corporeal objects admissible in evidence other than documenta. 


Title V.—Inspection. 


Art, 431—An application for inspection shall set out the thing to be 
inspected and the matter for which an inspection is required. 

Art. 432.—The court may, for the purpose of elucidating or ascertaining 
the merits of an action, motu proprio, order an inspection to be held. 

Art, 433.—Where on account of the nature of the thing to be inspected or 
for any other grave inconvenicnce, an inspection can not be effected in the 
trying court, the court may cause the inspection to be held by a commissioned 
judge or 4 judge acting on request. 

Art, 434.—At any time during inspection, the trying court, the commis- 
sioned judge or the judge acting on request as the case may be, may order an 
expert or experts to take part therein. 

Art, 435.—In case of necessity, the pictures, maps, or photographs, taken 
in connection with the inspection shall be annexed to the notcs. 

Art. 436.—The provisions of Articles 408, 413, 414, 416 ud 429 apply 
mutatis mutandis to inspection. 


Title VI.—Perpetuation of Evidence. 


Art, 437.—Where any evidence is in danger of being destroyed, lost or no 
longer available, or where the opposite party gives consent, a party may apply 
to the court for per etuation of evidence. 

In any of the following cases, an application for perpetuation of evidence 
may be made even in the absence of the requisite condition prescribed in the 
preceding paragraph :— 

(1) Where the party who has a claim against. the opposite party by reason of 

defect in the object thing or work, wishes to have the defect ascertained. 

(2) Where the assignee gives notice of defect In the thing to the assienor 

and the assignor wishes to have the condition of the thing ascertained. 

(3) Where the employer (in » contract for work) gives notice of detect in 

work to the contractor and the contractor wishes to have the condition 
of the work ascertained. 

Art. 438.—An application for the perpetuation of evidence made after 
the commencement of action shall be made in the trying court; that made 
before the commencement of action shull be made in the Local Court of the 
place in which the person to be examined as witness resides or the thing to be 

ealt with in evidence is situate. 

In case of urgency, an application for the perpetnation of evidence made 
after the commencement of action may be made in the Local Court mentioned 
in the preceding paragraph. 

Art. 439.—An upplication for the perpetuation of evidence may be made 
orally or in writing, and shall set out the following particulars : 

(1) The opposite party, in case the opposite party can not be designated, 

the reasons thereof. 

(2) The fact. of which evidence {s to be investigated. 

(3) The evidence. 

) The reasons for applying for the perpetuation of evidence. 

cage of necessity, the reasons mentioned {in (1) and (2) shall be explained. 

Art, 440,—The court in which an application for the perpetuation of evid- 
ence has been made shall, by a ruling decide whether or not the application is 
maintainable. 

The ruling directing an investigation of evidence shall set out the evidence 
alleged and the fact of which evidence ‘s to be investigated. 

«irt. 441.—On the day of investiration of evidence, the applicant shall be 
summoned to attend, and, except in case of urgency, before the day above men- 
tioned, a summone together with the memorandum of the application, the ruling 
thereon or a copy of the notes shall be served on the opposite party. 

Art. 442.—Where the opposite party is unknown or time Is Insufficient 
to call the opposite party to attend on the day of investigation of evidence, the 
court shall appoint a special agent for the opposite party to protect his interest 
in the investigation. 
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The provisions of Article 62, paragraphs 2 to 4 shall apply mufatis mutandis 
to the circumstances described {n the preceding Lager a 

Art. 443.— Investigation of evidence shall be done in accordance with the 
provisions of Titles 1 to 5 of this section. 

The court ordering an investigation of evidence shall keep in the custody 
the notes thereof. 

Art, 444,—Fither party to an action may use the results of investigation 
of evidence to his benefit. 

The trying court may, upon notice or motu proprio, order evidence to be 
further investigated or investigated anew. 

Art, 445. —The es Revie of investigation of evidence shall be deemed to 
bea part of the costs of action and shall be borne by the parties or any of them 
as such. 

JUDGMENT. 


56. Decisions and judgments shall be delivered or read in open Court. 

57. If the judgment of the Court is reserved at the hearing, parties to 
the suit shall be summoned to hear judgment, unless the Court at the hearing 
state the day on which judgment will be delivered, in which cases no summons 
to hear judgment shall be issued. 

58. All parties shall be deemed to have notice of any decision or judg- 
ment, if the same is pronounced at the hearing. 

All parties duly served with notice to attend and hear judgment shall be 
deemed to have notice of the judgment when pronounced. 

59. Every judgment or order whether final or interlocutory shall be 
duly put into writing and signed and sealed by the Court. 

60. Every judgment or order shall bear the date of the day on which 
it is pronounced. 

61. Any party to 4 suit is entitled to obtain a copy of any judgment or 
bg made therein and such copy shall be duly certified under the Seal of 
the Court. 

62. A decree or order may direct that money directed to be paid by any 
person be paid by such instalments as the Court thinks fit. 

63. All money directed by any decree or order to be paid by any person 
shall be paid into Court in the suit or matter, unless the Court otherwise 
directs. 

64. A person directed by a decree or order to pay money, or do any 
other act, may in the discretion of the Court be detained in safe custody or 
released upon security but no defendant against whom judgment has been 
given shall be released except by special leave of the Court, until he gives 
bail or security for his further appearance with a surety or sureties to the 
satisfaction of the Court in the case of an order to pay money in a sum equal 
to the full amount of the judgment debt or in the case of an order to do any 
other act in such sum as the Court shall think fit. 

If being called upon to appear by order of the Court or in answer to a 
judgment summons tlie defendant fails to appear his surety or sureties shall 
forthwith pay into Court the whole amount of such security and in default 
thereof shall be liable to be arrested and kept in custody until the same is 

id. 
e 65. Where the decree or order is one directing payment of money, and 
the person directed to make payment refuses or neglects to do so according 
to the exigency of the decree or order, the person prosecuting the decree or 
order shall be entitled to apply to the Court for oxecution against the property 
of the disobedient person. 


Sect. V.—Judgments. 


Art, 451.—Where the progress of an action has reached such a stage that 
a decision thereon may be made, the court shall give a final decision accordingly. 
The same rule applies where one of the several actions ordered to be consolidated 
in one debate has reached the above described stage. 

Art, 452.—When a decision may be made on one part of the subject-matter 
in dispute or on one of the several subject-matters claimed in one and the same 
action, the court may make a partial final decision. _The same rule applies where 
there is a cross action to the original action and a decision may be made on the 
original or cross action. 

Art. 453.—Where a decision may be made on one of several independent 
attacks or defences, or on any interlocutory point in dispute, the court may 
make an interlocutory judgment. 

Art, 454.—-Where both the cause of a claim and the amount claimed are 
in dispute, if the court considers the cause well established it may give an inter- 
locutory judgment. 

Upon appeal*® or new trial, the interlocutory judgment referred to in the 
preceding paragraph shall be deemed to be final judgment, and before the said 


Rehearing. 
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judgment becomes absolute the parties thereto may, on application, be ordered 
to argue on the amount claimed. 

When an interlocutory judgment which rules the cause of a claim to be well 
established has been sect aside, the decision as to the amount of the claim shall, 
ipso facto, become abortive. 

rt. 455.—Where during debate, the plalntiff waives his claim to the subject- 
matter in dispute or any part thereof, the court shall give a judgment against 
the plaintiff based on such waiver. 

irl, 456—Where during debate, the defendant admits the pla nti 
claim to the subject-matter in dispute or any part thereof, the court shall, give 
& judgment, against the defendant based on such admission. 

Art. 457—Whcere at the date fixed for debate one of the parties appears 
and the other does not appear, the court shall, on the application of the party 
appearing, give a judgment based on his argument. 

In giving the above mentioned judgment, the court shall take fnto consider- 
ation the previous arguments, the results of investigation of evidence and the 
statements in the preparatory memorandum of the non-appearing party. 

If necessary, the evidence alleged by the non-appearing party on the pre- 
vious occasions shall be investizated. 

Art. 458.—In any of the following cases, the court shall, by a ruling dismiss 
the, application referred to in the last preceding Article, and postpone the day 
of debate :— 

(1) Where the non-appearing party has not been duly summoned in proper 


me. 

(2) Where there fs reason to believe that the non-appearancce is due to force 
majeure or other unavoidable events. 

(3) Where the appearing party fails to prove any fact which the court 

ought, motu proprio, to investizate. : 

(4) Where any fact or evidence alleged by the appearing party has not 
been notified to the non-appearing party in proper time. 

a On the fresh day for debate, the non-appearing party shall be summoned 
appear. 

i 459——An appeal® shall lie from a ruling dismissing the application 
referred to in the last preceding Article, provided that such appeal shall be 
taken within five days after the service of the ruling. 

Where the ruling referred to has been set aside, the court may make a deci- 
sion withont fixing a fresh date for debate, or, if a fresh date has already been 
fixed, without summoning the non-appearing party to appear on such date. 

Art. 460.—Where on the date fixed for debate, a party appears but falls 
to argue in the case, he shall be deemed to have not appeared. 

Art. 461.—Except where it is otherwise provided, no court may make a 
decision in respect of anything not alleged by the parties. 

Art. 462,—When any of the following decisions has been made, the court 
shall, motu proprio, make an order of provisional execution. 

Decision made on admission against the defendant. 

(2) Decision directing the performance of an obligation of maintainance 
rovided such obligation has become due within six months prior to 
ee commencement of the action or during the continuation of the 

action. 

(3) Decision against the defendant in any of the actions specified in 
tticle 2. 

4) Decision directing the payment of a sum or value not exceeding 50 yuan. 

he provisions of Articles 5 to 13 shall apply mufalis mutandis to the cal- 

culation of the value referred to in paragraph 4 of the last preceding Article. 

art. 463.—Where an obligce shows to the satisfaction of the court that 
unless an order of execntion be made before the decision becomes absolute, 
damaye might. accrue to hin by reason of the difficulties in calculation, the court 
shall, on application, make an order of provisional execution. 
Where an obligee applies by a petition and requests the court to make an 
order of provisional execution on security to be furnished by him, the court 
shall fix a reasonable amount as security and order that provisional execution 
may be had on security being furnished. 

wirt. 464,—Where an obligor shows to the satisfaction of the court that 
provisional! execution might cause irreparable damage to him, the court. shall 
in case the described in Article 462, on application, cancel the order of provisional 
execution or, in the case described in the last preceding Article, dismiss, by an 
order the obligee’s application. 

The court. may, on the application of the obligor order that no provisional 
execution shall be made unless and until the obligor has furnished his security, 
and may allow the obligor to furnish security or deposit the thing claimed so 
as avoid provisional execution. 

Art. 465.—All applications relating to provisional] execution shall be made 
before the conclusion of debate. 

An order relating to provisional execution shall be stated in the decree 
of the judgment. 

Art. 466.—Where the court omits to make a judgement for provisional 
execution which it should, mofu proprio, make, or where it neglects to entertain 
any application relating to provisional execution, the provisions of Article 273 
shall mutatis mutandis apply. 

4rt. 467,—An order for provisional execution shall, ipso facto, become 
abortive on the pronouncement of the decision on the merits of the action or, 
where there ix a separate decision vacating or modifying the first stated order, 
on the pronouncement of such decision, so far as the part vacated or modifie 
is concerned. 

Where the decision on the merits of an action in which an order for provi- 
sional execution has been made, has been set aside or modified, the defendant 


*Right to apply for a rehearing. 
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may claim from the plaintiff, the restoration of an: performance which the 

has made to the plaintiff in pursuance 0} or in order to avoid an 
order of provisional execution, and may also claim damages tor loss. incurred 
thereby. The claim referred to may be made in the court in which the action 


ing. 
rt. 468.—Where the nature of any performance ordered by 4 decision is 
guch that it can not be effected within & short period, or where the plaintiff 
ves consent, the court ms: fix a reasonable period in the decision within which 
e performance is to be effected. 

The court may, with the consent of the plaintiff, fix the perlods for perform- 
ance by instalments, provided that when the defendant de! aults with respect 
to any one instalment, all the subsequent instalments shall be ‘deemed to have 


Art. 469.—When the court, by 8 decision, dismisses an action for want of 
jurisdiction it shall, on the application of the plaintiff, transfer the action to 
fenated by the plaintimt, 
.o in the preceding paragray becomes absolute, 
already bee 


@ ©0! 
‘When the decision referred t 
n pending in the court 


the action concerned shall be deemed to have 
to which the same is transferred. 


Art. 470.—When & decision dismissing an action for want of jurisdiction 
in respect of the subject-matter has become absolute it shall be binding on 
any court in which the action may thereafter be pending. 
Art. 471.—-Where any subject-matter of an action has been adjudicated 
py @ final decision and such decision has pecome absolute no pas thereto may 
ristic relation. 
Where any counter-claim set up by way of pleading & set off has been ad- 
judicated to be maintainable or not maintainable, it may not 80 far as the 
amount sought to be set off is concerned, be set up again in any subsequent 
lon. 
The court shall motu rio investigate the circumstances described in 
the preceding two Peete . 
‘Art. 472.—A ecision becomes absolute on the expiration of the period 
allowed for appear provided that where there ig an appeal taken before the 
e said period, such appeal shall prevent the decision from be- 


‘A decision from which no appeal lies becomes absolute at the time of 
pronouncement or, if there is no pronouncement, at the time of service. 
Art. 473 —The registrar of the court may. upon, application, deliver (to 
a to the effect hat the decision has become 
pos or that no appeal hes been taken within @ period made unalterable 
‘A certificate to the effect that the decision has become absolute shall be de- 
livered by the registrar of the Court of First Instance, rovided that where the 
records are in the superior court, it shall be delivere: by the registrar of the 


rt: 
A certificate to the effect that no appeal has been taken within a period. made 
unalterable by law shall be delivered by the registrar of the Superior Court. 
Art, 474.—When 8 decision becomes absolute, its effects shall extend, in 
addition to the parties concerned, to any person who might, after the com- 
mencement of the action, become an heir of one of the parties, ‘or a possessor of 
the thing under claim on pehalf of one of the parties or his heir. 

rt, 475.—In any of the following cases @ Ioreign decision, though absolute, 
shall be of no effect : 

(1) Where, accord! 
no jurisdiction in the case. 

(2) Where the party or one ‘of the parties defeated was 5 Chinese and the 
the decision was made in his absence ; provided that this rule shall 
not apply to cases where the summons or order required at the com- 
mencement of the action has been personally served on such Chinese 
party in that country oF has been served on such Chimese party by 
way of mutual assistance in accordance with Chinese Law. 

(3) Where the foreign decision is considered to be against public order or 
Reed custom, or against the spirit o1 the law of the land. 

(4) Where there is no international mutual security between China and 
that. country. 

In investigating international mutual security, the court may request the 

Ministry of Justice to express aD opinion, which opinion, when expressed, shall 
be binding on the court. 


Sray OF EXECUTION. 


66. The Court may, if under the ci tances of any case it thinks 


fit, on tho application of any party and on such terms as geem just, stay 
execution of & decree or order (a) pending another suit in the same or ny 
other Court, (b) pending an appeal or rehearing, oF (¢) for any other good 
and sufficient cause. 
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SEIZURE AND SALE or PROPERTY. 

67. The Court shall, unless it sees good reason to the contrary, on the 
application of the person prosecuting the decree or order, issue under the Seal 
of the Court a warrant of execution, directed to such officer or person as the 
Court shall think fit, who shall be thereby empowered to levy the money 
ordered to be paid (with the expenses of the execution) by seizure and sale 
of the property of the disobedient person. : 

68. The Court shall hold any property seized as security for the amount 
directed to be levied by the execution, or so much thereof as is not otherwise 
levied, for the benefit of the person prosecuting the decree or order. 

69. The sale of property seized in execution shall be conducted under the 
order of the Court at such time and in such manner as the Court shall order. 

70. Every warrant of execution shall be returned by the person to whom 
it is directed, who shall certify thereon how it has been executed. 

71. In or on every warrant of execution the Court shall cause to be 


inserted or indorsed the sum of money adjudged ; and if the person against 


whose property execution is issued before actual sale of the property, pays or 
causes to be paid into Court, the sum of money adjudged, together with all 
expenses, the execution shall be superseded and the property seized shall be 
discharged and set at liberty. 


THE RULES GOVERNING EXECUTION IN CIVIL CaSks, AUGUST 8RD, 1920. 
Ch. I.—General Principles. 


Art. 5.—Coinpulsory execution shall not be stopped by an application for 
restoration to the original condition or an application for a new trial; provided 
that this shall not apply when the court under necessary ciroumstances, motu 
proprio or upon application, orders the party to produce substantial security 
and issues an order stopping the compulsory execution. 

No objection may be raised by such party to the aforesaid order. 

Art. 6.—When investigation is necessary for execution in a case, the judge 
or istrar of the Department for Execution in Civil Cases may, as well as order- 

e winning party to make investigation and report, make such investiga- 


ing 
tion personally, 

Art. 7—If the obligor has no property for execution or if the proceeds 
from execution will not be sufficient to Hquidate the obligation, the obligor nay 
be ordered to make a written promise to pay when he has sufficient means ; 
provided that the obligre assents. In the absence of such aasent, Article 43 
of Provisional Regulations of the High Courts and their Subordinate Courts 

all prevail. 

rE after the aforesaid writtem promise has been made, the obligee discovers 
other property of the obligor, he may, on the production of the written promise, 
apply for a new execution. 


a ae oe a SS SO A A eT CO Oy Se 


Ch. I1.—Ezecution on Movables. 


Art. ie acentien on a movable shall be effected by scquestration and 
auction sale. 

Art, 15—Sequestration of a movable shall be effected by the process- 
servers under the direction of a registrar by order of the judge of the Depart- 
ment for Execution. 

Art, 16—The house of the obligor, his furniture and other places for the 
keeping of articles may be searched during the sequestration by way of openinz. 
inspection and sealing up. 

If the obligor is not present dur! the sequestration, members of his family 
or one or two of his neizhbours may be ordered to be present. If the circuin- 
stances require it, a police officer may be requested to be present. 

Art, 17.—In case of resistance to sequestration, the assistance of the police 
officer may be requested. 

Art, 18.—Articles to be sequestrated shall be limited to those the value 
of which is sufficient to pay the obligation and execution expenses; provided 
that if the value is over one hundred dollars, an appraisal shall be e by an 
expert. 

Art, 19.—In a sequestration, articles necessary for the sustenance of the 
obligor and his family for one month shall not be seized. 

Art, 20.—Furniture and articles necessary to the vocation of the oblizor 
shall not be scquestrated ; silkworms before the weaving of the cocoon shall 
not be sequestrated. 

Art. 21.—If in a sequestration there is any thing which cannot conveniently 
be moved, the proper court shall be petitioned to appoint a custodian or entrust 
the custody to a proper office. 

Art. 23—No matter relating to a sequestration shall be executed on a 
Sunday or a memorial day; provided that in an emergency case, the proper 
superior may be petitioned to sauction the execution of such matter. 
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Art, 24—If during a sequestration, there is any serious matter which the 
registrar and the process-server cannot deal with directly, the proper superior 
may be petitioned for direction. 


Art, 32.—An auction sale of an article of high value shall not be effected 
unless it has been appraised by an expert. 

Art, 33-—An article of gold or silver shall not be sold at auction for a price 
lower than the market price of the actual metal contained in the article. 

Art, 34.—If an article has a market price, it shill not be sold at auction at 
a price lower than its market price. 

Art, 35.—It there is no proper bid for an article referred to in the last two 
preceding articles on the day of the auction sale, it may be otherwise sold at a 
price higher than its market price on the day of the auction sale. 

Art. 36—An offer to sell at a certain price at an auction sale shall not be 
binding when there is a bid at a higher price or when the auction sale is closed 
before there has been any bid. 

Art, 37—The delivery of the article sold at auction and the payment of 
the purchase price shall be effected simultaneously. 

Art. 38—If the highest bidder fails to pay cash after the close of the auction 
sale or on the day appointed for the payment of the price, the article shall be 
sold again by auction. 

Art, 39.—An auction gale shall be closed as soon as the proceeds obtained 
are sufficient to Hquidate the obligation and pay the execution expenser. 


Art, 41—After the close of the auction sale, the execution expenses shall 
be deducted from the proceeds to the amount as provided by Article 7 of the 
Regulations Relating to Costs, and the balance, be handed to the obligee. If 
the balance exceeds the amount of the obligation, such excess shall be handed 
to the obligor. 

Art, 42.—If before the close of an auction sale, the obligor considers any 
procedure of the auction sale taken by the registrar or process-server prejudicial 
to his interest, he may raise objections before the proper court. 

If the aforesaid objection is raised, the proper court may order the auction 
si to be stopped; provided that this shall not apply if such stoppage is likely 

cause loss. 

Art, 43.—If a third party proves that he has instituted a suit of objection 
with: Terard to _ article to be sold bf auotion, the auction sale of such article 
shall be stopped. 

Art. 42. -When an auction sale is stopped under ie Pee of the last 
two preceding articles, the process-server shall take custody of the articles to 
be sold by auction by proper means. 


Ch. III.—Ezecution on Immovables. 


Art, 52.—Compulsory execution on an !mmovable shall be effected by way 

of sequestration, auction rale and inanagement. 
he aforesaid immovable means land, houses and their essential components. 

Art. 53.—The Court of First Instance which accepted the case shall be the 
Court forthe Exccution. If the immovable which may be subjected to execution 
is not within the jurisdiction of the aforesaid court for execution, the court for 
execution shall, upon application of the obligee, transfer the case to the proper 
court or other office for execution. 

Art. 54.—If a third party has any interest in the immovable subjected to 
compulsory execution, he shall, before the close of the execution, institute a 
suit of objection against the obligee in the court for execution. I! the obligor 
has refused to recognize the Interest of such third party, he shall also be made 
@ defendant in the suit. 

Before the judgment, in the aforesaid suit becomes absolute, the court may, 
considering the circumstances, stop or limit the sequestration, auction sale 
and management. 

If the third party loses the suit, he shall compensate the obligees for any 
loss due to the institution of the suit. 

Art. 55—The written application for sequestration shall contain the follow- 
ing particulars :— 

(1) The obligee, obligor and court. 

(2) The location, kind and any other matter that should be stated with 

regard to the immovable. 

(3) The definite obligation which constitutes the cause of the sequestration 

and the documents obtained for the execution. 

Art, 56.—Sequestration shall be cffected by & process-server under the 
direction of a registrar of the court for execution by the following means : 

(1) Posting a notice. 

(2) Sealing up. 

(3) Surrender of the title deeds. 

The provisions of Article 16, paragraph 2, and Article 17 may apply to the 
circuinstances of the preceding paragraph. 

Art, 59—The obligor shall, as far as may be necessary, have the right of 
managing and using the sequestrated immovable. 

Art, 60.—The obligor may, within seven days from the day of the sequestra- 
tea, produce cash to the court and apply for a cancellation of the sequcs- 

ration. 

The obligor may, together with the obligee, apply to the court for an ex- 
tension of the aforesaid period. 
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Art. 61,—In the absence of any application by the obligor for the cancel- 
Jation of the sequestration of an immovable coming within the provisions of 
Article 60, the court may, upon the application of the obligee or motu proprin, 
order a sale by auction of the sequestrated inimovable. 

The provisions of Article 55 shall apply to the written application for an 
auction sale. 

Art. 62.—The court which conducta an suction sale of an immovable shall 
select an expert to appraise the immovable. The appraised value shall be the 
minimum price for the sale by auction. 

Art, 63.—For the auction sale of an immovable, the court shall make in 
advance public notice of the dates of the auction sale and of its conclusion. 

Art. 68.—A bidder shall be bound by the price he offers until there is a 
higher bidder. 

An auction sale shall not be closed until an hour has elapsed after persons 
attending the sale have been urged to bid. 

No article shall be sold at the auction unless the bidder, after offering the 
price, deposits with the process-server one twentieth of the price in cash or 
security of equal value aa earnest. 

If after the deposit of the aforesaid security, there is any bidder who offers 
a higher price and deposits a security, the earlier bidder may, forthwith after 
the announcement of the close of the auction sale, demand the return of his 
security. 

Art, 71,—If there 1s no proper price offered on the day of the auction sale, 
the court for the execution shall reduce the minimum price and fix another 
date for the auction sale. 

Tue provisions relating to the date for the auction sale shall apply to the 
new date. 

Art. 72.—The court shall, on the day of the conclusion of the auction sale, 
cause the interested persons to be present, authorize the conclusion by an order, 
and motu proprio, make documents for the transfer of the rizht. 

Art. 73.—If there is no proper bid after the price for the auction sale has 
been reduced three times since the day of the auction sale, the court may, molu 
proprio issue to the obligee the document for the transfer of the right at the 
minimum price ; provided that the document shall state expressly that if, within 
one year of the issuing of the document, any third party offers to buy at a higher 
price, the obligor shall be allowed to redeem such right. 

The aforesaid period for redemption shall be extended if the value of the 
immovable is over $5,000. 

Art. 74,—If the proceeds of one or more of severa! immovables for auction 
sale is sufficient to pay the total amount of the obligation and all the expenses 
that. should be paid, the auction sale with regard to the remaining immovables 
shall be stopped. 
to b Sy igor may, in the above circumstances, determine the immovables 

e sold. 

Arl, 75.—The successful bidder shall acquire the ownership of the immovable 
upon the order authorizing the conclusion of the auction sale. 

Art. 76.—The successful bidder shall not apply for the delivery of the 
immovable and all documents before he has paid the entire purchase price. The 
court may, after the order authorizing the conclusion of the auction sale and 
before the delivery and upon the application of the successful bidder or the 
obligor, order a manager to manage the immovable. 

If the obligor refuses to deliver, the court shall, upon the application of the 
successful bidder or oblizee, order the process-server to compel delivery ; the 
court may, when circumstances require, request the assistance of police officers ; 
and motu proprio declare void by public notice the documents which the obligor 
failed to deliver: and issue a certificate to the successful bidder. 

Ari. 77.—If the suecessful bidder tails to pay the purchase price within 
the pcrioed, the court shall, motu proprio, asain put the immovable up to auction 
sale; provided that if the successful bidder pays the purchase price and the 
expenses of the proceedings within three days prior to the day tixed for the 
new auction sale, the new auction sale may be cancelled. 

The original successful bidder shall not be allowed to bid again in the new 
auction sule, and should the price at which the new auction sale is concluded be 
lower than the price at. which the earlier one was concluded, he shall be ordered 
to pay the balance and the expenses of the proceedings. 

Art, 78.—With regard to the auction sale of the proper portion of a common 
property, the court shall notify the other owners thereof. ~The minimum price 
shall be determined by the proportion which the portion of the obligor bears to 
the whole of the common property. 

art. 79.—The provisions of Articles 45 to 51 shall apply to the handing over 
and distribution of the proceeds. 

Arlt. $0.—If the court for the execution considera the auction sale of a 
sequestrated inmovable unnecessary, it may, upon the application of the obligee 
or motu proprio, make an order for the management, of such immovable, The 
provisions of Article 55 shall apply to written applications for management. 

Art. 81.—After an order for management has been made, the court shall 
prohibit the obligor from interfering with the manager, and the disposal of the 
profits from the fimmovable; and if there is any third party to deliver such 
profits, he shall be ordered to deliver them henceforth to the manager. 

Art, 82.—The manager shall be appointed by the court; provided that the 
obligee may recommend proper persons. 

The munager may, for the purpose of management and recetving the profits, 
take possession of the immovable. In case of resistance, he may at any time 
apply to the court for direction or to the police officer for assistance. 
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Art. &3.—The court shall direct the manager with regard to the necessary 
matters of the management, determine his remuneration and supervise the 
performance of his affairs. 

The court may order the manager to secure a guarantor or dismiss him. 

Art, 84.—The manager shall, after deducting from the profits of the fm- 
movable taxes and other public assessments and managing expenses, promptly 
hand the balance to the obligee. 

If the obligee objects to the amount thus handed to him, the court may be 
applied to for action. 

Art, 85.—-The manacer shall, annually or after he has completed all matters 
connected with the management, make a report. of the accounts and submit 
it to the court for the execution, and also petition such court to notify the obligee 
and oblicor thercof. 

If the obligee or obligor objects to the aforesaid accounts, he may apply 
to the court for action within five days of the receipt of such accounts. 

Art, 86.—If the obligee hag been fully paid from the profits of the im- 
movable, the court shall, motu proprio, make an order to cancel the right of 
managenient and to relicve the manager of the duty of management. 


Ch. IV.—Other Kinds of Execution. 


Art. 87._If a judgment which has become absolute orders the obligor to 
erform a definite act and such act has not been performed, the Department for 
xecution may order a third party to perform it at the expense of the obligor. 

The aforesaid expenses shall be obtained by the Department. for Execution 
by the ordinary procedure of execution. If necessary, experts may be selected 
to determine the amount. of the expenses. 

Art. §8.—-Where a judgment which has become absolute orders the obligor 
to perform a definite act and such act cannot be performed by any other person, 
the Department for Fxccution may, when the obligor fails to perform, impose 
@ fine of not more than $1,000 in order to compel performance. 

The provisions of the preceding paragraph shall not apply to a judgment 
to the effect that a marriage is valid or a judgment that a husband and wife 
should live together. 

Art. 89.—Where a judgment which has become absolute orders the obligor 
to allow an act on the part of another person or prohibits the obligor from 
performing a definite act, the Department for Execution may, when the obligee 
fails to obey, take him into custody or impose upon him a fine of not more than 
one thoveand do'lars, and may, upon the application of the obligee, order the 
obligor to produce proper security. 

Art, 90.—With regard to inheritance of property or division of a common 
property, the Department for Execution shall reckon and distribute the whole 
amount, and Issue certificates stating the kind of the property and the transfer 
of the rights of the different parts. 

Art, 91.—In an execution relating to a right in rem whether relating to 
movable or Immovable, the Department for Execution shall order the obligor 
to deliver such movable orimmovable. Upon his failure to deliver, the provisions 
Telating to execution upon movables or immovables, as the case may be, shall 
prevail. 

Art. 92.—With regard to execution under the last two preceding articles, 
the Department for Execution shall order the obligor to deliver documents 

roving the right. If there is no such document or if the obligor refuses to deliver 
it, the Court for Execution may, by public notice, declare such document void, 
and issue a certificate. 

Art. 93.—The Department for Execution may, upon application of the 
obligee, prohibit the obligor from dealing with the claim of the oblizor against 
a third person or with any property, or order such third person to stop payment 
and to make payment to the obligee. 

Art. 94.—-If such third party after the receipt of such order does not re- 
cornize the existence of such claim or property or disputes its amount, he shall, 
within ten days, deliver a statement to the court for the execution, producing 
documentary evidence. 

art. 95.—If the obligee considers such statement false, he may institute a 
suit in the proper court for performance and notify the obligor. 

Art. 96.—Where the obligor holds any document relating to a claim against 
a third person or any property, the Department for Execution may order the 
obligor to produce such document. 

art, 97.—If the claim of the obligor against a third person is necessary 
ie the sustenance of the obligor, no compulsory execution shall be effected 

ereon. 


Summons Tro JuDGMENT DEBTOR. 


72. Where a decree or order directing payment of money remains wholly 
or in part unsatisfied (whether a warrant of execution has issued or not), 
the person prosecuting the decree or order may apply to the Court for a 
summons, requiring the person by whom payment is directed to be made to 
appear and be examined respecting his ability to make the payment directed, 
and the Court shall, unless it sees good reason to the contrary, issue such a 
summons. 

73. On the appearance of the person against whom the summons is 
issued, he may be examined by or on behalf of the person prosecuting tho 
decree or order, and by the Court, respecting his ability to pay the money 
directed to be paid, and for the discovery of property applicable to such pay- 
ment, and as to the disposal which he may have made of any property. 
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He shall be bound to produce all books, papers, and documents in his 
possession or power relating to property applicable to such payment. 

Whether the person summoned sppears or not, the person prosecuting 
the decree or order, and all other witnesses whom the Court thinks requisite, 
may be examined respecting the matters aforesaid. 

The Court may, if it thinks fit, adjourn the hearing of the summons from 
time to time, and require from the person summoned such security for his 
appearance at the adjourned hearing as seems fit or detain him in custody, 
there to remain until the adjourned hearing, unless sooner discharged. 

74. Any person so imprisoned, who pays the money by the decree or 
order directed to be paid, or the instalments thereof payable, shall be dis- 
charged out of custody. 

75. On the hearing of any such summons as aforesaid, the Court, if it 
thinks fit, may rescind or alter any decree or order previously made against 
him as to the manner of payment and make any further or other order, either 
for payment forthwith, or by any instalments, or in any other manner as 
the Court thinks reasonable and just. 


GaRNISHEE PROCEDURE. 


78. A party, after judgment has been given against him, may be exa- 
mined before the Court as to any debts due, owing, or accruing to him from 
any persons, and if any such person being within the jurisdiction of the court 
be thon present, he may be required forthwith to show cause why he should 
not be ordered to pay into Court for the benefit of the judgment creditor the 
amount of such debt or such portion of it as will satisfy the judgment debt, 
and the Court may make an order for the payment of such debt or such 
portion as will satisfy the judgment debt, and such order may be enforced in 
the same manner as any other order of the Court. A receipt shall be given 
for the samo to the person paying the same, which shall be a sufficient discharge 
and acquittance for such amount as between the person paying and the 
judgment debtor. 

77. A party who has obtained a judgment or order for the recovery 
and payment of money, or a defendant who has obtained such judgment 
against the plaintiff, may at any time lodge with the Registrar a petition 
stating that the judgmont or order is unsatisfied. and that a third person 
(hereafter alluded to as the garnishee) is indebted to the judgment debtor, 
and is within the jurisdiction of the Court as regards such debt, and the Court 
shall thoreupon issue a summons to the garnishee at the suit of the judgment 
creditor for the amount due by the garnishee to the judgment debtor or such 
portion of it as may be sufficient to satisfy the judgment or order. 

78. The summons shall be personally served on the garnishee, and shall 
have the effect of an order restraining him from parting with or disposing of 
any debt due, owing, or accruing from him to the judgment debtor and the 
garnishee shall appear in Court on the day named in the summons to show 
cause why he should not be ordered to pay into court the whole or part of his 
debt in manner above provided. 


EXECUTION OUT OF THE JURISDICTION. 


79. Where it is desired to levy execution outside the jurisdiction, the 
Court may request the competent Authority to levy such execution and any 
money produced by such execution shall be received by the Court and dealt 
with as justice shall require. 


ARREST. 


80. Where the decree or order is one directing some act to be done othor 
than payment of money, and the person directed to do the act refuses or 
neglects to do it according to the exigency of the decree or order, the person 
prosecuting the decree or order shall be entitled to apply to the Court for a 
warrant of arrest against the disobedient person. 

81. The Court shall, unless it sees good reason to the contrary, on the 
application of the person prosecuting the decree or order, issue, under the 
Seal of the Court, a warrant of arrest directed to a proper officer who shall be 
thereby empowered to arrest the disobedient person, and detain him in 
custody until further order. 
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Surrs sy Aacenrs. 


82. Every person doing any act or taking any proceeding in the Court 
as plaintiff, or otherwise, must do so in his own name and not otherwise, and 
either by himself or by counsel or by an agent thereunto lawfully authorized 
in writing. 

83. Where such act is done or proceeding taken by an agent, the power 
of attorney, or instrument constituting the authority or an authenticated 
copy thereof must be filed in the court before or at the commencement of 
the proceedings. 


Sect. IV.— Agents Ad Litem. 


Art. 82—A party or his lezal agent may employ a person having procedura! 
capacity to act in the action in his behalf. 

Except where it isotherwise provided by this Code, authority to act In litiga- 
ton: and agency mn litigation shall be governed by the provisions of the Civil 


nart. 83.—The court may, by a ruling, prohibit an agent ad litem not being 
a@ lawyer from acting as such. 
he ruling referred to in the preceding ‘paragraph shall be served on the 


princi 

Ne 84.—The agent ad litem shall, at the earliest stage of the proceedings, 
submit to the court his power of attorney and other documents attached thereto, 
and if such documents are private ones, the court shall order them to be examin- 
ed by a competent officer. 

7here a party in court verbally authorizes another to act for him in the 
proceedings and such authorization has been entered by the registrar in the 
notes of the proceedings, no submitting of power of attorney is necessary. 

Art. 85.—An agent ad litem has authority to do all acts relating to the pro- 
ceedings, except waiver, admission, withdrawal, compromise, appeal, motion 
for new trial, and acts connected with com ulsory execution or receipt of he 
things in dispute ; 3 none of which acta can be done without special authorization. 

‘Art. 86.—If'there are any restrictions placed on the authority referred to 
in the last preceding Article or where only certain specified acts are authorized, 
such restrictions or Ilmitations shall be stated in the power of attorney to be 
submitted to the court, or be entered in the notes of the proceedings, and shall 
at the same time be served on the opposite party. 

Art. 87.—If there are two more agents, they may act jointly or severally. 

‘Any act (done by an agent ad litem) contrary to the authorization mentioned 
in the preceding paragraph is void as against the opposite party. 

Art. 88.—Acts done by an agent ad litem within the ecope of hisauthority ore, 
as against the opposite party, of the same effect as those done by the principal. 

The provisions of the preceding paragraph shall not apply to cases whero 
the principal or his statutory agent appears with the agent (ad litem) and 
immediately withdraws or alters statements facta made by the latter. 

Art. 89—Any procedural act done by a person without authority to act 
as agent ad litem shall bo void ; provided that if the act is ratified by the brinelpa al 
or his agent or by the agent (ad litem), himself expressly or implied, on acquir 
his authority in the course of the proceeding it shall be deemed to be valid ab 
aniwio. 

Art. 90.—Authority to act in litigation shall not be terminated hy the death, 
bankruptcy, or change in the procedural capacity of the principal, nor by the 
change of the sta'utory agent. 

. 91.—Revocation of authority to act in ltigation shall not be effective, 
unless rine thereof has been given to the opposite party. 

The notice referred to in the preceding paragraph shall be submitted to the 
court in writing and served on the opposite party through the cour 

An agent ad litem whose authority has been revoked shall within fifteen 
days after the notice of revocation still do all procedural acts for the protection 
of the rights of the principal. 

Art. 92,—The court shall from time to time motu proprio investigate whether 
there is any defect in the authority of an agent ad litem. 

If the court finds that there are any amendable defects in the authority, 
it may order them to be removed within a period to be fixed by it, and may 
oder the agent co leh a bond for costs and damages that may be incurred, or 
without such bond, allow him to act pro tempore, but no final judgment may be 
pronounced until the defects have been removed or the period fixed for their 
removal has expired. 

An agent ad litem who haa not removed the defects of his authority before 
final fadgment shall be responsible for costs and damages caused by his acts. 
3.—The provisions relating to statutory agents apply mutatis mutandis 
to legally eatherieel agents. 


Sect. V.—Assistanis to Litem. 


Art, 94.—A party to an action or his statutory agent may appear before 
the court accompanied by a person having procedural capacity as his assistant 
ad litem, provided that the court may by a ruling, prohibit any person other 
than a lawyer from acting as assistant ad litem. 

Art. 95.—An assistant ad litem may do any procedars! act which a party 
or his statutory representative can do on the date fixed for debate. 

Any act done by tho assistant ad litem under the preceding paragraph shall 
be deemed to have been done by the principal himself, unless the principal or 
his statutory representative kmmediately withdraws or alters such act. 
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PROCEEDINGS BY OR AGAINST PARTNERSHIPS. 


84. (1) Persons claiming or being liable as partnera may sue or be sued 
in the firm name. 

(2) Where partners sue in the firm name, they must, on demand in writ- 
ing on behalf of any defendant, forthwith declare the names and addresses 
of the partners. 

(3) Otherwise, all proceedings in the suit may, on application, be stayed 
on such terms as the Court thinks fit. 

(4) When the names of the partners are so declared, the suit proceeds in 
the same manner, and the same consequences in all respects follow, as if they 
had been named as the plaintiffs in the petition. ; 

(5) All subsequent proceedings, nevertheless, continue in the firm name. 

(6) Where partners are sued in the firm name, the petition must be served 
either on one or more of the partners within the jurisdiction, or at the principal 
place of the partnership business within the jurisdictionon some person having 
then and there control or management of the partnership business. 

(7) Where one person, carrying on business in the name of a firm, 
apparently representing more persons than one, is sued in the firm name, the 
petition may be served at the principal place of the business within the 
jurisdiction on some person having then and there control or management 
of the business. 

(8) Where partners are sued in the firm name, they must appear indivi- 
dually in their own names. 

(9) All subsequent proceedings, nevertheless, continue in the firm name. 

(10) Where ao person, carrying on business in the name of a firm, 
apparently representing more persons than one, is sued in the firm name he 
must appear in his own name. 

(11) All subsequent proceedings, nevertheless, continue in the firm name. 

(12) In any case not hereinbefore provided for, where persons claiming 
or being liable as partners sue or are sued in the firm name, any party to the 
suit may, on application to the Court, obtain a statement of the names of 
the persons who are partners in the firm, to be furnished and verified by evid- 
ence or otherwise, as the Court thinks fit. 

(13) Where a judgment is against partners in the firm name, execution 
may issue :— 

(i) Against any property of the partners as such; and 

(ii) Against any person who has admitted in the suit that he is a 
partner, or who has been adjudged to be a partner; and 

(iii) Against any person who has been served in the suit as a 
partner, and has failed to appear. 

(14) If the party who has obtained judgment claims to be entitled to 
issue execution against any other person, as being a partner, he may apply 
to the Court, for leave to do so; and the Court if the liability is not disputed 
may give such leave, or if it is disputed may order that the quostion of the 
liability be tried and determined as a question in the suit, in such manner 
as the Court thinks fit. 


SERVICE. 


85. Service of a petition, notice, summons, decree, order, or other 
document of which service is required by these rules, or according to the 
course of the Court, shall be made by an officer of the Gourt, unless in any 
ease the Court thinks fit otherwise to direct; and service shall not be valid 
unless it is made under an order of the Court (in writing under the Seal of the 
Court), which may be either endorsed on or subscribed or annexed to the docu- 
ment to be served. 

86. Unless in any case the Court thinks it just and expedient otherwise 
to direct, service shall be personal,—that is, the document to be served shall, 
together with the order for service (endorsed, subscribed, or annexed), be deli- 
vered into the hands of the person to be served. 

87. Where it appears to the Court (either with or without any attempt 
at personal service) that for any reason, personal service cannot be convenient- 
ly effected, the Court may order that service bo effected either 

(i) by delivery of the document to be served together with the 
order for service to some agent, within the particular juris- 
diction, of the person to be srved, or to some other person 
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, within the particular jurisdiction through whom it appears to 
the Court there is reasonable probability that the document 
and order served will come to the knowledge of the person to 
be served; or 

(ii) by advertisement in some newspaper circulating within the 
particular jurisdiction ; or 

(iii) by notice put at the Court, or at some other place of public 
resort within the particular jurisdiction. 


Sect. II.—Service. 


. An, 10 Ths registrar of the court shall motu proprio cause service to 
e executed. 
Art, 150.—The registrar of the court shall direct service to be executed 
by & process-server, court attendant, or postal agency. 
ere service {3 exccuted by a court attendant or postal agency, such court 
attendant or postman shall be deemed to be a serving officer. 
rt, 151.—The registrar of the court may make a request for service to 
the Ph ok had of any Local Court within whose jurisdiction such service is to be 
executed. 

Art, 152.—Where the person to be served is found in the court house, 
the peaces of the court may deliver him the document concerned in lieu of 
service. 

Art, 153.—Service on a person having no procedural capacity shall be 
executed on his statutory agent. 

Service on a body corporate having no juristic personality shall be executed 
on its representative. 

Where there are two or more of the agents or representatives referred to 
in the last preceding two paragraphs, service on one of them shall be sufficient. 

Art, 134.—Service on a foreign corporation having a branch office in China 
shall be executed on its representative in China. 

The provisions of the last preceding Article, paragraph 3 shall apply muéatis 
mutandis to the cases under the pecreding paragraph. 

Art, 155.—Service on a soldier (under non-commissioned rank) or @ military 
attache in active service shall be executed on the competent chief officer. 

Art. 156.—Service on a person detained in prison shall be executed on the 
officer in charge of such prison. 

Art. 157.—Where the action fs one relating to commercial enterprise, service 
thereof may be executed on the manager concerned. 

Art, 158.—Service shall be executed on the agent in litigation, {f according 
to the meaning of the authorization he is empowered to accept service. 

Art, 159.—Whcre a party or his agent appoints a person to accept service 
and notifies the same to the court concerned, service on such party shall be 
executed on the person so appointed. 

Where a party or his agent has no address within the place where the court 
concerned is situate, the presiding judge of such court may motu proprio or on 
application, order the party or his agent to appoint at a fixed period a person 
residing within the place to accept service and notify such appointment to the 
court. 

Where the party or his agent. fails to notify the appointment of a person 
for service within the fixed period referred to In the preceding paragraph, the 
registrar of the court concerned may write the narmmne and address of such party 
or his agent on such documents as may be necessary for service and deliver 
them to a postal agent to be transmitted to him. Service is deemed to have 
been execut.ed as soon as the documents are delivered to the postal agent. 

Art, 160.—When the appointment of a person for service has been duly 
notified to the court, its effect shall extend to the various courts in the same 
district unless a contrary intention is shown in the notification. 

Art. 161.—¥xcept where it is otherwise provided by this Code, service of a 
document shall consist In delivery of a copy of such document. 

Art. 162.—Where service is to be made on an agent, representing several 
principals or on one of several agents representing one principal it shall be 
sufficient to deliver him one copy of the document. 

Service on a person appointed to reccive service for several parties shall be 
made by delivering him as inany copies of the document as there are parties he 
represents. 

Art. 163.—Service shall be executed at the residence or office of the person 
to be served provided that if the person to be served is found at a place outside 
his residence or office, service executed at that place shall be good. 

Art, 164.—Where service is executed at the residence and the person to 
be served is not found thereat, the document papers so served may be delivered 
to any of his adult relatives or employees who ts residing with him. 

If the provisions of the preceding paragraph are impracticable, the docu- 
ment. served may be delivered to his adult master who is residing with him or 
to the chief of the building tn which he ts residing; provided that the consent 
of such person or persons has been obtained. 

Art. 165.—Where service is executed at the office and the person to be served 
is not found thereat, the document, so served may be delivered to any adult 
business arsistant, apprentice, or other person who works for and in the office. 

Art, 166.—Where service on the agent or representative of a juristic person 
or other body corporate having an office can not be executed in accordance 
a the provisions of the last preceding Article, the provisions of Article 164 
a a 5 

‘Ae Yer—tt any of the persons referred to in Articles 164, and 165 is an 
opposite party of the person to be served no delivery of document to such person 
may be made. 
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Art, 168.—Where service can not be executed In accordance with Articles 
163 to 166, the serving officer may lodge the document in the registry of the 
Local Court, the police office, the city council, the town council, or the country 
council of the place in which the service is to be executed, and have a notice 
of the service pasted on the outer door of the office or residence of the person 
to be served in lieu of service on the person. 

When the serving officer finds any neighbouring friend of the person to be 
served he shall tell him orally all the circumstances referred to in the preceding 


he 

Are, 169.—The complaint. and the accompanying summons may be served 
on the person referred to in Articles 164, and 165, provided such person gives 
consent that. he will forthwith transmit the documents so served to the person 
required to be served. 

Where the service under the preceding paragraph is impracticable the 
serving officer shall, having regard to the attending circumstances, make a notice, 
designating therein the day and hour, when the documents will be served again, 
and ordering the person to be served to walt in time for the service the next 
time or togo In person beforehand to the registry of the court to receive the bapers 
thereat, which said notice shall be delivered to the person referred to in Articles 
164, and 165 to be transmitted by such person to the person to be served or, In 
case there [s no such person, be pasted on the outer door of the residence or office 
of the person required to be served provided that if the serving officer knows 
that the person to be served can be found in the neighbourhood, he shall go in 
person to that place or call the person back for service. 

Where the person to be served fails to comply with the order referred to 
In the preceding paragraph, the provisions of Articles 164 and 165 shall apply. 

The provisions of the last preceding Article shall not apply to the documents 
referred to in the first paragraph of this Article. 

Art. 170.—Where the person to be served refuses to accept the served 
documents without any Iccal ground, they shall be left at the place of service 
and the service thereof shall be deemed to be complete. 

Art. 171—-Except where service ie executed by the postal agency under 
Article 159, no service may, without special permission by the presiding {ogee 
of the trying court, or by the judcee or commissioned judge or requested judge 
of the court within whose jurisdiction the service is to be executed, be executed 
on Sunday, National or other general holidays, nor before sun-rise, nor after 
aun-set, unless the person to be served accepts it without any objection. 

Where service is executed under permission as referred to in the preceding 
paragraph, the memorandum of the ruling on such permission shall, at the request 
of the person to be served, be delivered to him for inspection. 

No notice of objection may be made against the ruling on the permission 
referred to in the first paragraph of this Article. 

Art, 172.—-The serving officer shall, on the completion of service, make & 
certificate thereof specifying the following matters and sign his name: 

(1) The court. ordering the service. 

(2) The person to be served. 

(3) The document served. 

(4) The place where und the time when the service is executed. 

(5) The manner in which the service was executed. 

Art. 173.—The certificate of service shall be filed in the registry of the court. 

The registrar of the court shall annex the certificate of service to the docket. 

Art, 174.—-Where for any reason ecervice is impossible, the serving officer 
shall make a written report, stating therein the cause of impossibility, which 
said report shall, together with the original document be tiled in the registry 
of the court. 

The revistrar of the court. shall annex the report referred to in the precedin 
paragraph to the docket, and shall notify the fact that service Is impossible an 
the causes thereof to the party at whose Instance the service was ordered. 

Art. 175.—Where service is executed ju accordance with article 152, the 
person acerpting such service shall be ordered to file a written acknowledgement, 
which shall be annexed to the docket. 

Where service fs executed in accordance with paragraph 3 of Article 159, 
the registrar of the court shall make a certificate, stating therein the time when 
and the manner in which the service was executed and shall annex the manner 
in which the service was executed and shall annex the same to the docket. 

<irt. 176.—Where service Is to be executed at the residence or office of & 
person enjoying extraterritoriatity, it may be addressed, by a letter of request, 
to the Ministry for Foreign Affairs for the purpose of being exceuted. 

airt, 177 —Where service is to be executed in a foreign country, it shall be 
addressed, by a letter of request, to the competent official department of, or 
Chinese Legation or Consulate in that country, for the purpose of being executed. 

Art, 178.—Where service is to be exccuted on a Chinese Minister or Consul 
to a foreign country, it shall be addressed by a letter of request to the Ministry 
for Foreign Afiairs for the purpose of being executed, 

afrt. 179.—Where scrviee is to be exccuted on a member of a force stationed 
in a foreign country, or on a person officially attached to such force, or on a 
person renicring service in a warship,it may be addressed by a letter of request, 
to the Ministry of War or the Ministry of Navy or the commanding officer con- 
cerned for the purpose of being executed. 

art, 180.—The letter of request referred to in the last preceding four 
Articles shall be made by the presiding judge of the trying court. 

airt. 181.—The registrar of the court shall annex the notification of service 
or non-service made by the requested official or ofticial department to the docket, 
and, In case of non-service, shull notify the cause thereof to the party at whose 
instance the service was ordered. 

Art. 182.—Service to be made on a party may be made by public notice 
in the following cases: 
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Q Where the whereabouts of the person to be served is unknown. 

2) Where service to be executed at the residence or office of a person 
peas i extraterzitoriallty has been attempted at that place but 
neffectively. 

(3) Where service to be executed in a fore country has been attempted 
in accordance with the provisions govern such service but ineffectively 
or where it is foreseen that even if such provisions be followed out it 

as would neve bielees be pene ee i‘ 

. .—Service by public notice may be made, only aft ie 

court has approved the application of a party for that parpose. ee Rene 

That service by public notice may be made shall be explained. 

An appeal lies from a ruling dismissing an application for service by public 


‘Art, 184.—Service by public notice shall be made by pasting the paper 

i pookiig or a copy thereof on the place for court notice by the registrar of 

Apart from the preceding paragraph, the trying court may order the er 

or its abstract to be published R one or more newspapers or order it to be pabe 
Roast anal t¥at Bot he aig Seat tye are 

‘0 appeal shall be made from the ru referre in the preced he 

menk® appeal shall be made from the ruling referred to in the eine pera: 


cs Art. Volant the by rep Hgts eval eee aoti on the expiration of 
enty days® after the of pos or, case of pul t: 
at here the teri ea fi ne that i e eee dee 
ere the try co in it is necessary to prolong the period re- 
ake Asher eae preceding paragraph, it may do so in the decision ordering service 
ee. 


Sect. III —Dates and Periods of Limitation. 


Art. 188.—Except where it is otherwise provided by this Code, every date 
(for procedural purpose) ehall be fixed by the presiding judge mout proprio. 

Art. 189.—Except under urgent necessity, no Sunday, National or any 
other general holidays, may be fixed as a date (for procedural purpose.) 

Art. 191.—Proceedings to be carried out at a fixed date shall be carried 
out in the court house, unless they are impossible or unfit to be carried out there. 

Art. 192.—The operation of a fixed date begins at the time when the case 
is called on for_hearing. 

Art. 193.—Except as otherwise provided by this Code, the court may, on 
application or motu rio, alter or postpone a fixed date, provided there is a 
good reason for so doing. 

The application for the alteration or postponement of a fixed date may be 
made verbally or in writing provided that when the court orders the applicant 
to state the reasons therefore, he shall do so accordingly. 

No notice of objection against a ruling for the altcration or postponement 
of a fixed date may be made. 

Art. 194.—Any period of limitation other than thoge fixed by law shall 
be fixed by the court or the presiding judge of the court in accordance with the 
attending circumstances. 

rt, 195.—A period of Imitation fixed by the court or presiding judge 
begins to run from the time when the paper fixing auch period of limitation is 
served, or, if the paper need not be served, from the time when the decision fixing 
such period of {imitation is pronounced, unless there is a special way of 
computation. 

‘Art. 196.—A period described by hours shall be reckoned from the point 
of time when it begins to run, fora period described by days, months, and years, 
the first day shall not be reckoned unless the period begins to run from forenoon. 

A period described by months or years ends on the expiration of that day 
of the last calendar month, which precedes the day which corresponds in number 
to the inital day of the period, provided that In care there is no day corresponding 
in number to the initial day, the period shall end on the expiration of the last 
day of the last month. 

If the last day of a period fallson a Sunday, National holiday or other general 
holiday, it shall not be counted in reckoning. 

‘Art. -197.—In reckoning a pertod fixed by law, the time for the Journey 
of a party residing out, of the district of the court shall not be counted, unless 
he has an agent ad litem who resides within the district of the court. 

The time of the journey to be deducted from reckoning shall be regulated 
by an order of the Ministry of Justice. . 

‘Art, 198.—The court may, for good reason, either on motion or motu proprio. 
extend on shorten any period other than those made unalterable by this Code, 

a ruling. 
i The provisions of paragraph 2, Article 193 apply mutatis mutandis to the 
application referred to in the preceding paragraph. 

No notice of objection against a ruling ordering the extension of a period 
or dismissing an application for the shortening of a period may be e. 

‘Art. 199.—Any period other than those made unalterable by law may be 
extended or shortened by the i aeiaiced agreement. The agreement referred to 
in ube preceding paragraph shall be presented to the court by both partles verbally 
or in writing. 

‘Art. 200.—Where the alteration of a date or the extention of a period is 
due to either party’s personal default, the costa occasioned by such alteration 
or extention shall be borne, by such party. 


*In the practice of the Mixed Court, 14 days. 
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Art, 201.—The proxstons of this section apply mutatis mufandis to hat 
dates or periods fixed by a commissioned or wwequested judge, in which case the 
powers oonferred upon the presiding judge shall be exercised by the commis- 
sioned or requested judge. 


Ch. VI.— Public Semmons 


Art. 634-——A public summons tor filing rights may be made, whenever 
there {fs a provision of law tor the purpos' A public summons affects un- 
favourably all those who fail to file their richts. 

art. 635.—Jurisdiction over public summons shall be exercised by the 
Local Court. 

: a 636.—An application for public summons may be made orally or in 
writing. 

The court shall make a ruling on an application for public summons. 

When the application is granted, the court shall make a pablle summons. 

Art. 637.—Every public summons shall set forth the following matters: 

(1) The applicant. 

(2) The period within which rights are to be filed and a summons to the 
effect that all parties interested shall file their respective rights within 
the period so fixed. 

@) ae ‘Getrimental results to be sustained by a defaulting party. 

8.—The provisions of Article 84 shall apply mufafis mutandis to the 
iiestion of public summons, provided that when there are special provisions 
for the e purpose by any law, such special provisions shall prevail. 
639.—The period of time allowed for the fling of rights shall be more 
thant ‘ah months® reckoning from the day on which the publicsummons is posted 
in the place for court notice or from the last day of publication if such summons 
be published in newspapers. 

Art. 640.—Filing of rights may be done orally or in writing. 

Any right filed before the judgment of exclusion shall have the same effect 
ac if it were filed at 2 Droper time, notwithstanding that the period allowed for 
the purpose has cxpired 

Art, 641.—The “applicant for public summons may, within three months 
after the expiration of the la allowed for filing of rights, or before the ex- 

iration of the said period, apply to the court, orally or in writing for a 
judgment of exclusion. 

On the day for debate, before the judement of exclusion fs given, all the 
persons, who have filed their respective rights shall be summoned to attend. 

Art. 6 642.—The court may, before the judgment of exclusion is given, mofu 
proprio, make necessary investigations. 

zirt, 643,—-Dismissal of an application for a judgment of exclusion shall be 
done Py a ruling. 

rt. 644—Where a petition is filed by another person disputing the rights 
of the a Neat tor public summons the court shall, after taking due considera- 
tion of the circumstances of the case, and beforea ruling relating to such petition 
becomes absolute, suspend the proceedings in public summons, or shall maintain 
the right of the petitioner in the judement of exclusion. 

art, 645.—Where on the day fixed for the debate, the applicant for public 
summons fails to appear or appears but fails to argue in the case the court shall, 
on his application, fix a fresh day (for debate.) 

No application referred to in the preceding Rararraph may be made after, 
the expiration of three months from the time of default. 

here the applicant defaults a fresh day, he shall not be entitled to an 
application for a second day, provided that he may apply for restoration to the 
original conditions. 

airl, 646.—The court may, by any means It thinks fit, cause the main points 
of the Judement of exclusion to be published for public information. 

rt. 647.—No appealt against a judgment of exclusion may be made. 

In any of the following cases, a judgement of exclusion may be objected to 
by instituting an action with the applicant for public summons as defendant. 

(1) Where proceedings of the public summons taken in the case is contrary 


to law 

(2) W) here the public summons has not been published, or has been published 

not in accordance with the way prescribed by law. 

(3) Where the period prescribed for the publication of public summons has 

not been observed. 

(4) Ayhere the the judge who made the judgment of exclusion should have 

w 

(5) Where cay richt filed has not been taken into consideration In the 

making of jJudynient. 

(6) Sypere ere exes any of the grounds for new trial mentioned in Article 

, Items 6-10. 

Art. 648 —Jurisdiction over an action against a judgment of exclusion 
shall be exercised by the District Court of the place in which the court making 
the public summons 13 situate, 

Art. 649 —-Fvery action against a judgment of exclusion shall be commenced 
within the unalterable period of thirty days. 

The period referred to in the preceding paragraph shall begin to run from 
the time when the judgment of exclusion reaches the plaintir’’s knowledge 
provided that where the action against the judgment of exclusion is based on 
any of the grounds specified in Item 4 or 6 of the last preceding Article and the 
plaintiff does not know of the existence of such ground at the time when the 


*Usually 14 and 20 daya unless otherwise directed by the Court. 
tNo application for a Rehoaring is accepted by tho Mired Court. 
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judgment of exclusion reaches his knowledge, it shall begin to run from the 
time when he first knows of the existence of such ground. 

No action against a judgment of exclusion may be instituted after the ex- 
piration of five years from the time when the sald judgment becomes absolute. 

Art. 650.—The provisions of Article 573 paragraph 4 and Articles 574 to 
577 apply mutatis mutundis to actions against judgments of exclusion. 

Art. 651.—Appeal* may be made against any limitation or reservation 
placed in a judgment of exclusion. 

ve 652.—The court may consolidate several public summons in one 
procedure. 

Art. 653.—The provisions of Articles 654 to 667 apply mutatis mutandis to 
tue edure in a public summons for nullifying a certificate of declaration of 

eath. 

Art. 65¢—Jurirdiction over public summons shall be exercised by tho 
court of the place which has been fixed in the instrument as the place of per- 
formance, and, in case there is no place of performance fixed, by the court of 
the place to which the general form of the maker of the instrument belongs ; 
and fr there is no such forum, by the court of the place to which the general 
forum of the maker of the instrument at the time of issue belongs. 

Art, 655.—With regard to an instrument in blank form, or an instrument 
negotiable by endorsement, an application for public summons may be made 
by the last holder thercof. 

With regard to any other instrument than those mentloned In the preceding 
paragraph, an application for public summons may be made only by those who 
can show thelr claims by such instrument. 

Art, 656.—The applicant shall submit a copy of the instrument or set out 
the main points of the instrument and other necessary matters sufficient to 
identify the Instrument and shall make an explanation to the causal facts which 
led to the logs of the instrument and to the right of making the application. 

Art, 657.—Evory public summons shall contain a direction that any person 
holding the instrument shall file his right and produce the instrument (to the 
court) within the period fixed and a warning that in case of default, the 
instrument will be declared void. 

Art. 658.—Every public summons shall, in addition to being pasted on 
the place for court notice, be published in (one or more) newspapers; and in 
case there is no newspaper suitable for the purpose, shall be published in the 
central or local gazette. 

Where there is an exchange institution in the place in which the court making 
ine pabiie summons is situate a copy of the summons shall be pasted in such 

ution. 

Art, 659.—The period allowed for filing rights shall at least consist of six 
months aor the last day of publication in newspaper or public gazette as the 
case may be. 

Art. 660.—Where the holder of the instrument files his right and produces 
the instrument within the period fixed for the purpose, the court shall com- 
municate the matter to the applicant and cause him to have inspection of the 
instrunient within a period to be fixed by the court. 

Upon application by the holder of the instrument, the court shall fix a 
date for producing the document and cause the applicant to have an inspection 
of the instrument at the date so fixed. 

Art, 661.—In making judement of exclusion it shall be declared that the 
instrument concerned Is no longer valid. 

The court shall motu proprio cause the main points of the judgment to be 
published by such means as it thinks fit. 

Where declaration that the instrument concerned {s no longer valid is set 
aside by a decision passed in an action against the judgment of exclusion, the 
court which made the public summons shall, on application, cause the decision 
to be published by such means as it thinks fit, provided that the decision has 
become absolute. 

Art. 662.—After the pronouncement of the judement of exclusion, the 
applicant may demand his claim in the Instrument from the person who is, 
according to the purport. of the instrument, Jiable for such claim. 

A person who haa effected a performance as fulfilment in pursuance of the 
judgment of exclusion may set up the performance as a defence against the 
obligce or a third person, notwithstanding that the judgment of exclusion has 
been set aside; provided that this rule shall not apply where, at the time of 
performance, he knows that the judgment of exclusion has been ret aside. 

Art, 663.—Where for the purpose of declaring an instrument in blank form 
void, & person applies for public summons and the application {s granted by 
the court, the court shall, on application, without basing on any argument, 
make an order to the maker that payment of the instrument be restrained. 

The order referred to in the preceding paragraph shall contain a notice to 
the effect that public summons has been commenced. 

Art. 664.—The application for an order for restraining payment may be 
made orally or in writing. 

Where the application referred to in the preceding paragraph is dismissed 
by a ruling an appeal Hee from such ruling. 

Art. 665.—The order for restraining payment shall be published in 
accordance with the provisions for the publication of public summons. 

Art. 666.—Where by reason of the production of ano instrument or other 
cause, the proceedings In public surnmons are terminated without a judgment 
of exclusion, the court shall, motu proprio, by a ruling set aside the order 
restraining payment. 

In case the instrument has been produced, the ruling referred to in the 
preceding paragraph shall be made only after the person applying for publio 


*Application for a Rehearing. 
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fummons has been allowed to inspect the instrument in accordance with the 
provisions of Article 660. 

Art, 667—The revocation of an order restraining payment shall be publish- 

Key = the same way as that for the publication of the order for pay- 

ent. 


CoMPUTATION oF TIME. 


88. Where by these Rules, or any special order, or the course of the 
Court, any limited time from or after any date or event is appointed or 
allowed for the doing of any act or the taking of any proceeding, and such time 
is not limited by hours, the computation of such limited time does not include 
the dey of such date or of the happening of such event, but commences at 
the beginning of the next following day, and the act or proceeding must be 
done or taken at the latest on the last day of such limited time according to 
such computation. 


89. Where the time for the doing of any act or the taking of any pro- 
ceeding expires on a Sunday or on any day upon which the offices of the 
Court are closed to business, the act or proceeding shall be considered as done 
or taken in dus time if done or taken on the next day on which the offices 
of the Court are open to business. 


DEATH oF PaBTY OR OTHER CHANGE. 


90. Where, pending a suit, any change or transmission of interest or 
liability occurs, in relation to any party to the suit, or any party to the suit 
dies, or the suit is in any other way rendered defective or incapable of being 
carried on, any person interested may, on motion ex parte, obtain from the 
Court such order as is requisite for curing the defect, or enabling or compelling 
proper parties to carry on the proceedings. 

But it shall be open to any person served with such an order within such 
time, not exceeding fourteen days as the Court in the order directa, to apply 
to the Court by motion to discharge such order. 


Sect. V.—Stay of Proceedings. 


Art. 213—Where a party dies, the proceedings tn the action are Interrupted 
until his heir succeeds to the proceedings, unless he has an agent ad lifem to take 
the proceedings on his behalf. 

The provisions of the preceding paragraph apply mutatis mufondis to the 
eon of a juristic person, if there is a universal successor to its rights and 

es. 

drt. 214.—Where a party is declared bankrupt, the proceedings fn all 
actions affecting the assets in bankruptcy are interrupted until the bankrupt 
proceedings have been ended, or the actions have been continued in accordance 
with the Law of Rankruptcy. 

Art, 215.—Where a party loses procedural capacity, the proceedings itn 
the action are interrupted until his statutory agent gives a notice of continuation 
to the oppozite party. or vice versa, unless he has an agent ad lilem to take the 
proceedings on his behalf. 

Art. 216.—Where the statutory agent of a porty, having no procedural 
capacity dies or loses his authority, the proceedings in the action are interrupted 
until the new statutory agent gives a notice of continuation to the opposire 

arty or vice tersa, unless there is an agent ad litem to take the proceedings on 
ehalf a the party, or the principal himself has acquired capacity to take the 
procecdings. 

The provisions of the preceding paragraph apply mutatis mutandis to a 
statutory agent representing a party hav procedural capacity and to an agent 
appointed according to law to act for a principal. 

4rt. 217.—Where owing to force majeure or any otber event the court is 
unable to discharge its functions, the proceedings in the action are interrupted 
until the court haa reeumed its function. 

Art. 218.—Where a party is discharging his military duty In war or where, 
on account of law or ordinance, or force mojeure or other event, his communica- 
tion to the court is interrupted, the court may motu proprio or on application 
order the proccedings to be discontinued until the obstruction disappears. 

Art. 219.—Where the whole or a part of judgment of an action depends on 
the existence or non-existence of a juristic relation to be decided in another 
action, the court may motu proprio or on application order the proccedings in 
the action: ve be discontinued until the proceedings in the other action have 

een ended. 

The provisions of the preceding poranreph apply mutatis mufandis to cases 
where whe juristic relations involved are to be decided by an administrative 
authority. 

Art. 2290——Where during the proceedings {ft is cuspected that the case 
may involve criminal investigation and, consequently no judgment can be 

ven, the court may, on application or ON BERT: order the proceedings to 
e discontinued until the proceedings in the criminal action have been ended. 

Art. 221,—In case of actions commenced under Article 31, the court may 
motu proprio or on application order the proceedings to he discontinued until 
the proceedings in the action between other persons have been ended. 
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Art. 222—Wherea party gives a third party notice as referred to in Article 
77, if the court considers that the party notified may intervene in the action, 
it may, motu M6 proprio or upon notice order the proceed: in the action to be 
discontinued until the party notified intervenes in the action. 

—Where, an agent ad litem is employed as specified in Articles 
213, 215 ae 216, the court may, on application or motu proprio, order the pro- 
ceedings to be suspended. 

Art. 224—During interruption or discontingance, neither the court nor 
the parties may do any procedural act relating to the case, provided that where 
interruption occurs only after the conclusion of debate it shall be permissible 
for the court to pronounce the judgment based on such debate. 

During interruption or discontinuance, all the periods of limitation cease 
i ran, but upon the termination of interruption or discontinuance, they begin 

run anew. 

‘Art. 225.—Succession to proceedings which have been interrupted under 
Article 213 shall be effected by presenting a memorandum to the trying court, 
sett forth the fact of succession, which memorandum shall be served on the 
opposite party through the court. 

Where the person entitled to succeed falls to succeed within a reasonable 
thne, the opposite party may apply to the trying court to have the person sum- 
moned for the purpose of debate on the matters relating to succession as well 
as on the merits of the case. 

The provisions of Article 169 and Article 186 apply mutatis mutandis to 
the service of the summons referred to in the preceding Raragrap * 

Art. 226.—Succession to proceedings which have been interrupted under 
Articles 214 to 216 peers be effected by presenting the written notice to the 

li be eer setting forth that the proceedings will be continued, which notice 
shall} ¢ served on the opposite party through the court. 

227 —Interruption under Article 217 shall be ipso facto terminated 
‘ive the trying court sepeniy ita functions. 

The registrar or the court shall cause the fact that interruption has been 
terminated to be announced. 

The provisions of Article 184 apply midatis mutandis to the announcement 
referred to in the preceding paragrap: 

Art, 228.—The court may on m epphestion or motu proprio cancel the ruling 
whereby proceedings are discontin 

A: 29.—An appiication for discontinuation ot proceedings or for cancel- 
ret rey @ ruling for the continuation of proceedings may be made orally or 


i 


* Art. 231 —The ‘parties to an action may, by ‘mutual consent, cause the 
proceedings to abate. 

The consent referred to in the prece paragraph shall be evidenced in 
writing by, poth arties and be presented to the court. 

Art, -—The provisions of Article 224 apply mutatis mutandis to 
statement oF proceedings by the partics’ consent, provided that no unalterable 
period of limitation shall be effected by abatement. 

Art. 233.—No party who has consented to abatement may continue the 
proceedings within two months after notice of abatement. 

Where 2 party fails to continue the proceedings within six months after 
notice or abatement, he shall be deemed to have withdrawn the action or the 
appea. 

Art, 234—Except where {t is otherwise provided by this Code, default. by 
both parties at the date fixed for debate ena) e of the sane effect as if they had 
presented & notice of abatement to the court, 


Distress For Rent. 


91. An application for a warrant for distress for rent shall be made out 
in English and Chinese and shall be signed by tho owner of the property or 
his duly authorized agent. 

92. The application shall state : 

(i) The name and address of the owner or agent. 

(i1) The name of the tenant. 

(ili) A description of the property on which distress is sought. 
(iv) The amount of rent owing. 

(v) The period for which such rent is payable. 

(vi) The date on which such rent became payable. 

93. On the application being filed the Court shall issue a distress war- 
rant and seals for the sealing up of the premises. 

94. The warrant and seals shall be handed to the owner or his repre- 
sentative who shall deliver the same to the officer in charge of the Police 
Station of the district in which the premises are situate. The owner or his 
representative shall proceed with s police officer from the said Station to the 
premises and if the amount of the rent specified in the warrant is not paid 
the police officer shall seal up the premises and the premises shall remain 
sealed until further order of the Court. 

95. If the amount of rent specified in the warrant is paid or a settle- 
ment between the parties arranged before the premises are sealed the warrant 
and seals shall be returned to the Court by the police officer. 
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96. If the amount of rent specified in the warrant is paid or a settlement 
between the parties arranged after the sealing up the seals shall not be re- 
moved without an order of the Court. The Court shall issue such an order 
on the filing of a notice by the owner that the rent has been paid or a settle- 
ment arranged. A tenant desiring an order for the removal of seals shall 
apply by motion in open Court and shall give one clear day’s notice to the 
owner or his agent of his application. 

97. If the amount of the rent specified in the warrant be not paid 
within 14 days after the affixing of the seals, the owner or his agent may file 
at the Court a written application for an order for the sale by auction of 
the contents of the premises. On such application the Court shall issue such 
an order and shall send the same direct to auctioneers appointed by the 
Court and the proceeds of the sale shall be paid into Court. The Registrar 
shall out of such proceeds, if the same be sufficient, pay to the owner or his 
agent the amount of the rent specified on the warrant and all Court fees, if 
any, paid and shall pay the surplus, if any, to the tenant. 


Prosate, ADMINISTRATION, RECEIVERS AND BANKRUPTCY. 


98. All proceedings instituted 
(i) For the proving of a Will, 
(ii) For an order for the administration of the property of a de- 
ceased person subject to the jurisdiction of the Court, 

(iii) For the appointment of a Receiver, 

(iv) In bankruptcy, 
shall be commenced by petition in accordance with Rule 1, but such causes 
shall be entered by the Registrar on a list separate from the general hearing 
list, and shall be heard by the Court on the first convenient day. 


REHEARING. 


99. Any party aggrieved by a decision of the Court may file with the 
Registrar a notice of motion for a rehearing. Such notice shall set forth 
generally the grounds on which the motion is based, and shall be filed ordi- 
narily within 7 days after the original decision has been given but afterwards by 
special leave of the Court. 

100. On application by an aggrieved party, or of its own motion, the 
Court may order a rehoaring of an action, or of any part thereof, or of any 
question of law or fact involve therein, upon such terms as to the Court may 
seem just. 


Part V.—New Trial. 


Art, 568.—In any of the following cases, an absolute judgment or an inter- 
locutory judgment deemed to be absolute may be objected to by instituting 
an action for a new trial: 

(1) Where the court by which the Judgment was given was not formed 

according to law. 

2) Where a judge who should have withdrawn took part In the judgment, 
unless in the meantime an appeal for withdrawal has been made or 
the cround of withdrawal has been urged in appeal, but has been rejected. 

3) Where a jude for whose withdrawal an application has been made and 
such application has been ruled to be well-grounded stlll took part in 
the judgment. 

(4) Where any of the parties has not been duly represented by an agent 
jn the proceedings. 

(5) Where a party who knew the residence of the opposite party falsely 
represented that the residence of the opposite was unknown and com- 
pelled him to be a party in the case, unicss in the meantime the 
opposite party has ratified the proceedings. 

(6) Where any of the judges who took part In the judgment has committed 
the criminal offence of malfeasance in ofHice relating to the cage to the 
detriment of one of the partirs. 

(7) Where the agent of one party or the agent of the other party or the 
other party himself has committed in connection with the case any 
act punishable at criminal law, which act has affected the right decision 
of the caxe, 

(8) ee the document on which the decision was based has been found 
to be forgery. 

(9) Where » witness, expert, or interpreter on whose evidence opinion or 
interpretation the judgment was based has been sentenced for making 
false statements, 

(10) Where the judgment in a criminal case on which the decision was based 
has been reversed by another final decision. 

(11) Where 8 party discovers that the same subject-matter in the action 
was or might be framed as subject-matter in a previous action or com- 
promise. 
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(12) Where a party discovers evidence which has not been taken into con- 
sideration by the court or has not been used, provided that a more 
beneficial judgment may be obtained by the production of such evidence. 

Art. 569.—In circumstances described in Items (1), (3) and (6) to (12) of 

p the last preceding Article, no action for a new trial may be instituted unless 
it is shown that the party has not heen euilty of negligence in not urging the 
grounds for a new trial in the previous proceedings. 

In circumstances described in Items (6) to (9), no action for a new trial 
may be instituted unlcss it is shown that the judgment pronouncing the sentence 
has become absolute or that the criminal proceeding cannot. be instituted or 

- executed on account of some incident other than the sufficiency of evidence. 

Art. 570.—-Where any of the grounds for an action for new trial exists 
in regard to any judgment given before the decision by the court concerned, an 
action for a new trial based on such ground, may be instituted against the deci- 
sion, provided that the decision was based on such jndgment. 

rt. 571.—Jurisdiction over an action for a new trial shall be exercised 
by the court which passed the original decision. 


Art, 572—Except where It Is otherwise provided by this part the provisions 
as to the procedure in ord.nary actions shall apply mutatis mutandis to pro- 
cedure In actions for new trial. 

Art, 573—An action for a new trial shall be instituted within the un- 
alterable period of thirty days. 

The period mentioned in the preceding paragraph shall begin to run from 
the time when the decision becomes absolute, provided that where the party 
does not know of the existence of the ground for a new trial or ia unable to urge 
such ground until after the decision haa become absolute, it shall begin to run 
fom the time when the knows of the existence of the ground or Is able to urge 

6 samme. 

No action for a new trial may be instituted after the expiration of five years 
from the timme when the decision becomes absolute, unless it is instituted on the 
grounds mentioned In Items (4) and (5) of Article 568. 

Art. 574.—Kvery action for a new trial shall be instituted by presenting a 
Come the tne, competent court, fetting forth the following matters : 

e parties. 

(2) The decision objected to and a statement to the effect that an action 

for a new trial against the decision is instituted. 

(3) How far the original decision is sought to be reversed and in what 

manner ine new decision is expected to be made, with a declaration to 
at effect. 

(4) The grounds for a new trial as well as the fact that the unalterable 

period of limitation has been observed are to be proved. 

The complaint shall also forth the preparatory matters to be raised in argu- 
ment on the merits of the case. 

Art. 575.—In instituting an action for a new trial, the fact that the unalter- 
able period prescribed for the purpose has not expired shall be explained. 

Art. 576.—The court shall motu proprio investigate whether any action for 
@ new trial is instituted In due form, is proper in time, is sound in reasons, an 
whether such an action is allowable at law. 


Art. 578.—The argument. as well ag the judgment on the merits of the case 
aietrs confined to that part (of the decision) in which the ground for a new trial 
existe. 

The argument on the merits of the case shall be conducted along with the 
argument as to the lawfulness of the action and the soundness of the reasons 
for a new trial, provided that the court may order the argument as to the law- 
fone of ie action and the soundness or the reasons for a new trial to be con- 

jucte t. 


* Art, 681.—No decision in an action for new trial shall ‘affect the right of 
a thins erson acquired bona fide before the commencement of the action. 


582.—The provisions of this part shall apply mutatis mutandis to 
objections to compromises. 


APPEALS.* 


1. When any decision of the Court is given in a civil case in respect of 
@ sum or matter in issue of the amount or value of $500 or upwards or doter- 
mines directly or indirectly any claim or question respecting property of the 
amount or value of $500 or upwards any party aggrieved by the decision 
may apply to the Court for leave to appeal and shall be entitled to leave on 
the terms prescribed hereunder. 
, In any other case the Court may if it seems just and expedient give leave 
to appeal on like terms. 

2. Subject to the provisions of these rules as to the calling of new evid- 
ence, an appeal shall consist of a revision of the case by argument of the 
parties or their Counsel upon the existing record. 


*Repealed in 1918 and substituted by Art. 25, 99 and 100 of the Criminal and 
Civil procedure respectively. —A UTHOR. 
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3. Application for leave to appeal must be made to the Court by motion 
ex parte ordinarily within sevon days after the decision to be appealed from 
is given but afterwards by special leave of the Court. Where leave is granted 
the appellant shall within 14 days thereafter give security to the satisfacti@n 
of the Court for such amount, not exceeding $250, as the Court when grantins 
leave shall order for the prosecution of the appeal and for payment of all feeg 
and charges and of all such costs as may be awarded to any respondent by 
the Court. 

4. If leave to appeal is applied for by a person directed by a decree or 
order to pay any money or do any other act the Court shall direct either that 
the decision appealed from be carried into execution or that the execution 
thereof be suspended pending the appeal. 

If the Court directs the decision to be carried into execution the person 
in whose favour it is given shall before the execution of it give security to the 
satisfaction of the Court for the due performance of such order as the Court 
may make on the hearing of the appeal. 

If the Court directs the execution of the decision to be suspended pending 
the appeal the person against whom the decision is given shall before any order 
for suspension of execution give security to the satisfaction of the Court for 
the due performance of such order as the Court may make on the hearing 
of the appeal. 

5. It is not open as of right to any party to an appeal to adduce new 
evidence in support of his original case but a party may with the leave of the 
Court allege any facta essential to the issue that have come to his knowledge 
after the decision of the Court in the First Instance and, with such leave, ad- 
duce evidence in support of such allegation; and the Court may where it 
thinks fit allow or require new evidence to be adduced. 

6. After the expiration of 6 months from the date of a decree or order 
leave to appeal against it shall not be given. 


Procepure. 


7. The appellant must file his petition of appeal in Court within 14 days 
after leave to appeal has been given. 

8. The petition of appeal shall set forth the grounds of appeal and 
may not refer to any fact not appearing on the record or evidence or which 
may not by inforence be deduced therefrom but may contain any matter 
by way of argument in support of the appeal. 

The petition of appeal shall be served on all other parties to the suit 
unless the Court shall otherwise direct. 

10. Any person on whom a petition of appeal has beon served may 
within 14 days after service file in the Court an answer to the petition of 
appeal. 

PPeThe answer may not refer to any fact not appearing on the record or 
evidence or not by inference deducible therefrom but may contain any 
matter by way of argument against the appeal. 

11. The answer shall be served on all other parties to the suit unless 
the Court shall otherwise direct. 

12. All matter of objection to an appeal as being out of time or on 
any grounds other than on the merits of the case itself must be substantially 
raised by the party desiring to rely thereon in and by the answer to the 
petition of appeal and if not so raised, or where no answer is put in, no such 
objection shall be permitted to be raised at the hearing of the appeal. 

13. The absence of an answer shall not preclude any person interested 
in supporting the decree or order from supporting the same on the merits 
at the hearing of the appeal. 

14. The Court shall fix a day for the hearing of the appeal. 

15. In all appeals the registrar shall at the request of any party to the 


suit and on payment of the prescribed fees furnish him with a copy of the 


record including all evidence taken. 


ALTERNATIVE APPEAL. 


16. On the application of any party and the consent of all the other 
parties, the Appeal shall be heard by the Court before which the case was 
tried in the First Instance. Such an Appeal shall be subject to the same 
rules and judgment therein shall have the same force as if the Appeal were to 
and decided by the duly constituted Court of Appeal. 
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PROCEDURE WITH REGARD TO SECURITY IN FOREIGN AND 
CHINESE CIVIL CASES. 


On and after November Ist.. 1922, the following Rules with regard to 
security in civil cases will be substituted for those at present in force : 


1. Upon the filing of a civil petition a summons to answer only shall be 
served upon the defendant, unless the plaintiff applies for the defendant to be 
placed on security. 


2. The summons shall call upon the defendant to file an answer within 
twenty days of service, and shall be in the attached form (Form 106 A). 


3. I£ defendant files an answer within twenty days of sorvice the action 
shall be set down for hearing in the ordinary way. 


4. If defendant does not file an answer within twenty days of service the 
plaintiff may apply to the Court to give judgment by default. 


Securrry Summons. 


5. The plaintiff may st the time of filing his petition or at any time 
subsequently apply to the Court to have the defendant placed upon security. 
Thereupon, unless the defendant is actually before the Court at the time of the 
application the Court may hear the plaintiff ex parte, and if satisfied that 
there are reasonable grounds for the application may direct a summons to 
furnish security to be issued. Such summons shall be in the attached form 

. (Form 106 B). : 

6. The date named in the summons for appearance to furnish security 
shall be not more than five days from the date of service of the summons unless 
the Court otherwise orders. 

7. Ifthe defendant does not appear and furnish security by the due date, 
the Court may, if satisfied that there are reasonable grounds for so doing, issue 
a warrant for his arrest, and thereupon he shall only be released subject to 
such order with regard to security as the Court may think fit. 

8. The defendant may at any time apply to the Court for an extension 
of the time within which security is to be furnished or to have security reduced 
or waived. 

9. Where an application for security is made by the plaintiff ez parte, 
the Court may, if it thinks fit, adjourn such application to enable the 
defendent to be notified thereof. Such notice shall be in the attached 
form (Form 109 C). 

10. If the defendant does not appear to this notice, a summons to furnish 
security shall bo issued. 

If neither party appears the Court may strike out the application or make 
such other order as it may think fit. 

11. In order to prevent the defendant from being unduly harassed, the 
Court may, before granting e summons to furnish security, require the plaintiff 
firat to furnish security. 


Summons FoR IMMEDIATE SECURITY. 


12. The plaintiff may at the time of filing his petition or at any time 
subsequently apply to the Court to have the defendant placed upon immediate 
security. Thereupon the Court may, if satisfied that there are reasonable 
grounds for the application, direct a summons for immediate security to be 
issued. Such summons, which shall be in the attacked form (Form 108), shall 
empower the Court Officer serving the summons to take the defendant into 
custody pending the finding of security. 

13. In order to prevent the defendant from being unduly harassed, the 
Court may, before granting a summons for immediate security, require the 
plaintiff first to furnish security. 

14. The defendant may at any time apply to the Court to have security 
reduced or waived. 

_ ,15. The foregoing rules shall be applied both in Chinese and Foreign 
Civil Cases, but not in rent cases or other summary proceedings. 
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COURT FEES. 


In accordance with the authority given from time to time by the Consular 
Body the following revised schedule of Court Fees has been adopted and will 
come into force as from April 16th, 1924. 


CrviL JURISDICTION, 
(Plaintiff being a Chinese or unrecognized foreigner) 


On filing a petition the plaintiff shall pay a filing and hearing fee of 3%, 
This fee 3% shall not be less than dollars five nor exceed dollars two hundred, 
If for any reason the case does not come to a hearing, half these fees are re- 
turnable on application to the Registrar. 

If a counterclaim exceeds the original claim, a filing fee of 14% is to be 
paid on the difference, but the total fee on both claims shall not exceed dollars 
one hundred. The hearing fee to be the same as the filing fee. 


Filing 


Hearing 
Nature of Claim Fee Fee Remarks 


sal 


Tis. 25.00 = | If the aplication is Srented 
the filing fec to be paid 
the Court Accountants Ms 
part of the asscts. 24% 
to be deducted from or 
paid on the net total 
asscts realized or discloned. 


Bankruptcy Proceedings 


Petition for Record only $ 2.50 Nil 
Application for an Injunction 5.00 15.00° te Dermanent Injunction 
Application re_ Transfer of 15.00 15.00° *If protest is lodged. 
shares, Title Deeds, ete. 
Application for probate or 15.00 15.00° *If protest ie lodged. 
letters of administration j 
Petition Me Land or Business 15.00 15.00 Involving no money claim. 
ADU 
Petition re Family Dispute 15.00 15.00 Involving no moncy claim. 
Petition for Divorce 25.00 25.00 Where Alimony in a lum 
sum is claimed usual 14% 
fece in addition. Where 
periodical payments are 
asked, 14% fees to 
based on a 10 years’ life. 
Petition for Judicial Separa- 15.00 15.00 Where maintenance is claim- 


tion nee Restitution of Con: ed _ usual 14° fees in 


jugal Rights. addition calculated on a 
10 years’ life. 
Apphestion for Distress for 1.00 Nu — 
Application for Auction Order 1.00 Nil = 
Application for Ejectment 2.50 Nil — 
irder 
See one for Ejoctment 2.50 2.50 = 
der onl 
Application Yor subpoena to 1.00 Nil = 
gsue 
Application for Itherty by 15 _ = 
prostitute or Sing Song Girl 
Application for tho appoint- _ - If no hearing fee has been 
ment of an Arbitrator paige et a fee caulvalent to to oa 
or 


poe Bt the party peas 


Note: Where the party is In peor circumstances an application to sue in forma 
pauperis will be considered by the Court. 


CriminaL JURISDICTION, 


On filing by private prosecutor a Criminal Hompleint eelling for the 
issue of a Summons... eee ase toe 3 «+ $ 3.00 


On filing by private prosecutor a Criminal Complaint calling for the 
issue of a warrant... at ve or wae asa --» $ 10.00 
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MiscELLANEOUS. 
The following fees are payable on all applications made to Court : 
Except (1) in — cases when the applicant is not represented by 
counse 
(2) in civil cases (a) when the applicant is detained in the House 
of Detention or (6) when ithe applicant (the plaintiff) is 
suing in ‘‘ forma pauperis.” 


$1.00 | $2.50 

Remission, Commutation or Sus- 

pension of Sentance Rehearing 
Leave to file application for rehearing 

or appeal Leave to Amend Petition or Answer 
Stay of Proceedings Eviction Order (during proceedings) 
Judgment Summons Summons or Warrant for I. 8. (during 

proceedings) 

Ex parte Order Leave to Interplead or Interveno 
Change re Security Search Warrant (during proceedings) 
Substituted Service Despatch Summons or Warrant (dur- 
Execution Order ing proceedings) 
Sealing Order (during proceedings) Injunction (chutrlig proceedings) 
Adjournment Garnishee proceedings 
Early Hearing Case to be struck out. 


N.B.—These Fees will be levied by special receipt stamps. 


Copy of Record or Document per foolscap type-written sheet ees $0.50 
Copy of Record or Document in Chinese per 100 characters or leas... $0.25 
Extra copy of Judgment, Order or Decision in English and Chinese ... $1.00 


Note :—Each Party to an action is entitled to one copy of the judgment 
or decision if applied for within 12 months of conclusion of action. 


For each search or inspection of a record on --» $0.50 
For each communication in writing made by the Court or eget to 
a Chinese or Local Authority, or Court, and filing reply +. $1.00 
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THE PROVISIONAL CRIMINAL CODE OF THE 
REPUBLIC OF CHINA 


EmBODYING PRESIDENTIAL Manpates, THE ProvisionaL CRIMINAL 
Copr AMENDMENT Act, THE RevisED DRAFT OF THE 
Law on OFFENCES RELATING TO MorPHINE. 
PUBLISHED BY THE COMMISSION ON Extra- 
TERRITORIALITY PEKING, 1923. 


THe PRESIDENTIAL MANDATE AUTHORIZING THE APPLICATION OF Laws 
PREVIOUSLY IN FORCE AND THE PROVISIONAL CRIMINAL CODE, Marcu 
10ru, 1912. 


Wuereas the laws of the Republic have not yet been passed and pro- 
mulgated, it is hereby ordered that all the laws previously in force and the 
Provisional Criminal Code shall, for the time being, be applicable ; provided 
that auch articles as are repugnant to the republican form of government shall 


be void. ; 
Given this tenth day of March in the first year of the Republic. 


THE PRESIDENTIAL MANDATE DETERMINING THE DATE OF THE CoMING 
INTO FORCE OF THE PROVISIONAL Criminat Cope, JuNE 8TH, 1912. 


Wuereas a Mandate dated March the tenth stated ; ‘‘ whereas the laws 
of the Republic have not yet been passed and promulgated, it is hereby 
ordered that all the laws previously in force and the Provisional Criminal Code 
shall, for the time being, be applicable ; provided that such articles as are 
repugnant to the republican form of government shall be void ;’’ and whereas 
the Presidential rescript to the petition of the Ministry of Justice Submitting 
amendments to the Provisional Criminal Code of articles repugnant to the 
present form of government stated: * since such articles are repugnant to 
the republican form of government, the proposed cancellation of articles, 
sentences and words and the change of words are properly made ; the Provis- 
ional Regulations shell be abrogated, and the Ministry shall promptly notify, 
the judiciary in Peking and the Provinces thereof ;’’ and whereas the dates 
of the coming into force of the Provisional Criminal Code and its amendments 
have not been otherwise determined, the days, on which such Provisional 
Criminal Code and its amendments shall come into force should of course be 
the days of promulgation : nevertheless ag the imperfect condition of com- 
munications necessitates different arrangements for different localities it is 
hereby ordered that the days of coming into force shall be the days on which 
the Government Gazette and the texts of the Code and its amendments are, 
or should in ordinary course be received. It is further ordered that such 
dates shall not be otherwise determined by the Provinces themselves 60 as 
to avoid diversity ; and that the judiciary in Peking and the Provinces shall 
act accordingly and report the date of receiving the proper number of the 
Government Gazette and the Provisional Criminal Code issued by the Ministry 
of Justice. 


PART. I.—GENERAL PROVISIONS. 


CHAPTER I.—RULES oF APPLICATION. 


Article 1.—This Code shall spply to any offence committed after its 
promulgation.* 

hia Code shall also apply to any offence committed before its promul- 
gation, provided that the case has not been subjected to a final judgment ; 
this provision shall not apply where the act has not been specifically mado 
punishable under any law in force at the time it was done. 

Article 2.—This Code shall apply to any person whosoever commits any 
offence within the territory of the Republic. 
_ 


Te 
*The date of promulgation {a 10th March, 1912, as to its enforcement see 
Presidential Order 8th June, 1912. 
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This Code shall also apply to any offence committed on any ship flying 
the flag of the Republic beyond the territorial limits of the Republic. 

Arsicle 3.—This Code shall apply to any offence within the following 
Articles committed by any person soever beyond the territorial limits of the 
Republic against the Republic : 


(1) (Repealed). (6) Article 229 and section 1 of 
(2) Articles 101 and 104. Article 231. 

(3) Articles 108 and 110 to 112. (7) Articles 239, 241 and 242. 

(4) Article 125. (8) Article 403. 


(5) Articles 153 and 155. 

Article 4.—This Code shall apply to any offence within the following 
Articles committed by a citizen of the Republic beyond the territorial limits 
of the Republic :— 


41) Articles 118 to 124. (5) Article 172. 
(2) Articles 133 and 135. (6) Article 217. 
(3) Articles 140 and 142. - (7) Article 226. 
(4) Articles 144 and 148. (8) Article 240, section 1. 


Article 6.—This Code shall apply to any offence within the following 
Articles committed beyond the territorial limits of the Republic by a citizen 
of the Republic against any person or by an alien against a citizen of the 
Republic :— 


(1) Articles 181 to 183. (9) Articles 339 and 340. 
{2) Articlss 186 to 188, 192 and 193. (10) Articles 344 to 346. 
(3) Articles 211 to 216. (11) Articles 349 to 353. 
(4) Articls 240, section 2; Articles (12) Articles 357 to 361. 
241 and 243 to 245. (13) Articles 367 to 377. 
45) Articles 258 to 263. (14) Articles 382 to 386. 
(6) Articles 283 to 287 and 291. (15) Articles 391 to 393. 


(7) Articles 311 to 314 and 320 to 326. (16) Article 397. 
(8) Articles 334, 335 and 337,section 1. (17) Articles 404 and 405. 

Article 6.—An offender may be punished under the provisions of this 
Code notwithstanding that a final judgment has been passed thereon by a 
foreign tribunal. When the sentence of such foreign tribunal has been ex- 
ecuted or remitted the punishment as prescribed under this Code may be 
remitted or reduced. 

Article 7.—When either the act of an offence is committed, or its result 
takes effect, within the Republic or on board any ship flying the flag of the 
Republic, such offence shall be deemed to have been committed within the 
Republic. 

F Article 8.—The provisions of Articles 2, 3, 5 and 6 of this Code shall not 
apply to cases governed by international usage. 

Article 9.—The general provisions of this Code shall apply to any penal 
law or ordinance, in the absence of any provisions to the contrary. 


CHAPTER II.—-GENERAL EXCEPTIONS. 


Article 10.—No act constitutes an offence, unless the same is specifically 
made so by law. 

Article 11.—No act done by a person under twelve years of age constitutes 
an offence ; such person may according to the nature and circumstances of 
the case be sent to a reformatory. 

Article 12.—No act done by an insane person constitutes an offence ; 
such person may, on account of the nature and circumstances of the case, be 
subjected to confinement. 

The provision of the last preceding section shall not apply when the act 
was done either during lucid intervals or in a state of intoxication. 

Article 13.—No unintentional act constitutes an offence except where 
negligence is specifically made punishable by law. 

ignorance of law does not render an act unintentional; but the pres- 
cribed punishment may, on account of the nature and circumstances of the 
case, be reduced by one or two degrees. 

When the offence committed differs from the offence intended the of- 
fender shall be punished as follows :— 

(1) When the offence committed is equal to or more serious than the 

offence intended, he shall be punished for the offence intended. 

(2) When the offence committed is less serious than the offence intended, 

he shall be punished for the offonce actually committed. 
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Article 14.—No act constitutes an offence which is done in accordance 
with any law or ordinance or in the carrying on of any lawful occupation, 
or which is not contrary to public order or good morals. 

Article 15.—No act constitutes an offence which is done for the defence 
of the person or property of oneself or of another against an imminent un- 
lawful attack ; provided that where the means employed in the defence was 
in excess of what was necessary only the punishment prescribed may be 
teduced by one to three degrees. 

Article 16.—No act done out of necessity to avoid an imminent danger 
constitutes an offence unless the means employed caused a roportionate 
injury, a which case only the punishment prescribed may be ped by one 
to three de; 

The provisions of the last preceding section shall not apply to acta done 
by. persons under special obligations by virtue of their public functions or 
private occupations. 


CHaprer III.—Or Arrempr. 


Article 17.—When any act is done in the commission of an offence but. 
the consummation of such offence is prevented by unexpected circumstances 
such act constitutes an attempt. Impossibility of consummation does not 
prevent the act from being an attempt. 

An attempt is punishable only in cases specifically provided for in Part 
II of this Code. 

The punishment for an attempt may be one or two degrees lower than 
that prescribed for the offence when consummated. 

Article 18.—When any act is done in the commission of an offence and 
the offender of his own accord desists from the completion of the offence, 
such act shall be deemed to be an attempt. and the prescribed punishment 
may be remitted or reduced. 


Cuaprer IV.—OF REcIDIveE. 


Article 19.—Whoever, after having served a sentence of imprisonment, 
commits an offence the punishment for which is not lighter than imprison- 
ment, commits recidive and shall be liable to the punishment prescribed 
for the offence increased by one degree, except where the offence is committed 
five years after a period had been wholly served, or after the remission of & 
sentence of imprisonment for life or for & period partially served. 

Article 20.—Whoever is found guilty of recidive more than once shal} 
be liable to the punishment prescribed for the offence he has committed 
increased by two degrees; and the provisions of the last preceding Article 
shall nevertheless apply. 

Article 21.—When during the execution of a sentence under final judg- 
ment it is discovered that the offender is guilty of recidive, his punishment 
shall be re-fixed in accordance with the provisions of the last two preceding 
Articles. 

Article 22.—A previous conviction under military law, or by a foreign 
tribunal, is not a ground for increase of punishment for recidive. 


CHAPTER V.—Or CONCURRENCE OF OFFENCES. 


Article 23.—It is a concurrence of offences when an offender is found 
guilty of two or more offences committed prior to any final judgment; in 
such case there shall be punishment for each offence, and the execution of 
such punishments shall be in accordance with the following rules ;— 

(1) If the offender has been sentenced to death for one offence, there 
shall be no execution of any other punishment, if the offender is 
subject to more than one sentence of death, only one such sentence 
shall be enforced. 

(2) If the offender has been sentenced to imprisonment for life for one 
offence, there shall be no execution of any other punishment ; when 
the offender is subject to more than one sentence of imprisonment 
for life, only one such sentence shall be enforced. 

(3) If the offender has been sentenced to several periods of imprison- 
ment, the period of imprisonment to be inflicted shall be not longer 
than all the periods combined nor shorter than the longest of such 
periods ; provided that in no case shall such period exceed twenty 
years. 
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(4) If the offender has been sentenced to several periods of detention, 
the period for which he shall be detained shall be fixed in accordance 
with the rule set forth in the preceding sub-section. 

(5) If the offender has been sentenced to pay several fines, the sum 
peveble shall be not more than the total amount, nor less than the 

Trges amount of such fines. 

(6) The execution of the punishments of imprisonment for a period, 
detention, and fine, fixed in accordance with sub-sections 3 to 5 
shall be cumulative, and the same rule shall apply where the of- 
fender has been sentenced to imprisonment for a period for one 
offence, to detention for another, and to a fine for a third. 

(7) Deprivation of civil rights and forfeiture shall be cumulstively 
enforced with the principal punishment. 

Article 24.—Where a person, after he has been found guilty of one offence 
under a final judgment, is discovered to have committed other offences, or 
where a person is convicted of several offences under separate final judgments, 
the punishment to be inflicted shall be refixed in accordance with the provi- 
sions of the last preceding Article. 

The same rule shall apply to such other offences committed by the offender 
as remain unpunished when punishment for the most serious offence is no 
longer possible. 

Article 25.—When the offender is guilty both of concurrence of offence 
and of recidive, the punishment for concurrence shall be fixed in accordance 
with the provisions of the last two preceding Articles, and shall be executed 
cumulatively with the punishment for recidive. 

Article 26.—Where the means employed in committing an offence, or 
the results arising from the commission of such offence, constitute any other 
offence, the offender shall be punished for the severer offence, unleas it is 
otherwise provided in Part II of this Code. 

Article 27.—The gravity of different offences shall be determined by the 
severity of the maximum punishment prescribed for each offence; in case 
the maximum punishments are equal the gravity of the offence shall be 
determined by the severity of the minimun punishment prescribed for each 
offence. 

When both the maximum and the minimum punishments are equal, 
the gravity of different offences shall be determined by that of the circums- 
tances in which each offence is committed. 

Article 28.—A continuous offence shall be deemed to constitute one of- 
fence. 


Cuarter VI.—Or Jomr-Orrence. 


Article 29.—When two or more persons jointly commit an offence, every 
such offender is a principal, severally liable to the punishment prescribed 
for the offence. 

Whoever aids a principal in committing an offence shall be deemed to be 
@ principal. 

Article 30.—Whoever instigates any person to commit an offence is an 
instigator, and shall be punished as a principal. 

The instigator of an instigator shall deemed to be an instigator. 

Article 31.—Whoever aids a principal before the commission of an offence 
is an accessory, and shall be liable to the punishment prescribed for the 
principal of such offence decreased by one or two degrees. 

Whoever instigates or aids an accessory shall be deemed to be an accesory. 

Article 32.—Whoever has instigated or aided a principal before the com- 
mission of an offence and afterwards participates in it shall be punished for 
such acts as he has committed in the participation. 

Article 33.—When an act becomes an offence on account of the status 
of the offender, his instigators or accessories in spite of the want of such status 
shall be deomed to be joint-offenders. 

If there is an increase or reduction of punishment on account of the status 
of the offender, any joint-offender without such status shall be liable only to 
the punishment prescribed for the offence. 

Article 34.—Whoever joins in the commission of an ofience knowing the 
Pp of the offender shall be deemed to be a joint-offender, notwithstand- 
ing the offender's ignorance of the participation. 
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Article 35.—Whenever negligence is specifically made punishable, persons 
who are jointly responsible for negligence shall be deemed to be joint- 
offenders. 

Article 36.—Whoever at the time of the commission of an offence by any 
person contributes through negligence to its consummation, shall be deemed 
to be a joint-principal in the offence, provided that in such case negligence 
is specifically made punishable. 


CuaPrTerR VII.—Or PUNISHMENTS. 


Article 37.—Punishments are classified as principal and accessory. 

Principal punishments are :— 

(1) Death. 

(2) Imprisonment for life. 

(3) Imprisonment for a period. 

(a) in the first degree. 
not less than 10 years nor more than 15 years. 
(8) in the second degree. 
more than 5 years but less than 10 years. 
(c) in the third degree. 
more than 3 years but less than 6 years. 
(2) in the fourth degree. - 
more than 1 year but less than 3 years. 
(e) in the fifth degree. 
more than 2 months but less than 1 year. 

(4) Detention.—More than 1 day but less than 2 months. 

(5) Fine :—not less than one yuan. 

Accessory punishments are :— 

(1) Deprivation of civil rights. 

(2) Forfeiture. 

Article 38.—Sentence of the death shall be executed by strangulation 
within the precincta of the prison. 

Article 39.—Any offender who has been sentenced to death shall, until 
the execution of the sentence, be segregated from the other inmates of the 
prison. 

Article 40.—Sentence of death shall not be executed unless confirmed by 
the Ministry of Justice. 

Article 41.—Sentence of imprisonment, or detention, shall not be for 
fractions of @ day, nor shall any fine be for fractions of a yuan. 

Article 42.—Convicts sentenced to imprisonment shall be kept in a 
prison and ordered to perform labour as provided by law; the mode of 
imprisonment and the kind of labour shall be in accordance with Prison 
Regulations. 

Article 43.—Convicts sentenced to detention shall be kept in a prison 
and ordered to perform labour as provided by law ; provided that exemption 
from labour may be granted on account of the nature and circumtances of 
the case. : 

Article 44.—When the execution of a sentence of imprisonment for a 
period in the fifth degree, or of detention, has become unpracticable, the 
sentence may be commuted to five at the rate of one yuan for each day of 
imprisonment. 

Such commutation shall be deemed in law to be an execution of the 
sentence of imprisonment or detention. 

Article 45.—Fines shall be ordered to be paid within one month after 
judgment has become final and in default of payment within the specified 
period the following rules shall apply :— 

(1) Compulsory measures shall be taken against the offender who has 

the means of payment. 

(2) The fine shall be converted into confinement at the rate of one yuan 

for each day, when the offender is without the means of payment. 

Confinement in lieu of fine shall be executed in a special Division of the 

rigon. 
e The period of confinement shall not exceed three years. 

When part of a fine has been paid and the offender is unable to pay the 
remainder, the unpaid portion shall be converted into confinement in accord- 
ance with the provision of sub-section 2 of a section 1 of this Article. 
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Where the number of yuan in a fine exceeds the number of days in a period 
of three years and a portion of the fine has been paid, the number of days of 
confinement shall be calculated by deducting from the period of three years 
such number of days as the part of the fine that has been paid is in proportion 
to the total amount of the fine. 

Confinement in lieu of fine under this Article shall be deemed in law to 
be an execution of the punishment by fine, except when the offender escapes. 

Article 46.—Deprivation of civil rights means the deprivation for life 
of any or all of the following qualifications :— 

(1) For holding any public office. 

(2) For voting at an election. 

(3) For receiving any decoration. 

(4) For enlisting in the army or navy. 

(5) For holding office in any educational institution either as the principal 

or an administrative officer or a teacher. 

(8) For practising as a lawyer. 

Article 47.—Whenever Part II of this Code provides that the offender 
may be deprived of his civil rights, he may be removed from his present 
position, or be deprived for a period of all or any of the qualifications specified 
in the last preceding Article ; such deprivation shall apply only to offenders 
who are liable to imprisonment or some severer punishment. 

Article 48.—The following articles shall be subject to forfeiture :— 

(1) Objects which are absolutely forbidden or the unauthorized manu- 
facture or possession of which is forbidden. ; 

(2) Objects used in the commission of an offence or preparation of it. 

(3) Objects which are acquired through the commission of an offence. 

Article 49.—Only such articles as exclusively belong to the offender shall 
be subject to forfeiture. 


Cuarrer VIIT.—Or Repvucrion or PunisHMENTs UNDER 
ExtenvATING CIRCUMSTANCES. 


Article 50.—Whenever an offence is committed by a person who is deaf 
or dumb, or under the age of sixteen, or has reached the age of eighty, the 
punishment prescribed for the offence may be reduced by one or two degrees. 


CHAPTER IX.—OF VoLuNTARY SURRENDER. 


Article §61.—Whenever before the discovery of the commission of an 
offence the offender voluntarily surrenders to the authorities for trial, the 
punishment prescribed for the offence may be reduced by one degree. 

The same rule shall apply where the offender in an offence, the prosecution 
for which can be instituted only on complaint, voluntarily surrenders to any 
of those persons who have the right to make the complaint in order that he 
may be tried by the authorities. 

Article 52.—Whenever any person has committed several offences and 
after the discovery of one of such offences, voluntarily surrenders to the 
authorities with respect to the others, the punishment prescribed for such 
others may be reduced by one degree. 

Article 63.—Whenever preparation is made, or a conspiracy formed, for 
the commission of an offence punisheble under any Article of Part II of this 
Code, and the offender before the actual commission of such offence volunt- 
arily surrenders to the authorities, the punishment prescribed for the offence 
may be remitted or reduced, but there shall be no exemption from forfeiture. 


CHarreR X.—Or DIscRETIONARY REDUCTION OF PUNISHMENTS. 


Article §4.—The punishment prescribed for any offence may be re- 
duced by one or two degrees when the circumstances and the motives of the 
commission justify such reduction. 

Article 55.—An increase or reduction of punishment by virtue of any 
yee nose not prevent a discretionary reduction under the last preceding 

rticle. 
Carter XJI.—Or Rvtes For THE INCREASE OR 
REDUCTION OF PUNISHMENTS. 


_ Article 56.—The punishment of death, imprisonment or detention, shall 
be increased or reduced in accordance with the orders set out in Article 37. 
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No punishment of imprisonment shall be increased to the punishment 
of death. 

No punishment of detention, shall be reduced to a fine or remitted. 

No fine shall be increased to detention or imprisonment. 

Article 57.—Where two or more principal » apart are prescribed 
in Part II of of this Code for one and the same offence, any increase or reduc- 
tion of such punishments shall be made in accordance with the orders set 
out in Article 37. 

. When tho severest principal punishment is death, only the punishment 
of imprisonment shall be increased ; when the severest principal punishment 
is imprisonment for life, only the punishment of imprisonment for a period 
shall be increased. 

When the lightest principal punishment is detention, only the punish- 
ment of imprisonment shall be reduced, when punishment of imprisonment 
eseeay impossible by virtue of reduction the offender shall be liable to deten- 
tion only, 

Article 58.—An increase or reduction of a fine by one degree means an 
increase or reduction by one-fourth of the sum prescribed for such case in 
Part II of this Code. 

Any increase or reduction of a fine means the increase or reduction of 
both the maximum and the minimum sums. Where only the maximum 
sum has been prescribed, only such sum shall be increased or reduced. 

Article §9.—When in accordance with the provisions of Part II of this 
Code a fine is imposed with imprisonment, any increase or reduction in the 
period of imprisonment shall likewise increase or reduce the fine. 

Where imprisonment has been commuted to a fine and there ought to 
have been a reduction in the period of punishment the fine shall likewise be 
reduced. 

Article 60.—Whoere there is a concurrent increase and reduction of punish- 
ment such increase and reduction shall cancel each other pro tanto. 

Article 61.—Where there are two or more extenuating circumstances 
for reduction of punishment, reduction shall be made for each of such cir- 
cumstances. 

Article 62.—An increase or reduction in the principal punishment shall 
not affect the accessory punishment. 


Cuarrer XIJ.—Or Suspension oF SENTENCE. 


Article 63.—Any sentence of imprisonment for a period not severer 
than the fourth degree, or of detention, may, by order of the court, be sus- 
pended for not more than five nor less than three years, from the day on 
which judgment becomes final, provided that :— 

(1) The offender has not previously been sentenced to any punishment 

severer than detention ; or that. 

(2) If the offender has previously been sentenced to imprisonment for a 
period from the third to the fifth degree, at least seven years has 
elapsed since the execution or remission of the sentence ; or if the 
offender has previously been sentenced to detention, at least three 
years has elapsed since the execution or remission of the sentence ; 
and that. 

(3) The offender has a fixed abode and regular occupation ; and that. 

(4) There are relatives or friends of the offender who will supervise him 
during suspension of sentence. 

Article 64.—An order for the suspension of sentence shall be cancelled 

in any of the following cases :— 

(1) Where during the period of suspension, the offender commits any 
offence for which he is sentenced to a punishment not lighter than 
detention. 

(2) Where the offender is sentenced to & punishment not lighter than 
detention for an offence committed before suspension. 

(3) Where after suspension has been granted it is discovered that the 
offender did not satisfy the requirements specified in sub-section 2 
of the last preceding Article. 

(4) Where the offender has lost his fixed abode or regular occupation. 

(5) Where the persons who are superivaing the offender apply with good 
reasons for the execution of sentence. 


Google 


CrrimiInaL CoDE OF CHINA 393 


Article 65.—The sentence becomes inoperative on the expiration of the 
periods of suspension without cancellation. 


CHAPTER XIII.—ConpDITIONAL RELEASE. 


Article 66.—When there is sufficient evidence of amendment on the part 
of @ prisoner who has served a sentence for more than ten years in case of 
imprisonment for life, or for more than half the term in case of imprison- 
ment for a period, he may be granted conditional release on application of 
the administrative authorities of the prison to the Ministry of Justice, provid- 
ed that in no case shall conditional release be granted to any person sentenced 
to imprisonment for a period who has not been imprisoned for leas than three 

ears. 
= Article 67.—The conditional release shall in any of the following cases :— 

(1) Where during the period of conditional release he commits an offence 
for which he is sentenced to g punishment not lighter than detention ; 

(2) Where he is found to have committed prior to his conditional release 
some other offence for which he is sentenced to a punishment not 
lighter than detention ; 

(3) ere he has been sentenced prior to his conditional release for 
another offence to a punishment not lighter than detention which 
sentence ought to be executed. 

(4) Where he violates any of the terms of the conditional release whereby 
the grant is revoked ; be revoked and the period during which the 
prisoner has been released shall not be reckoned in the period of 
imprisonment. 

If & conditional release is not revoked the period during which the pri- 

soner has been released shall be reckoned in the period of imprisonment. 


Cuarter XIV.—Parpon. 


Article 68. Pardons shall be granted in accordance with the regulations 
for pardons in force at the time. 


Cuaprer XV.—PRESCRIPTION. 


Article 69.—The periods of prescription for instituting prosecutions 
are :— 

(1) Fifteen years for offences punishable with death. 

(2) Ten years for offences punishable with imprisonment for life or for 

a period in the first degree. 

(3) Seven years for offences punishable with imprisonment for a period 

in the second degree. 

(4) Three years for offences punishable with imprisonment for a period 

in the third degree. 

(5) One year for offences punishable with imprisonment for a period in 

the fourth degree. 

(6) Six months for offences punishable with imprisonment for a period 

in the fifth degree, or with detention, or fine. 

The aforesaid periods begin to run from the day of the completion of 
the offences and the right to institute prosecution shall be extinguished if 
no prosecution is instituted within the said periods. 

Article 70.—When two or more offences have been committed by one and 
the same person the period of prescription for instituting a prosecution shall 
be determined by the severest punishment prescribed for the most serious 
offence in accordance with the provisions of the last preceding Article. 

Article 71.—When the prescribed punishment ought to be increased or 
reduced, the period of prescription for instituting prosecution shall neverthe- 
less be determined by the punishment prescribed for the offence, irrespective 
of any increase or reduction. 

Article 72.—The period of prescription for instituting prosecutions shall 
be interrupted by the taking of any of the following steps and shall be 
reckoned de novo from the cessation thereof :— 

(1) Any compulsory measures taken in investigation or preliminary 

examination. 

(2) Proceedings in a trial. 

The taking of any of the steps mentioned in the last preceding section 
against one joint-offender shall affect the rest. 
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Article 73.—The period of prescription for instituting prosecution shall 
not run when preceedings in court are suspended on account of insanity or 
serious illness on the part of the accused. 

Article 74.—The periods of prescription for execution of sentence are :— 

(1) Thirty years for a sentence of death. 

(2) Twenty-five years for a sentence of imprisonment for life. 

(3) Twenty years for a sentence of imprisonment for a period in the 
first degree. 

(4) Fifteen years for a sentence of imprisonment in the second degree. 
. (5) Ten years for a sentence of imprisonment for a period in the third 

legree. 
ore) Five years for a sentence of imprisonment for a period in the fourth 


gree. 
(7) Three years for a sentence of imprisonment for a period in the fifth 
d 


legree. 

(8) Ons yank for a sentence of detenfion or fine. 

The aforesaid periods begin to run from the day on which the sentence 
becomes final, and the right to execute the sentence shall be extinguished if 
there has been no execution within the said periods. 

Article 75.—The periods of prescription for the execution of sentence 
shall be interrupted when the offender is arrested for the purpose of executing 
the sentence ; provided that other sentences unconnected therewith shall not 
be affected by such interruption. 

The period of prescription for the execution of a sentence of fine or for- 
feiture shall be interrupted by any step taken in the execution of the sentence. 

Article 76.—The periods of prescription for the execution of sentence 
shall be suspended whenever such execution is suspended by law. 


CuarreR XVI.—RULEsS FOR COMPUTATION OF TIME. 


Article 77.—A day consists of twenty-four hours, s month of thirty days, 
a year of twelve calendar months. 

Article 78.—Any part of the first day of a period shall be considered as 
one day but the last day of a period must be a complete day : the liberation of 
@ prisoner who has served a sentence of imprisonment for a period, or of de- 
tention, shall take place before noon on the day following the last day of his 
sentence. 

Article 79.—The period of punishment shall be reckoned from the day 
on which judgment becomes final. 

The days that have elapsed before actual imprisonment of the offender 
shall not be reckoned in the period of imprisonment notwithstanding that 
judgment has become final. 

Article 80.—Every two days of confinement before judgment becomes 
final may be reckoned as one day of imprisonment, or detention, or as one 
yuan of fine. 


CHAPTER XVII.—GENERAL INTERPRETATIONS. 


Article 81.—(Repealed). 

Article 82.—The word ‘‘ Ascendant " denotes any of the following per- 

sons :— 

(1) Paternal grand-father and grand-mother, father and mother of 
paternal grand-father, paternal grand-father and grand-mother of 
paternal grand father. 

(2) Father and mother. 

The ascendants of the husband are deemed to be the ascendants of 

the wife. 

The word “ Relative’ denotes any ascendant as well as any of the 

following persons :— 

(1) Husband and wife. 

(2) Paternal relatives within the’ degree of mourning for a peried of not 
more than one year, as set forth in the Table of Mourning. : 

(3) Maternal relatives within the degree of mourning for a period of not 
more than five months, as set fourth in the Table of Mourning. 

(4) Relatives on the wife’s side within the degree of mourning for 4 
period of not more than three months, as set forth in the Table of 
Mourning. 
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(5) Relatives on the husband’s side within the degree of mouming for a 
period of not more than one year, as set forth in the Table of Mourn- 


ing. 
(6) A married daughter’s paternal relatives within the degree of mourn- 
ing for a period of not more than nine months, as set forth in the 

Table of Mourning. 

Article 83.—The words ‘‘ Public Officer” denote any person in the gov- 
ernment service as well as any member of a deliberative assembly, or delegate 
or an officer, who is engaged in any public service under any law or ordinance. 

The words ‘‘ Public Office ” denote any building where any public officer 
performs his official duties. 

The words ‘‘ Public Document ” denote any document that ought to be 
drawn up by a public officer in his official capacity, or by a Public Office. 

Article 84.—The words ‘‘ Deliberative Assembly ” denote any assembly, 
national or local, established by law or ordinance for political discussions and 
the word “ Election ’’ denotes any election of the members of a deliberative 
assembly, 

Article 85.—The words “ Buddhist ” and “ Taoist’ denote a priest as 
well as priestess of the Buddhist and the Taoist persuasions respectively 
and all other ordained persons. 

Article 86.—Whenever in Part II of this Code one Article applies another 
Article the offence under which is punishable in attempts, preparations, or 
conspiracies, the provisions that render such attempts, preparations, or 
conspiracies punishable shall also apply to attempts, preparations or cons- 
piracies to commit the offence under the Article first mentioned. 

The same rule shall apply to instigators and accessories. 

Article 87.—The expressions ‘‘not severer then,” ‘not more than,” 
“*not lighter than,” ‘not less than,” and ‘“ within” include the number 
stated in each case in the computation. 

Article 88.—The words ‘‘ Grievous harm ” denote :— 

(1) Permanent deprivation of the power of sight. 

(2) Permanent deprivation of the power of hearing. 

(3) Permanent deprivation of the power of speech. 

(4) Destruction, or permanent deprivation of the power of movement, 

of any limb. 

(5) Serious incurable injury to health or body. 

(6) Disfiguration with any serious incurable injury. 

(7) Destruction of the genital organ. 

The word “ Infirmity ” denotes :— 

(1) Impairing of the power of sight. 

(2) Impairing of the power of hearing. 

(3) Impairing of the power of speech. 

(4) Impairing of the powers of movement of any limb. 

(5) Any injury to health or body causing the sufferer to be ill for not less 

than thirty days. 

(6) Any illness which renders tho sufferer unable to follow his occupation 

for not less than thirty days. 

The words ‘ Slight injury ’? denote any illness or injury not defined in 
the two preceding Sections of this Article. 


PART II.—SPECIFIC OFFENCES AND PUNISHMENTS. 


CHapPTreR I.—Or OFFENCES AGAINST THE IMPERIAL FAMILy. 
Article 89 to 100.—(Repealed). 


CHAPTER II.—Or OFFENCES AGAINST THE INTERNAL SECURITY OF THE STATE. 


Article 101.—Whoever commits any. violence with intent to overthrow 
the Government, or seize the territories or subvert the constitution of the 
State, commits an offence against the internal security of the State and shall 
be liable to any of the following punishment :— 

(1) Death or imprisonment for life when the offender is a ringleader ; 

(2) Death or imprisonment for life, or for a period in the firat degree 

when the offender has taken an important part in the commission 
of the offence ; 
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(3) Imprisonment for a period from the second to the fourth degree 

when the offender has merely joined the offending crowd. 

Whenever several persons with intent to disturb the internal security 
of the State gather together and seize by force any arms, ammunition, vessels, 
provisions, or other articles required for military purposes belonging to any 
public office, or openly occupy with arms any city, town, fortress or any 
other place employed for military purposes, they shall be deemed to have 
committed an offence against the internal security of the State. 

Article 102.—An attempt to commit any offence under Article 101, shall 
be punishable. 

Article 103.—Whoever conspires or makes preparation to commit any 
offence under Article 101, shall be punished with imprisonment for a period 
from the first to the third degree. 

Article 104.—Whoever, knowing any preparation being made for the 
commission of an offence against the internal security of the State, supplies 
arms, ammunition, vessels, provisions, or other articles required for military 
purposes shall be punished with imprisonment for life or for a period not 
lighter than the second degree. 

Article 105.—Whooever participating in acts of violence commits the 
offence of homicide or causing injury, arson, inundation, spoilation, or any 
other offence contrary to international usage relating to war, shall be liable 
to the punishment specifically prescribed for each of such offences and be 
punished accordance with the provisions of Article 23. 

Article 106.—Whoever for committing an offence under this Chapter 
has been sentenced to a punishment not lighter than imprisonment for a 
period in the second degree, shall be deprived of his civil rights ; if he has 
been sentenced to a lighter punishment he may be deprived of his civil rights. 

Article 107.—Whoever having committed any offence under Article 102 
to 104 voluntarily surrenders to the authorities before any act of violence 
is committed shall be exempted from punishment. 


Cuaprer IIJ.—Or Orrences AGAINST THE EXTERNAL SECURITY 
or THE STATE. 


Article 108.— Whoever having been commissioned by the Government 
to negotiate with any foreign Government, intentionally concludes a treaty 
to the detriment of the Republic with intent to benefit either himself or any 
other person, or any foreign Government, shall, irrespective of ratification, 
be punished with imprisonment for life, or for a period not lighter than the 
second degree. 

Article 109.—Whoever, being a citizen of the Republic, negotiates with 
any foreign Government with intent to cede to any foreign Government any 
territory of the Republic, shall be punished with death or with imprison- 
ment for life, or for a period in the first degree. 

Article 110.—Whoever intrigues with any foreign Government with intent 
that such foreign Government shall wage war against the Republic, or joins 
any enemy Government by taking up arms against the Republic shall be 
punished with death. 

Article 111.—Whoever, with intent to cause detriment to the Republic, 
or to benefit the enemy, commits any of the following offences :— 

(1) Surrendering to the enemy, destroying, or rendering useless, by 
fire or any other means, any fortress, naval base, troops, vessels or 
other structures used for military purposes, or any arms, ammunition, 
provisions, means of communication, or any other articles required 
for military purposes. 

(2) Instigating persons in the army or navy to mutiny, or otherwise 
exciting feelings of disaffection among such persons, or inducing 
dosertions, by fraud or by any other means. 

(3) Delivering to the enemy any document, sketch or map relating to 
military dispositions ; 

(4) Committing acts of espionage for the enemy, or rendering aid or 
assistance to enemy spies. 

(5) Conducting any enemy troops or vessels into or near the territories 
of the Republic. 

Shall be punished with death or imprisonment for life or for a period in 

the first degree. 
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Article 112.—Whoever during a state of war between the Republic and 
any foreign Power fraudulently, or by any other improper means, obtains a 
contract to supply articles required for military purposes, or after making 
such contract fails to fullfil the terms thereof, shall be punished with imprison-. 
ment for life or for a period not lighter than the second degree. 

Whoever derives any profit from the commission of the offence under 
the last preceding section shall, in addition to the punishment therein pres- 
cribed, be fined a sum not more than twice, nor less than the total amount 
of the profit received ; if twice the amount received is less than three hundred 
yuan the fine shall be not more than three hundred yuan nor less than the 
total amount received. 

Article 113.—Whoever, by any means other than those mentioned in 
the last two preceding Articles gives any military advantage to the enemy 
or causes the Republic to suffer any military disadvantage, shall be punished 
with imprisonment for a period in the second or third degree. 

Article 114.—An attempt to commit any offence under this Chapter 
shall be punishable. 

Article 115.—Whoever makes preparation or conspires to commit any 
offence under Articles 108, 109 and 113, shall be punished with imprisonment 
for a period not serverer than the fourth degree, or detention, or fine of not 
more than one thousand yuan. 

Whoever makes preparation or conspires to commit any offence under 
Articles 110 and 111 shall be punished with imprisonment for a period from 
the first to the third degree. 

Whoever voluntarily surrenders to the authorities before commencing 
to commit any offence under this Article shall be exempted from punishment. 

Article 116.—Whoever being a citizen of the Republic commits any offence 
under this Chapter shall be deprived of his civil rights ; in case the offender is 
not 8 citizen of the Republic he may be deprived of his civil rights. 

Article 117.—The provisions of this Chapter shall apply to any violation 
thereof committed against an ally of the Republic during a state of war. 


Cuaprer IV.—Or Orrences AGAINST FRIENDLY RELATIONS WITH 
FOREIGN STATES. 


Article 118.—Whoever inflicts any dangerous injury upon the Sovereign 
or President of a foreign state shall be punished with death. 

Article 119.—Whoever through negligence causes any dangerous injury 
to the Sovereign or President of a foreign state, shall be punished with im- 
prisonment for a period from the second to the fourth degree, or with fine of 
not more than two thousand yuan nor less than two hundred yuan. 

Article 120. Whoever offers insults to the Sovereign or President of a 
foreign state, shall be punished with imprisonment for a period from the 
second to the fourth degree, or with fine of not more than two thousand yuan 
not less than two hundred yuan. 

Article 121.—Whoever commits homicide against a diplomatic representa- 
i of any foreign state shall be punished with death or imprisonment for 

Article 122.—Whoever commits any injury against a diplomatic re- 
presentative of any foreign state, i ith : 

(1) Death, or imprisonment for life or for a period in the first degree, 

when death or grievous harm results ; 

(2) Imprisonment for life or for a period not lighter than the second 

degree, when infirmity results ; 

(3) Imprisonment tor a period from the second to the fourth degree, 

when slight injury results. 

Article 123.—Whoever commits violence or uses threats to a diplomatic 
representative of any foreign state, shall be punished with imprisonment for 
& period from the third to the fifth degree, or with fine of not more than one 
thousand yuan nor less than one hundred yuan, 

Article 124.—Whoever offers insults to a diplomatic representative of 
any foreign state, shall be punished with imprisonment for 4 period not serverer 
oe the fourth degree or detention, or fine of not more than five hundred 


"Article 125.—Whoever commits homicide, injury, or violence against, or 
uses threats or offers insults to, a diplomatic representative of the Republic 
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accredited to any foreign state, shall be punished in accordance with the pro- 
visions of Articles 121 to 124. 

Article 126.—Whoever with intent to bring any foreign state into con- 
tempt, destroys, pulls down, or otherwise dishonours ‘the fiag or other national 
emblem of such state, shall be punished with imprisonment for a period not 
severer than the fourth degree or detention, or fine of not more than three 
hundred yuan. 

Article 127.—Whoever without authority commits any hostile act against 
any foreign state shall be punished with imprisonment for a period from the 
first to the third degree 

Article 125.—Whoever during a state of war between two or more foreign 
states commits any infraction of any order of neutrality issued by the Republic, 
shall be punished ‘with imprisonment for @ period not severer than the fourth 
degree or detention. 

Whoever derives any profit from the commission of the offence under the 
last preceding section, shall, in addition to the punishment therein prescribed, 
be fined a sum not more than twice nor less than the total amount of the profit 
amount of the profit received ; if twice the amount received is less than three 
hundred yuan the fine shall be not more than three hundred yuan nor leas 
than the total amount received. 

Article 129.—An attempt to commit any offence under Articles 118, 121, 
122, 127 and 128 shall be punishable. 

Article 130.—Whoever makes preparation or conspires to commit the 
offence under Article 128, shall be punished with imprisonment for a period 
from the second to the fourth degree. 

Whoever makes preparation or conspires to commit any offence under 
Articles 121 and 127, shall be punished with imprisonment for a period not 
serverer than the fourth degree or detention, or fine of not more than one 
hundred yuan. 

Whoever voluntarily surrenders to the authorities before commencing to 
commit the offence under Article 127, shall be exempted trom punishment. 

Article 131.—Whoever for committing an offence under this Chapter has 
been sentenced to & punishment not lighter than imprisonment for a penod 
in the second degree shall be deprived of his civil rights ; if he has been sen- 
tenced to any lighter punishment he may be deprived of his civil rights. 

Article 132.—Prosecution for any offence under Articles 120 and 126 
shall be instituted only at the request or with the consent of the foreign state 
concerned. 

Prosecution for the offence under Article 124 shall be instituted only one 
the complaint of the injured party. 


CuarTrer V.—Or DiscLtosure or OrriciaL SECRETS. 


Article 133.—Whoever diacloses any matter of a confidential character 
relating to the internal administration or foreign relations of the Republic, 
shall be punished with imprisonment for @ period from the third to the fifth 
degree, and if such disclosure is secretly communicated to a foreign Govern- 
ment the punishment shall be imprisonment for a period in the second or third 
degree. 

When the offence results in diplomatic complications or in a state of war 
any foreign state, the offender shall be punished with imprisonment for lie. 
or for a period in the first degree. 

Article 134.—Whoever knowing any matter, map, sketch, document or 
any other object to be of a confidential character relating to the military 
afiairs of the Republic, secretly seeks information thereof or collects the same, 
shall be punished with imprisonment for a period from the third to the fifth 
degree, or fine of not more than five hundred yuan nor less than fifty yuan. 

Article 135——Whoever having knowledge or possession of any matter, 
map, sketch, documents, or any other object of a confidential character relating 
to the military affairs of the Republic discloses or publishes the same shall be 
punished with imprisonment for a period in the second or third degree. 

Whoever, by virtue of his office, has knowledge or possession of such con- 
fidential matters aforesaid and discloses or publishes the same, shall be punish- 
ed with imprisonment for a period in the first second degree. 

Article 136.—Whoever, without permission surveys, sketches, photo- 
graphs, or makes notes of any naval base, important or defended harbour, 
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fortification, fort, or submarine nine, or any other structure made for defensive 

s shall be punished with imprisonment for a period from the third to 
the fifth degree, or fine of not more than five hundred yuan nor less than 
fifty yuan. 

Whoever, without permission from the authorities, or having obtained 
such permission by fraud, enters upon any fortification, fort, or submarine 
mine, or any other structure made for defensive purposes, shall be liable to the 
same punishment. 

Article 137. An attempt to commit any offence under Article 133 section 
1, and Articles 134 to 136 shall be punishable. 

Article 138.—Whoever commits any offence under this Chapter may be 
deprived of his civil rights. 

Article 139.—Any profit derived by the offender from the commission 
of any offence under this Chapter shall be subject to forfeiture, and if such 
profit has been disposed of, measures shall be taken against the offender for 
the recovery of the amount thereof. 


CuarTrer VI.—Or MALFEASANCE IN OFFICE. 


Article 140.—Whoever, being a public officer or arbitrator, demands, 
agrees to accept, or accepts any bribe relating to the performance of his 
official duties, shall be punished with imprisonment for a period from the 
third to the fifth degree. 

When in consequence of the bribe he does any improper act, or fails to 
do any act which he ought to have done, he shall be punished with imprison- 
ment for a period from the first to the third degree. 

Article 141—Whoever, being a public officer or arbitrator, demands, 
agrees to accept, or accepts any bribe relating to any official duty that he has 
performed, shall be punished with imprisonment for a period not severer 
than the fourth degree or detention. 

Whoever, being a public officer or arbitrator, after having done any 
improper act or having failed to do any act which he ought to have done in 
the performance of his official duties demands, agrees to accept, or accepts 
any bribe in consideration thereof, shall be punished with imprisonment for a 
period from the second to the fourth degree. 

Article 142,—Whoever offers, agrees to deliver, or delivers any bribe to 
any public officer or arbitrator, shall be punished with imprisonment for a 
period not severer than the fourth degree or detention, or fine of not more 
than three hundred yuan. 

Asticle 143.—Whoever offers, agrees to deliver, or delivers any bribe to 
any public officer or arbitrator relating to any official duty that he has per- 
formed, shall be punished with imprisonment for a period in the fifth degree 
or detention or fine of not more than one hundred yuan. 

Article 144.—Whoever, being a judge, Procurator, police officer, jailer, 
administrative officer, or assistant officer, commits, in the performance of his 
official duties, any act of violence or cruelty against the defendant or accused, 
or any person implicated in or connected with a case, shall be punished with 
imprisonment for a period from the third to the fifth degree. 

When death or injury results from such act the provisions of the Article 
relating to the offence of causing injury shall apply, and the offender shall be 
punished in accordance with the provisions of Article 23. 

Article 145.—Whoever being a Procurator, police officer, or an assistant 
officer, on complaint of any person that his rights are being infringed, fails to 
render the necessary protection forthwith, shall be punished with imprison- 
ment for a period not severer than the fourth degree, or with detention. 

Article 146.—Whoever being a Procurator or police officer on 4 criminal 
information or complaint being made to him, or on the offender voluntarily 
surrendering to him, does not dismiss the case where it should be dismissed, or 
dismisses the case or refuses to take any necessary step in it where it should 
not be dismissed, shall be punished with imprisonment for a period not severer 
than the fourth degree or detention, or fine of not more than three hundred 
yuan. 

Whoever being a judge, on a civil action being brought or on 8 prosecu- 
tion being instituted, does not dismiss the case where it should be dismissed, 
or dismisses the case or refuses to try it where it should not be dismissed, shall 
be liable to the same punishment. 
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_ Article 147.—Whoever, being @ public officer entrusted with the collec- 
tion of taxes, duties, or other revenue, collects, with intent to benefit any person 
or the Treasury, any money, corn, or other article in excess of what is dus, 
shall be punished with imprisonment for a period from the third to the fifth 
degree. 

When such offence is committed by the offender with intent to benefit 
himself, he shall be punished with imprisonment for a period in the second or 
third degree, and fine equal to the amount collected in excess. 

Article 148.—Apart from cases specified in the last four preceding Articles, 
whoever, being a public officer abuses his authority by making any person do 
anything which that person is not legally bound to do, or restraining any 
person from doing anything which that person is legally entitled to do, shall 
be punished with imprisonment for a period not severer than the fourth degree 
or detention, or fine of not more than three hundred yuan. 

Article 149.—An attempt to commit the offence under Article 47, shall 
be punishable. 

Article 150.—Whoever commits any offence under Articles 140 and 141 
and Article 147, section 2, shall be deprived of his civil righte ; for committing 
any other offence under this Chapter he may be deprived of his civil rights. 

Whoever commits any offence under Articles 144 to 148 shall also te 
removed from office. 

Article 151.—Any bribe accepted in committing any offence under 
Article 140 or 141 shall be subject to forfeiture ; in case such bribe has been dis- 
posed of measures shall be taken against the offender for the recovery of the 
amount thereof. 

Article 152.—Whoever having committed any offence under Articles 142 
and 143 voluntarily surrenders to the authorities may be exempted from 

punishment. 


Cuarrer VII.—Or INTERFERING WITH THE EXERCISE 
or Pusiic Functions. 


Article 153.—Whoever employs any threat, or commits any violence or 
fraud, against a public officer who is performing his official duties shall be 
punished with imprisonment for a period not severer than the fourth degree or 
detention, or fine of not more than three hundred yuan. 

Whoever employs any threat or commits any violence or fraud, against 
@ public officer with intent to make him deal, or not deal, with a matter ina 
certain way or resign, shall be liable to the same punishment. 

When death or injury to any person results from committing such offence, 
the provisions of the Article relating to the offence of causing injury shall 
apply, a the offender shall be punished in accordance with the provisions of 
Article 23. 

Article 154.—Whoever breaks, removes, disfigures, or otherwise renders 
ineffective, any seal or any ticket of attachment affixed by a public officer 
shall be punished with imprisonment for a period not severer than tho fourth 
degree or detention, or fine of not more than three hundred yuan. 

Article 155.—Whoever offers any insult to any public officer while he 
is exercising his functions, or openly makes any insulting attack on his func- 
tions, shall, irrespective of the true or falsity of his statements, be punished 
with imprisonment for 6 period not severer than the fourth degree, or detention, 
or fine of not more than three hundred yuan. 

Whoever openly makes any insulting attack on any public office shall be 
liable to the same punishment. 

Article 156.—An attempt to commit the offence under Article 154 shall 
be punishable. 

Article 157.—Whoever commits any offence under this Chapter may be 
deprived of his civil rights. 


Cuaprer VITI.—Or INTERFERENCE IN ELECTIONS. 


Article 158.—Whoever, by fraudlent or other dishonest means, causes 
to be made in an election-register any entry or alteration which is material to 
the qualifications of & voter or of a person to be elected, shall be punished with 
imprisonment for a period not severer than the fourth degree or detention, 
or fine of not more than three hundred ywan. Whoever votes at an election 
without possessing the requisite qualifications, shall be liable to the same 
punishment. 
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Whoever, being a public officer, knowingly makes any entry or alteration 
ag specified in the last preceding section, shall be punished with imprisonment 
for a period from the third to the fifth degree, or fine of not less than fifty 
nor more than five hundred yuan, 

Article 159.—Whoever commits any of the following offences at an 
election :— 

(1) Circulating rumours, committing fraud, or damaging the reputation. 
of the candidate, with intent to procure votes for himself, or for and 
other person, or to reduce the number of votes that may be received 
by such candidate. 

(2) Before or after an election, offering, agreeing to pay, or paying any 
travelling expenses or bribes to any voter or any person connected 
with the election, or acting as intermediary in such transactions ; 
or being himself a voter or a person connected with the election 
aay oar ap agreeing to accapt, or accepting any travelling expenses 
or bribe ; 

(3) Influencing any voter through any right tn personam or obligation or 
any other interest which concerns such voter or any of his relatives, 
or any temple, school, company, partnership, guild, city, town, or 

with which he is connected ; or acting as intermediary in any 
such transaction ; or being a voter yielding to such influence ; 

Shall be punished with imprisonment for a period in the fifth degree, or 
detention, or fine of not more than one hundred yuan. 

Any money or property obtained by the offender through the commission 
of any offence under this Article shall subject to forfeiture ; in case such money 
or property has been disposed of, measures shall be taken 1 against the offender 
for the recovery of the amount thereof. 

Article 160.—Whoever commits any of the following offences at an 
election :— 

(1) Commiting any violence, or employing employing any threat, against 
any voter or any of his relatives, or any person connected with an 
election ; 

(2) Committing any violence, or emplying any threats, and so preventing 
any voter from entering or leaving a polling booth or exercising his 
rights in connection with an election ; 

Shall be punished with imprisonment for @ period from the third to the 

fifth degree, or fine of not less than thirty yuan nor more than three hundred 


Article 161.—Whoover commits any of the following offences at an 
election :— 

(1) Committing any violence, or employing any threat, against any 

public officer or assistant officer in connection with an election ; 

(2) Making a disturbance at any place used for election purposes, at the 

polling booth, or at the place where the ballot-boxes are opened ; 

(3) Detaining, destroying, or snatching any ballotpaper, ballot- box, or 

other public documents connected with an election ; 

Shall be punished with imprisonment for a period from the third to the 
fifth degree. 

Article 162.—Whoever without lawful excuse interferes with the casting 
of votes at the polling booth, or secretly seeks information of the names of 
the persons to be elected at the polling booth of the place where the ballot- 
boxes are opened, shall be punished with imprisonment or 4 period in the 
fifth degree or detention, or fine of not more than one hundred yuan. 

Whoever, being a public officer or assistant officer connected with an 
election, commits any offence under the laat preceding section, or wrongfully 
discloses tho name of any person to be elected, shall be punished with im- 
prisonment for a period not severer than the fourth degree or detention, or 
fine of not more than three hundred yuan. 

Article 163.—Whoever commits any offence under this Chapter may be 
depr‘ved of his civil rights. 

Whoever, for committing any offence under this Chapter, has been 
sentenced to a punishment not lighter that imprisonment for a period in tho 
third degree shall within a period of not more than ten years nor less than 
two years after the termination of the sentence be disqualified for voting or 
being elected at any election. 
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Cuarrer IX.—Or Ruors. 


Article 164.—Whoever knowingly continues in an assembly of persons 
who have come together with intent to commit violence or employ threats, 
after such assembly has been commanded by the competent authorities to 
disperse, shall be punished with imprisonment fora period not severer than the 
fourth degree or detention, or fine of not more than three-hundred yuan. 
Whoever has morely increased the commotion by joining the offending crowd 
shall be punished with detention, or fine of not more than fifty yuan. 

Article 165.—Whenever violence has been committed, or threate have 
been employed, by an assembly of persons, the punishments for the offenders 
shall be as follows :— 

(1) Imprisonment for life or for @ period not lighter than the second 

degree when the offender is a ringleader ; 

(2) Imprisonment for a period from the firat to the third degree, or fine 

of not more than one thousand yuan. 

(3) Imprisonment for a period not severer than the fourth degree, deten- 

tion, or fine of not more than three hundred yuan. 

Article 166.—Whenever any person taking part in a riotous assembly as 
described in the last preceding Article commits the offence of homicide or 
causing injury, arson, inundation, or damage to property, or other offences, 
the provisions of the Articles relating to such offences respectively shall apply 
with the distinction between ringleaders, instigators, and principal offenders 
and he shall be punished in accordance with the provisions of Article 23. 

Article 167.—Whoever for committing an offence under Article 165 has 
been sentenced to @ punishment not lighter than imprisonment for a period 
in the second degree, shall be deprived of his civil rights ; when he has been 
sentenced to a lighter punishment he may be deprived of his civil rights. 


Cuaprer X.—Or Escape or Persons UNDER ARREST AND PRISONERS. 


Article 168.—Any prisoner, whether convicted or unconvicted, or any 
person, held under lawful arrest or kept in lawful confinement, who escapes, 
shall be punished with imprisonment for a period not severer than the fourth 
degree or detention. 

Article 169.—Any prisoner, whether convicted or unconvicted, or any 
person, held under lawful arrest or kept in lawful confinement who escapes, 
by committing violence or employing threats or damaging any instrument 
with which he is held in the gaol, shall be punished with imprisonment for 
period from the second to the fourth degree. 

When such prisoners or persons gather together and effect their escape 
by committing violence or employing threats, the ringleader and instigator 
shall be punished with death or imprisonment for life ; all others concerned 
in the offence shall be punished with imprisonment for life or for a period 
not lighter than the second degree. 

Article 170.—Whoever kidnaps any prisoner whether convicted or 
unconvicted or any person held under lawful arrest or in lawful custody shall 
be punished with imprisonment for a period from the third to the fifth degree. 

Where any damage is done, violence committed, or threat employed by 
the offender, he shall be punished in accordance with the provisions ot the 
last preceding Article. 

Article 171.—Whoever does any act to facilitate the escape of any 
prisoner, whether convicted or unconvicted, or any person held under lawful 
arrest or kept in lawful confinement and thus causes him to escape, shall be 
punished with imprisonment for a period from the third to the fifth degree. 

Where any damage is done, violence committed, or threat employed 
by the offender, he shall be punished in accordance with the provisions of 
Artice 169. 

Article 172.—Whoever being a gaoler, guardsman or assistant officer, 
suffers any prisoner, whether convicted or unconvicted, or any person held 
under lawful arrest or kept in lawful confinement to escape, shall be 
punished with imprisonment for a period from the second to the fourth degree. 

Article 173.— An attempt to commit any offence under this Chapter 
shall be punishable. 

Article 174.—Whoever makes preparation or conspires to commit the 
offence under section 2 of Article 169, or any offence punishable under the 
provisions of that section, shall be punished with imprisonment for a period 
not severer than tha fourth degree, or detention. 
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Article 175.—Whoever in committing any offence under Articles 165 
to 171 causes death or injury to any person, the provisions of the Article 
relating to causing injury shall apply and the offender shall be punished in 
accordance with the provisions of Article 23. 

Article 176.—Whoever commits any offence under Articles 169 to 172 
may be deprived of his civil rights. 

Whoever commits the offence under Article 172 shall also be removed 
from office. 


Cuarrer XI.— Or ConceaLMENT OF OFFENDERS AND DESTRUCTION OF 
EVIDENCE, 


Article 177.—Whoever harbours or conceals any person who is under or- 
der of arrest, or who has escaped from lawful arrest or confinement, shall be 
punished with imprisonment for a period not severer soar the fourth degree 
or detention, or fine of not more than three hundred yua 

Whoever, with intent to commit the offence Sindee the last preceding 
section, voluntarily surrenders to the authorities, personating the offender, 
shall be liable to the same punishment. 

Article 178.—Whoever destroys any evidence relating to the accused 
in a criminal case or forges any evidence or makes use of such forged evidence, 
shall be punished with imprisonment for a period not severer — the fourth 
degree or detention or fine of not more than three hundred yua 

Article 179.—Whoever commits any offence under this chapter may be 
deprived of his civil rights. 

Article 130.—Whoever being a relative of an offender or of a prisoner 
who has escaped from lawful arrest or confinement, commits any offence 
under this Chapter for the benefit of such offender or prisoner, shall be 
exempted from punishment. 


Cuarren XII.—Or Givise Fatsz Evipence anp Mauicrous 
ACCUSATION, 


Article 181.—Whoever being called in accordance with any law or 
ordinance as 4 witness before a judicial or administrative public office, makes 
8 false statement, shall be punished with imprisonment for a period from the 
second to the fourth degree. 

Whoever being called in accordance with any law or ordinance as an 
expert or interpreter before a judicial or administrative public office, gives a 
false opinion or interpretation shall be liable to the same punishment. 

hoever, having committed an offence under the two last preceding 
sections, confesses before judgment becomes final, may be exempted from 
punishment. 

Article 182.—Whoever lays false information or makes false complaint- 
with intent to cause any person to be liable to punitive or disciplinary mea, 
sures, shall be punished with imprisonment for a period from the second to 
the fourth degree. 

Whoever, having committed any offence, under the last preceding section, 
confesses, before judgment or disciplinary decision becomes final may be 
exempted from punishment. - 

Article 183.—Whoever lays false information or makes false complaint 
with intent to cause any of his ascendants to be liable to punitive or discip- 
linary measures, shall be punished with imprisonment for a period in the first 
or second degree. 

Article 184.—Whoever makes a false complaint that some offence has 
been committed without stating the name of the offender shall be punished 
with imprisonment for a period in the fifth degree or detention or fine of not 
more than hundred yuan. 

Article 185.—Whoever commits any offence under Articles 181 to 183 
may be deprived of his civil rights, and if the offender is a public officer he 
shall also be removed from office. 


Cuarrer XIII.—Or Arson, INuNDATION, AND INTERFERENCE WITH 
IRRIGATION, 


Article 186. Whoever destroys by fire any of the following properties 
belonging to another person :— 


Google 


404 Ssanauar: Irs Mixep Courr anp CouNcrL 


(1) A structure located in « city, town, or any other densely populated 
lace ; 


(2) A structure where valuable book, drawings, maps, or other valuable 
articles, of a religious, acientific, artistic, or industrial nature are 
exhibited or kept ; 

(3) A valuable structure of religious or historical interest. 

(4) A magazine in which gunpowder, munitions, or other articles re- 
quired for military purposes are stored ; or any other structure used 
for similar purposes ; 

(5) A mine, camp, school, hospital, almshouse, factory, dormitory, 
prison, or other structure, where a number of persons work or lodge ; 

(6) A church, temple, theatre, inn, hotel or other structure where a 
number of persons assemble; 

(7) A vessel on which a number of persons are being conveyed ; 

Shall be punished with death or imprisonment for life or for a period 
in the first degree. 

Article 187.—Whoever destroys by fire any structure, mine or vessel 
belonging to another person, other than those specified in the last preceding 
Article, shall be punished with imprisonment for a period from the second 
to the fourth degree. 

When the fire endangers any property specified in the last preceding 
Article, the punishment shall be imprisonment for s period in the first or 
second degree ; when the fire actually damages such property the punishment 
shall be as prescribed in the aforesaid Article. 

Article 188.—Whoever destroys by fire any property belonging to another 
person, other than a structure, mine, or vessel. shall be punished with 
imprisonment for a period not severer than the fourth degree or detention 
or fine of not more than one thousand yuan. 

When the fire endangers any property apecified in section 1 of the last 
preceding Article, the punishment shall be imprisonment for a period from, 
the third to the fifth degree ; when the fire actually damages such property 
the punishment shall be as prescribed in the aforesaid section. 

When the fire endangers any property specified in Article 186, the punish- 
ment shall be imprisonment for a period in the first or second degree ; when 
the fire actually damages such property the punishment shall be as prescribed 
in the aforesaid Article. 

Article 189.—Whoever destroys by fire any structure, mine, vessel, or 
other property of his own shall be punished with— 

(1) Imprisonment for a period in the fifth degree or detention or fine 
of not more than one hundred yuan, when the fire endangers any 
property specified in section 1 of the last preceding Article ; and the 
punishment shall be as prescribed in the aforesaid section, when the 
fire actually damages such property ; 

(2) Imprisonment for a period not severer than the third degree when 
the fire endangers any property specified in section 1 of Article 187; 
and the punishment shall be as prescribed in the aforesaid section, 
when the fire actually damages such property. 

(3) Imprisonment for a period not lighter than the second degree when 
the fire endangers any property specified in Article 186; and the 
punishment shall be as prescribed in the aforesaid Article, when the 
fire actually damages such property. 

Article 190.—Whoever, through negligence, causes damage by fire to 
any property specified in Article 186, shall be punished with imprisonment 
for a period in the fifth degree or detention, or fine of not more than one 
thousand yuan. 

When the fire actually damages any property specified in section 1 of 
Article 187, the punishment shall be detention, or fine of not more than five 
hundred yuan. 

When the fire actually damages any property specified in section 1 of 
Article 188, the punishment shall be fine of not nore three hundred yuan. 

Whoever, through negligence, destroys by fire any structure, mine, vessel, 
or other property of his own, and thereby endangers any property specified 
in any one of the last three preceding sections, shall be punished with fine 
of not more than one hundred yuan. 
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Article 191.—Whoever, by explosives, gas, electricity, steam, or any other 
means, destroys any structure, mine, vessel or other property, shall be punish- 
ed in accordance with the provisions of the Articles relating respectively 
to the offences of intentionally or negligently causing damage to or endanger- 
ing property by fire. 

Article 192.—Whoever, by inunndation causes any damage to any struo- 
ture or mine specified: in Article 185, or any field, garden, pasture, or any 
useful land, belonging to another person, shall be punished with death or 
imprisonment for a life or for a period in the first degree. 

Article 193.—Whoever, by inundation causes any damage to any 
structure, mine or land, belonging to another person, other than those specified 
in the last preceding Article, shall be punished with imprisonment for a period 
from the third to the fifth degree, or fine of not more than one thousand yuan 
nor less than one hundred yuan. 

When the inundation endangers any property referred to or specified in 
the last preceding Article, the punishment shall be imprisonment for a 
period from the second to the fourth degree ; and the punishment shall be as 
prescribed in the aforesaid Article, when the inundation actually damages 
such property. 

Article 194.—Whoever, by inundation causes damage to his own land and 
thereby endangers any property specified in section 1 of the last preceding 
Article, shall be punished with imprisonment for a period in the fifth degree 
or detention or fine of not more than one hundred yuan; when the inundation 
actually damages any property specified in section 1 of the last preceding 
Article, the punishment shall be as prescribed in the aforesaid section. 

When the inundation endangers property specified in Article 192, the 
punishment shall be imprisonmnet for a period from the second to the fourth 
degree ; and the punishment shall be as prescribed in the aforesaid Article, 
when the inundation actually damages such property. 

Article 195.—Whoever, through negligence, causes an inundation and 
thereby damages any property specified in Article 192, shall be punished 
with imprisonment for a period in the fifth degree, or detention or fine of 
not more than one thousand yuan. 

When the inundation damages any property specified in Article 193, the 
punishment shall be detention, or fine of not more than five hundred yuan. 

When the inundation endangers any property specified in the last two 
preceding sections, the punishment shall be fine of not more than one hundred 


n. 

Article 196.—Whoever, during the time of a fire or s flood, conceals or 
destroys any instrument or apparatus used in extinguishing fires or checking 
inundations, prevents any person from taking preventive measures, or hinders 
by other means the work of rendering aid in such disaster, shall be punished 
with imprisonment for a period from the third to the fifth degree, or fine 
of not more than one thousand yuan nor less than one hundred yuan. 

Whoever hinders the work of rendering aid in the disaster as specified 
in Article 191, shall be liable to the same punishment. 

Article 197.—Whoever interferes with the irrigation of the land of another 
shall be punished with imprisonment for a period not severer than the fourth 
degree or detention or fine of not more than three hundred yuan. If the 
interference consists in causing inundation, the punishment shall be as provid- 
ed by the Article relating to the offence of causing inundation. 

Whoever intentionally causes the land of another to become barren 
by interfering with its irrigation shall be punished with imprisonment for a 
period from the second to the fourth degree. 

Whoever causes the land of another to become barren through inter- 
ference with its irrigation shall be punished with punishment for a period 
from the third to the fifth degree. 

Article 198.—Whoever commits any offence under this Chapter against 
his own property, while such property is held under attachment or encumbered 
with any real right or held by another person under a lease, shall be deemed 
to have committed such offence against the property of another person, 

Article 192—An attempt to commit any offence under Article 186, 
Article 187, section 1, Article 188, section 1, Article 192, Article 193, section 1, 
Article 196 and Article 197, sections 1 and 2, shall be punishable. 

Article 200.—Whoever makes preparation or conspires to commit araon 
or causes explosion or inundation to the property of another person, shall 
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be punished with imprisonment for a period in the fifth degree or detention, 
or fine of not more than one hundred yuan. bur on account of the circumstances 
and nature of the case the offender may be exempted from punishment. 

Article 201.—When death or injury to any person results from committing 
any offence by fire, explosion, or inundation, the provisions of the Article 
relating to the offence of causing injury shall apply, and the effender shall 
be punished in accordance with the provisions of Article 23. 

When death or injury to any person results from causing fire, explosion, 
or inundation, through negligence, the provisions of the Article relating to 
the offence of of causing death or injury through negligence shall apply, and 
the offender shall be punished in accordance with the provisions of Article 23. 

Article 202.—Whoever commits any offence under Articles 186 and 192 
shall be deprived of his civil rights; as regards any other offence under 
this Chapter, the offender may be deprived of his civil rights, only when ths 
offence is intentionally committed. 


Cuapter XIV.—Or Orrences Retatine ro DancEenovus TxHrncs. 


Articles 203.—Whoever manufactures, keeps, or import from a foreign 
country, any dynamite guncotton, fulminating mercury, or other explosives, 
with intent to use the same in the commission of any offence, shall be punished 
with imprisonment for a period in the second or third degree. 

Whoever manufactures, keeps, or imports any of the above mentioned 
articles, with intent to supply the same to some other person for the purpose 
of committing any offence, shall be liable to the same punishment. 

Article 204.—Whoever, without order, permission, or authority from 6 
public office, or, without being able to give good reasons, manufactures, keeps 
or imports from a foreign country, anything specified in the last preceding 
Article, shall be purished with imprisonment for a period from the third to 
the fifth degree. 

Where good reasons are given the punishment shall be detention or fine 
of not more than fifty yuan. 

Article 205.—Whoever, without order, permission, or authority from 8 
public office manufactures, keeps, or imports from a foreign country, any gun 
or cannon used for military purposes or any explosives other than those 
specified in Article 203, used for military purposes, shall be punished with 
imprisonment for a period not severer than the fourth degree or detenticn, 
or fine of not more than three hundred yuan. 

Article 206.—Whoever, being a police or custom officer, and knowing 
that any person is manufacturing, keeping, or importing from a foreign 
country, any explosives specified in Article 203, without order, permission, or 
authority from a public office, fails to take due measures concerning the matter, 
shall be punished with imprisonment for a period frem the first to the third 
de; 3 

ot he is in conspiracy with the offender he shall be liable to the same 
punishment. 

Article 207.—Whoever allows any gas, electricity, or steam to eecare, 
or prevents it from escaping, and thereby endangers the person or property 
of another, shall be punished with imprisonment for a period not severer than 
the fourth degree, detention, or fine of not more than three hundred yuan. 

When death or injury results from committing such offence, the provi- 
sions of the Article relating to the offence of causing injury shall apply. and 
the offender shall be punished in accordance with the provisions of Article 23. 

Article 208.—An attempt to commit any offence under Article 203, 
Article 204, section 1, Article 205 and Article 207, section 1, shall be punishable. 

Article 209.—Whoever commits any offence under Article 203 shall be 
deprived of his civil rights ; whoever commits any offence under Article 204, 
section 1, and Article 206 may be deprived of his civil rights. 


CuapreR XV.—Or Orrences RELATING TO PusBiic CoMMUNICATIONS. 


Article 210.—Whoever damages or obstructs any public way, or line 
of navigation or bridge, and thereby renders such means of communication 
dangerous, shall be punished with imprisonment for a period not severer than 
the fourth degree or detention, or fine of not more than three hundred yuan. 

When an important line of communication is so damaged that a large 
outlay is necessary for repairs, the punishment shall be imprisonment for a 
period in the second, or third degree. 
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When death or injury to any person results from committing any offence 
under this Article the provisions of the Article relating to the offence of caus- 
ing injury shall apply, and the offender shall be punished in accordance with 
the provisions of Article 23. 

Article 211.—Whoever damages any railroad, lighthouse, or signal, or 
does any act endangering the passage of any train, electric car, or vessel, 
shall be punished with imprisonment fora period from the second to the 
fourth de 

Article 212.—Whoever causes any train, electric car, or vessel conveying 
persons, to collide, turn over, be destroyed, run aground or sink, be 
punished with imprisonment for life or for a period not lighter than the second 
de; 

o When death of any person or injury to a number of persons results from 
committing the offence, the punishment shall be death or imprisonment 
for life or for a period in the first degreo. 

Article 213.—Whoever, by committing the offence nuder Article 211,. 
causes any train, electric car, or vessel conveying persons, to collide, turn 
over, be destroyed, run aground or sink, shall be punished in accordance 
with the provisions of the last preceding Article. 

Article 214.—Whoever, through negligence endangers the passage of 
any train, electric car, or vessel conveying persons, shall be punished with 
fine of not more than three hundred yuan. 

Whoever, through negligence causes any train, electric car, or vessel of 
conveying persons, to collide, turn over, be destroyed, run aground, or sink, 
shall be punished with fine of not more than five hundred yuan. 

Whoever being employed on such train, electric car, or vessel, commits 
the offence under section 1 of this Article, shall be punished with imprison- 
ment for a period not severer than the fourth degree or detention, or fine of 
not more than one thousnad yuan when such person commits the offence 
under section 2 of this Article, he shall be punished with imprisonment for 
@ period from the third to the fifth degree, or fine of not more than two thou- 
sand yuan nor less than one hundred yuan. 

When death or injury to any person results from committing any offence 
under this Article, the provisions of the Article relating to the offence of 
causing death or injury through negligence shall apply, and the offender shall 
be punished in accordance with the provisions of Article 23. 

Article 215.—Whoever, by violence, threats, or fraud, interferes with the 
despatch, delivery, or receipt of any mail or telegraphic matter, shall be 
punished with imprisonment for a period not severer than the fourth degree 
or detention or fine of not more than three hundred yuan. 

Article 216.—Whoever damages anything which is exclusively used or 
is required for the administration of the postal service, shall be punished 
with imprisonment for a period in the fifth degree, detention, or fine of not 
more than one hundred yuan. 

Whoever damages any telegraph or telephone wire, or any machinery or 
structure connected therewith, or obstructs their communications in any 
manner whatsoever, shall be punished with imprisonment for a period from 
the third to the fifth degree, or fine of not more than five hundred nor less 
than fifty yuan. 

Whoever, through negligence commits any offence under this article, 
shall be punished with fine of not more than one hundred yuan. 

Article 217.—Whoever, being employed in the postal, telegraph or tele- 
phone service, commits the offence under Article 215 or Article 216, section 1, 
shall be punished with imprisonment for period from the third to the fifth 
degree ; when such person commits the offence under Article 216, section 2, 
he shall be punished with imprisonment for a period in the second or third 
de 

When any of such offence is committed through negligence the punish- 
ment shall be fine of not more than three hundred yuan. 

Article 218.—An attempt to commit any offence under Article 210, 
sections 1 and 2, Article 211, Article 212, section 1, Articles 215 and 216, and 
Article 217, section 1, shall be punishable. 

Article 219.—Whoever makes preparation or conspires to commit the 
offence under Article 212, shall be punished with imprisonment for a period 
not severer than the fourth degree or detention or fine of not more than three 
hundred yuan. 
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Article 220.—Whoever commits the offence under Article 212 shall be 
deprived of his civil rights; as regards any other offence under this Chapter 
the offender may be deprived of his civil rights, only when the offence is 
intentionally committed. 


Carrer XVI.—Or OrFENCES AGAINST PUBLIC ORDER 


Article 221.—Whoever, by writings, picreuts, speeches, or any other 
means openly incites any person to commit any offence shall be punished 
with — 

(1) Imprisonment for a period from the third to the fifth degree, or fine 
of not more than three hundred nor less than thirty yuan, when the 
severest punishment for the offence incited by him is death or im- 
prisonment for life ; 

(2) Imprisonment for a period in the fifth degree or detention, or fine 
of not more than one hundred yuan, when the severest punishment 
for the offence incited by him is imprisonment for a period. 

When the offence under this Article has been committed by means of a 
newspaper or any other periodical, or py means pf printed books wherein the 
writings or opinions of other persons have been collected, the editor of such 
newspaper, periodical, or book shall also be punished in accordance with the 
provisions of the last preceding section. 

Article 222.._Whoever, by violence, threats, or fraud, interferes with 
any lawful meeting, shall be punished with imprisonment for a period in the 
fifth degree or detention, or fine of not more than one hundred yuan. 

Article 223.—Whoever, by violence, threats, or fraud, commits any of 
the following acts :— 

(1) Interfering with the conveyance of grains or other articles of food 

or drink ; 

(2) Interfering with the conveyance of seeds, fertilizers, raw products, 
or other materials required for agriculture or industry ; 

(3) Interfering with the work of a factory or mine where a number of 
persons are employed ; 

Shall be punished with imprisonment for a period not severer than the 

fourth degree or detention or fine of not more than two hundred yuan. 

Article 224.—When workmen engaged in the same business combine in 
a strike, the ringleader shall be punished with imprisonment for a period not 
severer than the fourth degree or detention, or fine of not more than three 
hundred yuan, and the others shall each be punished with detention or fine 
of not more than thirty yuan. 

When such persons gather together and commit violence or employ 
threats or appear likely to commit violence or employ threats, they shall be 
punished in accordance with the provisions of Articles 164 to 167. 

Article 225.—Whoever, without lawful excuse, enters any dwelling house, 
atructure, or vessel which is guarded or occupied at the time of entrance, or 
refuses to leave the same when requested to do so, shall be punished with 
imprisonment for a period not severer than the fourth degree, detention, or 
fine of not more than three hundred yuan. 

Article 226.—Whoever falsely pretends to be a public officer, or without 
authority wears any official dress, any badge, or any domestic or foreign 
decoration, shall be punished with imprisonment for a period not severer than 
the fourth degree or detention or fine of not more than three hundred yuan. 

Article 227.—An attempt to commit any offence under Articles 221 to 
223 and 225, shall be punishable, 

Article 228.—Whoever commits any offence under Articles 221 to 223, 
225 and 226 may be deprived of his civil rights. 


CHaprerR XVII.—Or Orrences Reuatina to Com. 


Article 229.—Whoever counterfeits any current coin of the Republic, 
shall be punished with imprisonment for life or for a period not lighter than 
the second degree. 

Whoever utters any coin counterfeited by himself or, with intent to 
utter the same, delivers it to any person, shall be liable to the same punishment. 
any bank-note issued under the order, or with the permission or authority of 
the Government, shall be deemed to be current coin of the Republic. 
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Article 230.—Whoever counterfeits any foreign current coin which is in 
circulation in the Republic, shall be punished with imprisonment for a period 
from the first to the third degree. 

Whoever utters such foreign coin counterfeited by himself, or, with 
intent to utter the same, delivers it to any person, shall be liable to the same 
punishment 

Any bank-notes issued by a foreign bank and in circulation in the Re- 
public, shall be deemed to be foreign current coin. 

Article 231.—Whoever, diminishes the weight of any gold or silver coin 
with intent to utter the same, shall be punished with imprisonment for a 
period from the third to the fifth degree ; whoever urttes or, with intent to 
utter the same delivers it to any person shall be liable to the same punishment. 

Whoever diminishes the weight of any foreign current coin which is in 
circulation in the Republic shall be punished with imprisonment for a period 
not severer than the fourth degree, or detention ; and whoever utters or, 
with intent to utter the same, delivers it to any person shall be liable to the 
same punishment. 

Article 232.—Whoever, with intent to utter the same, receives, or accepts 
any current coin counterfeited by any person, shall be punished with imprison- 
ment for a period from the third to the fifth degree ; whoever after having 
received or accepted such counterfeit coin utters the same, or, with intent 
to utter the same, either delivers it to any person or imports it from any 
foreign country, shall be punished with imprisonment for life or for a period 
not lighetr than the second degree. 

Whoever, with intent to utter the same, receives or accepts any foreign 
current coin counterfeited by any person, shall be punished with imprison- 
ment for a period in the second, third, or fourth degree, provided that the 
genuine coins of that descriprion are in circulation in the Republic. : 

Whoever, after having received or accepted such counterfeit foreign 
coin, utters the same, or, with intent to utter the same, either delivers it to 
any person or imports it from any foreign country, shall be punished with 
imprisonment for a period from the first to the third degree. 

Article 233.—Whoever, with intent to utter the same, receives or accepts 
any gold or silver coin the weight of which has been diminished by any person, 
shall be punished with imprisonment for a period not sevorer than the fourth 
degree, or detention ; whoever, after having accepted such coin, utters the 
same, or, with intent to utter the same, either delivers it to any person or 
imports it from any foreign country, shall be punished with imprisonment 
for a period from the third to the fifth degree. 

Whoever, with intent to utter the same, receives or accepts any foreign 
gold or silver coin the weight of which has been diminished by any person, 
shall be punished with imprisonment for a period in the fifth degree, or detent- 
tion, provided that the coins of that description are in circulation in this 
Republic ; whoever having received or accepted such coin, utters the same, 
or, with intent to utter the same, either delivers it to any pereon or imports 
it from any foreign country, shall be punished with imprisonment for a period 
not severer than the fourth degree or detention. 

Article 234.—Whoever, having received or accepted any coin and sub- 
sequently discovered that it has been counterfeited or, that its weight has 
been diminished, nevertheless utters the same or, with intent to utter the 
same, delivers it to any person, shall be punished with fine of not more than 
three times the value of such coin nor less than its simple value ; in case three 
time, its value is less than fifth yuan, the fine shall be not more than fifth 
yuan nor less than the value of such coin. 

Article 235.—An attempt to commit any offence under Articles 220 to 
233, shall be punishable. 

Article 236.—Whoever prepares any instrument or materials with intent 
to counterfeit any current coin or to diminish the weight of any gold or silver 
coin, shall be punished with imprisonment for a period from the third to the 
fifth degree. 

Article 237.—Whoever for committing any offence under this Chapetr has 
been sentenced to a punishment not lighter than imprisonment for a period 
in the second degree, shall be deprived of his civil rights ; when the offender 
at been sentenced to a lighter punishment he may be deprived of his civil 
rights. 
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Cuapter XVIII.—Or Forcery or Documents, anp SEALs. 


Article 238.—(Repealed). 

Article 239.—Whoever forges any public document, map, or plan shall 
be punished with imprisonment for a period from the second to the fourth 
degree. 

Whoever utters any forged public document, map, or plan, or with intent 
to utter the same, delivers it to any person shall be liable to the same punish- 
ment. 

Article 240.—Whoever, being a public officer, makes any public document, 
map, or plan with reference to matters which he knows to be false, or utters 
such public document, map, or plan, or with intent to utter the same, delivers 
it to any person, shall be punished with imprisonment for a period from the 
second to the fourth degree. 

‘Whoever makes to a public officer any statement which he knows to be 
false and thereby causes such public officer to make any public document, 
map, or plan in accordance with such statement, or utters such public docu- 
ment, map, or plan or, with intent to utter the same, delivers it to any person, 
shall be liable to the same punishment. 

Article 241.—Whoever makes to a public officer any statement which he 
knows to be false and thereby causes such public offieer to deliver to him any 
certificate, license, or passport, or to make any false entries therein, shall be 
punished with imprisonment for a period in the fifth degree or detention or 
fine of not more than one hundred yuan. 

Article 242.—Whoever forges any valuable securities shall be punished 
with imprisonment for a period from the second to the fourth degree. 

Whoever utters such forged valuable securities, or, with intent to utter 
-the same, delivers it to any person or imports the same from any foreign 
country, shall be liable to the same punishment. 

Article 243.—Whoever forges any private document, map, or plan which 
might be used to prove the rights or obligations of another person, shall be 
punished with imprisonment for a period from the third to the fifth degree. 

Whoever utters any forged private document, map, or plan of another 
person, or with intent to utter the same, delivers it to any person, shall bo 
liable to the same punishment. 

Article 244.—Whoever makes false entries in any private document, 
map, or plan of his own in order to prove certain rights or obligations between 
himself and any other person, or utters such docunment, map or plan or, 
with intent to utter the same, delivers it to any person shall be punished in 
accordance with the provisions of the last preceding Article. 

Article 245.—Whoever being a medical man or public officer in charge 
of autopsies and examination of wounds, makes false entries in any certificate 
of health, of injuries, or of death shall be punished with imprisonment for a 
period not severer than the fourth degree or detention, or fine of not more 
than three hundred yuan. 3 

Whoever requests any person to make such false entries or utters such 
certificate, or, with intent to utter the same, delivers such certificate to any 
person, shall be punished with detention or fine of not more than fifty yuan. 

Article 246.—Whoever forges, or without authority, uses the impression 
of any public or private seal or any signature, shall be punished in accordance 
with the provisions of the Articles relating to the offences of forging public 
and private documents. 

Whoever utters any forged impression of any public or private seal, 
or any forged signature, or in abuse of authority, sues any genuine impression 
of any public or private seal, or any genuine signature, shall be punished in 
accordance with the provisions of the Articles relating to the offences of 
uttering forged public and private documents. 

Article 247.—(Repealed). 

Article 248.—Whoever forges any public seal shall be punished with 
imprisonment for a period from the third to the fifth degree. 

Article 249.—Whoever forges any private seal shall be punished with 
imprisonment for a period not severer than the fourth degree or detention 
or fine of not more than three hundred yuan. 

Article 250.—An attempt to commit any offence under this Chapter 
shall be punishable. 
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Whoever, with intent to utter the same, receives or accepts any public 
or private document, the impression of any seal, any signature or any public 
or pirvate seal, which has been either forged or used by any person without 
or in ebuse of authority, shall be deemed to have committed an attempt to 
utter the same. 

Article 251.—Whoever, for committing any offence under this Chapter 
has been sentenced to a punishment not lighter than imprisonment for a 
period in the second degree shall be deprived of his civil rights; when the 
offender has been sentenced to a lighter punishment he may be deprived of 
his civil rights. 

CuarrerR XIX.—Or OFrences RELATING TO MEASURES AND 
WEIGHTS. 


Article 252.—Whoever, with intent to use or sell the same, makes any 
weight or measures not conformable to the standard fixed by law, or alters 
any weights or measures which are conformable to such standard, shall be 
punished with imprisonment for a period not severer than the fourth degree 
or detention and also with fine of not more than three hundred yuan. 

Whoever sells any measures or weights which he knows to be not con- 
formable to the legal standard, shall be liable to the same punishment. 

Article 253.—Whoever having to use measures or weights in his occupa- 
tion, keeps in his possession any weights or measures which he knows to be 
not conformable to the legal standard, shall be punished with detention or 
fine of not more than fifry yuan. 

Whoever uses any measures or weights not conformable to the legal 
standard and derives profit therefrom, shall be deemed to have committed 
fraud. 

Article 254.—Whoever, with intent to sell or use the same, makes with- 
out authority any measures or weights, shall be punished with fine of not 
more than thirty yuan, notwithstanding that such measures or weights are 
conformable to the legal standard ; and whoever sells such measures or weights 
shall be punished with fine of not more than twice their price nor less than 
the price itself ; if twice their price is less than fifty yuan, the fine shall be 
not more than fifty yuan, nor less than the price itself. 

Article 255.—An attempt to commit the offence under Article 252 shall 
be punishable. 

Article 256.—Whoever commits the offence under Article 252 may be 
deprived of his civil rights. 


CuarTer XX.—Or Orrences RELATING TO RELIGION AND 
tHE DeEap. 


Article 257.—Whoever openly does any disrespectful act against any 
temple, monastery, nunnery, grave, or any place of worship, shall be punished 
with imprisonment for a period in the fifth degree or detention or fine of not 
more than one hundred yuan. 

Whoever interferes with any funeral rites or any religious service, wor- 
ship, or meeting shall be liable to the same punishnmet. 

Article 258.—Whoever damages, abandons, or steals any corpse, shall 
be punished with imprisonment foe a period from the second to the fourth 
degree. 

Whoever damages, abandons, or steals any bone or hair belonging to 
any corpse or any article placed on such corpse or deposited in the coffin, 
shall be punished with imprisonment for a period from the third to the fifth 
degree, 
Article 259.—Whoever damages, abandons, or steals the corpse of an 
ascendant shall be punished with imprisonment for life or for a period not 
lighter than the second degree. 

Whoever damages, abandons, or steals any bone or hair belonging to 
the corpee of an ascendant or any article placed on such corpse or deposited 
in the coffin, shall be punished with imprisonment for a period from the first 
to the third degree. 

Article 260.—Whoever uncovers any grave, shall be punished with 
imprisonment for a period not severer than the fourth degree or detention 
or fine of not more than three hundred yuan. 
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Article 261.—Whoever uncovers the grave of an ascendant, shall be 
punished with imprisonment for a period from the second to the fourth degree. 

Article 262.—Whoever uncovers any grave and damages, abandons, or 
steals the corpse, shall be punished with imprisonment for a period from the 
first to the third degree. 

Whoever uncovers any grave, and damages, abandons, or steala any bone 
or hair belonging to the corpse or any article placed on the corpse or deposited 
in the coffin, shall be punished with imprisonment for a period from the second 
to the fourth degree. 

Article 263.—Whoever uncovers the grave of an ascendant and damages, 
abandons, or steals the corpse shall be punished with death or imprisonment 
for life or for a period in the first degree. 

Whoever uncovers the grave of an ascendant and damages, abandons, 
or steals any bone or hair belonging to the corpse, or any article placed on 
the corpse or deposited in the coffin, shall be punished with imprisonment for 
life or for a period not lighter than the second degree. 

Article 264.—An attempt to commit any offence under Article 258 to 
261, shall be punishable. 

Article 265.—Whoever commits any offence under Articles 259, 261 
and 263, shall be deprived of his civil rights; whoever commits any other 
offence under this Chapter, may be deprived of his civil rights. 

Cuaprer XXJ.—Or Orrences RELATING To OpruM. 

Article 266.—Whoever manufactures or sells any opium, or, with intent 
to sell the same, either keeps in his possession or imports from any foreign 
country any opium, shall be punished with imprisonment fora period from 
the third to the fifth degree and fine of not more than five hundred yuan. 

Article 267.—Whoever manufactures or sells any instrument or apparatus 
suitable for the smoking of opium, or, with intent to sell the same, keeps in 
hia possession or imports from any foreign country any such instrument or 
apparatus, shall be punished with imprisonment for a period not severer than 
the fourth degree or detention. 

Article 268.—Whoever, being a custom officer or assistant officer, imports 
or permits to be imported from any foreign country any opium or any in- 
strument or apparatus suitable for the smoking of opium, shall be punished 
with imprisonment for a period in the second degree or third degree and fine 
of not more than one thousand yuan. 

Article 269.—Whoever provides a room for the purpose of allowing any 
person to smoke opium therein, shall be punished with imprisonment for a 
period not severer than the fourth degree or detention, and fine ofnot more 
than three hundred yuan. 

Article 270.—Whoever cultivates any poppy plant withintent to manu- 
facture opium, shall be punished with imprisonment for a period not severer 
than the fourth degree or detention or fine of not more than three hundred 


7. 

Article 271.—Whoever smokes opium shall be punished with imprison- 
ment for a period in the fifth degree or detention or fine of not more than one 
thousand yuan. 

Article 272.—Whoever, being a police officer or assistant officer, haa, 
in the course of his duty, knowledge of the commission of any offence under 
the last six preceding Articles and intentionally fails to take the proper 
measures promptly, shall be punished likewise in accordance with the pro- 
visions of those Articles. 

Article 273.—Whoever keeps in his possession any instrument or 
apparatus only used for the purpose of smoking of opium, shall be punished 
with fine of not more than one hundred yuan. 

Article 274.—An attempt to commit any offence under Articles 266 to 
271, shall be punishable. 

Article 275.—Whoever commits any offence under Articles 266 to 272 
may be deprived of his civil rights, and if the offender is a public officer he 
shall also be removed from office. 


CHaprerR XXIJI.—OFr Gamstinea. 
Article 276.—Whoever gambles with any valuable thing as a stake, 
shall be punished with fine of not more than one thousand yuan. The same 


rule shall not apply to cases where a more article of amugoment or pleasure 
is the stake. 
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Instruments employed in gambling and money found on the persons 
gambling shall be deemed to be articles used in the commission of the offence. 

Article 277.—Whoever makes gambling a profession shall be punished 
with imprisonment for a period from the third to the fifth degree. 

Article 278.—Whoever for lucrative purposes allows an assembly of 
persons and provides a place for them to gamble therein shall be punished 
with imprisonment for a period from the third to the fifth degree and fine 
of not more than five hundred yuan. 

Article 279.—Whoever issues lottery tickets shall be punished with 
imprisonment for a period not severer than the fourth degree or detention, 
and fine of not more than two thousand yuan. 

Whoever acts as an intermediary in the sale of lottery tickets shall be 
punished with imprisonment for a period in the fifth degree or detention and 
fine of not more than one thousand yuan. : 

Article 280.—Whoever buys any lottery tickets shall be punished with 
fine of not more than one hundred yuan. 

When any profit has been derived therefrom, the offender shall be punish- 
ed with fine of not more than twice the sum received nor less than the sum 
itself, and if twice the sum received is less than one humdred yuan, the fine 
shall be not more than one hundred yuan nor less than the sum received. 

Article 281.—An attempt to commit any offence under Articles 278 
to 280, shall be punishable. 

Article 282.—Whoever commits any offence under Articles 277 to 278, 
shall be deprived of his civil rights; whoever commits any offence under 
Article 279, may be deprived of his civil rights. 


Cuartrer XXIII.—Or Orrences AGAINST MORALITY. 


Article 283.—Whoever commits any indecent act against a male or 
female person under twelve years of age, shall be punished with imprison- 
ment for a period from the third to the fifth degree, or fine of not more than 
three hundred nor less than thirty yuan. 

Where such indecent act is committed by means of violence, threats, 
drugs, hypnotism, or by any other means that renders resistance impossible, 
the offender shall be punished with imprisonment for a period in the second 
or third degree, or fine of not more than five hundred nor less than fifty yuan. 

Article 284.—Whoever commits any indecent act against a male or 
female person above twelve years of age by means of violence, threats, drugs, 
hypnotism, or by any other means that renders resistance impossible, shall 
be punished with imprisonment for a period from the third to the fifth degree, 
or fine of not more than three hundred nor less than thirty yuan. 

Article 285.—Whoever has carnal knowledge of a woman by means of 
violence, threats, drugs, hypnotism, or any other means that renders resistance 
impossible, commits rape and shall be punished with imprisonment for a 
period in the first or second degree. 

Whoever has carnal knowledge of a female person under twelve years 
of age shall be deemed to have committed rape. 

Article 286.—Whoever takes advantage of any person being of unsound 
mind or incapable of making resistance and commits any indecent act against, 
or has carnal knowledge of, the person, shall be punished in accordance 
with the provisions of Articles 283, section 2, and Articles 284 and 285. 

Article 287.—When death or injury to any person results from com- 
mitting any offence under the last four preceding Articles the offender shall 
be punished with :— 

(1) Death or imprisonment for life or for a period in the first degree, 

when death or grievous harm results ; 

(2) Imprisonment for life or for & period not lighter than the second 
degree, when infirmity results. 

When from humiliation or mortification the person injured commits 
suicide or, in attempting to commit suicide, inflicts any injury on himeelf, 
the offender shall be punished in accordance with the provisions of the last 
preceding sections. 

Article 288.—Whoever for lucrative purposes induces any woman belong- 
ing to a respectable family to have illicit intercourse with any person for hire, 
shall be punished with imprisonment in the fifth degree or detention, and 
fine of not more than one hundred yuan. 
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Whoever makes the commission of the offence under the last preceding 
section a profession, shall be punished with imprisonment for s period from 
the third to fifth degree and fine of not more than five hundred yuan. 

Article 289.—W hoever has carnal knowledge of a woman whose husband 
is living, shall be punished with imprisonment for a period not severer than 
the fourth degree, or detention. The adulteress shall be liable to the same 
punishment. 

Article 290.—Whoever has carnal knowledge of any relative in the pater- 
nal line within a degree of mourning for not less than three months, shall be 
punished with imprisonment for a period from the second to the fourth degree. 

Article 291.—Whoever marries again during the life-time of his or her 
spouse shall be punished with imprisonment for a period not severer than 
the fourth degree or with detention ; whoever marries any person whose 
spouse he or she knows to be living, shall be liable to the same punishment. 

Article 292,—Whoever sells, or, with intent to sell the same, makes keeps 
in his possession, or imports from any foreign country, any book, picture, 
or other article of an indecent nature, shall be punished with detention, or 
fine of not more than fifty yuan; whoever publicly exhibits such articles 
shall be liable to the same punishment. 

When any profit is derived therefrom, the offender shall be punished 
with fine of not more than twice the sum received nor less than the sum 
itself; if twice the sum received is less than fifty yuan, the fine shall not 
be more than fifty yuan nor less than the sum received. 

Article 293.—An attempt to commit any offence under Articles 283 to 
286 shall be punishable. 

Article 294.—Prosecution for any offence under Articles 283 to 286 
shall be instituted only on complaint of the injured party or of a relative 
of such party. 

Prosecution for any offence under Article 289 shall be instituted only 
on complaint of the husband ; provided that, where the husband has connived 
at the adultery of his wife or, for benefits received, has compromised the 
offence, his compaint is null and void. 

Prosecution for the offence under Article 290 shall be instituted only on 
complaint of an ascendant or the husband of the woman. 

Article 295.—Whoever, having committed any offence under this Chapter, 
has been sentenced to a punishment not lighter than imprisonment for a period 
in the second degree, shall be deprived of his civil rights; if the offender 
has been sentenced to a lighter punishment, he may be deprived of his civil 
rights. 
: Cuarrer XXIV.—Or Poriutine Drinzina Water. 


Article 296.—Whoever pollutes any water supplied for drinking purposes 
80 as to render it unfit for such purposes, shall be punished with imprison- 
ment for a period of the fifth degree or detention or fine of not more than one 
hundred yuan. 

Article 297.—Whoever pollutes any water supplied to the public for 
drinking purposes through any waterpipe or aqueduct, or pollutes the source 
of it, so as to render it unfit for such purposes, shall be punished with im- 
prisonment for a period from the third to the fifth degree. 

Article 298.—Whoever pollutes any water supplied for drinking purposes 
by placing any substance therein injurious to health, shall be punished with 
imprisonment for a period not severer than the fourth degree, or with deten- 
tion. 

Article 299.—Whoever pollutes any water supplied for drinking purposes 
through any waterpipe or aqueduct, or pollutes the source of it, by placing 
therein any substance injurious to health shall be punished with imprisonment 
for a period from the first to the third degree. 

Article 300.—Whoever by damaging or obstructing any waterpipe, 
aqueduct, or the source from which water is supplied, cuts off the supply of 
drinking water to the public for two or more days, shall be punished with 
imprisonment for a period in the second or third degree. 

Article 301.—Whon two or more persons combine to cut off for two or 
more days the supply of drinking water to the public, the ringleader shall be 
punished with imprisonment for a period not severer than the fourth degree 
or detention or fine of not more than three hundred yuan; the other offender 
shall be punished with detention or fine of not more than thirty yuan. 
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Article 302.—An attempt to commit any offence under Article 296 to 
301 shall be punishable. 

Article 303.—When death or injury to any person results from committing 
any offence under Articles 296 to 299, the provisions of the Articles relatin, 
to the offence of causing injury shall apply, and the offender shall be punish 
in accordance with the provisions of Article 23. 

Article 304.—Whoever for committing any offence under this Chapter 
has been sentenced to a punishment not lighter than imprisonment for a 
period in the second degree, shall be deprived of his civil rights ; where the 
offender has been sentenced to a lighter punishment he may be deprived 
of his civil righte. 

Cuaprer XXV.—Or OrrEeNces AGAINST PuBLIC HEALTH. 


Article 305.—Whoever, contrary to any quarantine regulations, lands 
or unloads anything from a vessel arriving from another port, shall be punish- 
ed with imprisonment for a period in the fifth degree, detention, or fine of 
not more than one hundred yuan. 

When the master of a vessel or any one representing him commits the 
offence under the last preceding section, or, knowing that the same is being 
committed by others, fails to prevent it, he shall be punished with imprison- 
ment for a period not severer than the fourth degree or detention or fine of 
not more than two thousand yuan. 

Article 306.—Whoever knowingly sells any article injurious to health 
whether eatables, beverages, utensila employed for eating or drinking, or 
toys, shall be punished with fine of not more than twice the price nor less 
than the price itself, if twice the price is less than fifty yuan, the fine shall 
be not more than fifty yuan nor less than the price itself. 

Article 307.—Whoever knowingly sells any drug or medical preparation 
contrary to any law or ordinance, shall be punished with fine of not more 
than twice the price nor less than the price itself ; if twice the price is less 
than fifty yuan the fine shall be not more than fifty yuan nor less than the 
price itself. 

Article 308.—Whoever without permission from the authorities practises 
medicine as @ profession, shall be punished with fine of not more than five 
hundred yuan. 

Article 309.—An attempt to commit the offence under Article 305 shall 
be punishable. 

Article 310.—Whoever commits the offence under Article 305, section 2, 
may be deprived of his civil rights. 


CuarTteR XXVI.—Or Homicmwe anv Cavusine InJuRy. 


Article 311.—Whoever commits the offence of homicide shall be punished 
with death or imprisonment for life or for a period in the first degree. 

Article 312.—Whoever commits the offence of homicide against an ascend- 
ant shall be punished with death. 

Article 313.—Whoever causes injury to any person shall be punished 
with :— 

(1) Imprisonment for life or for a period not lighter than the second 

degree, when death or griveous harm results ; 

(2) Imprisonment for a period from the first to the third degree, when 

infirmity results ; 

(3) Imprisonment for a period from the third to the fifth degree, when 

slight injury results. 

Article 314.—Whoever causes injury to an ascendant shall be punished 
with :— 

(1) Death or imprisonment for life, when death or grievous harm results ; 

(2) Death, imprisonment for life or for a period in the first degree, when 

infirmity results ; 

(3) Imprisonment for a period from the first to the third degree, when 

slight injury results. 

Article 315.—Whoever being present at the commission of the offence 
under either of the last two preceding Articles, encourages the same, not- 
withstanding that he himself did not participate in it, shall be deemed to be 
@n accessory to such offence. 
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Article 316.—When two or more persons take part at the same time in 
any act which causes injury to any person, such offenders shall be deemed to 
be joint-principals. 

When the act causes injury to two or more persons at the same time such 
offenders shall be deemed to be joint-principals as regards the most serious 
injury caused. 

Whoever being present at the commission of the offence under either of 
the last two preceding sections, encourages the same, shall be deemed to be 
accessory to such offence, notwithstanding that his participation in the 
commission of the offence cannot be proved. 

Article 317.—Whoever commits any act of violence inst an ascendant 
without causing him any injury, shall be punished with imprisonment for a 
period from the third to the fifth degree. 

Article 318.—Whoever engages in & duel shall be punished with im- 
prisonment for a period not severer than the fourth degree or detention, or 
fine of not more than three hundred yuan. 

When death or injury to any person results from the commission of the 
offence under the last preceding section, the offender shall be punished in 
accordance with the provisions of the Article relating to the offence of inten- 
tional homicide or intentionally causing injury as the case may be ; when a 
number of persons engage in a duel they shall be deemed to have committed 
@ riot. 

Article 319.—Whoever attends a duel shall, without regard to the nature 
of his position in relation to the duel, be punished with imprisonment for a 
period in the fifth degree or detention, or fine of not more than one hundred 
yuan. Whoever knowingly provides a place for the fighting of a duel shall 
be liable to the some punishment. 

Article 320.—Whoever instigates any person to commit suicide, or takes 
the life of any person with his consent, shall be punished with imprisonment 
for a period from the second to the fourth degree. 

Whoever aids any person to commit suicide, or takes the life of any 
person at his request, shall be punished with imprisonment for a period from 
the third to the fifth degree. 

Whoever commits any offence under this Article in consequence of an 
agreement made with the deceased to die together may be exempted from 
punishment. 

Article 321.—Whoever instigates an ascendant to commit suicide, or 
takes his life with his consent, shall be punished with imprisonment for life 
or for a period not lighter than the second degree. 

Whoever aids an ascendant to commit suicide, or takes his life at his 
request, shall be punished with imprisonment from the first to the third degree. 

Article 322.—Whoever instigates any person to inflict any self-injury or 
inflicts any injury on any person with his consent, shall be punished with :— 

(1) Imprisonment for a period from the third to the fifth degree, when 
death or grievous harm results ; 

(2) Imprisonment for a period not severer than the fourth degree, or 
detention or fine of not more than three hundred yuan, when infirmity 
results ; 

(3) Imprisonment for a period in the fifth degree or detention or fine 
of not more than one hundred yuan, when elight injury results. 

Whoever aids any person to inflict any self-injury or inflicts injury on 
any person at his request, shall be punished with :— 

(1) Imprisonment for a period not severer than the fourth degree or 
detention or fine of not more than three hundred yuan, where death or 
grievous harm results ; 

(2) Imprisonment for a period in the fifth degree or detention or fine of 
not more than one hundred yuan, when infirmity results ; 

(3) Detention or fine of not more than fifty yuan, when slight injury 
results. 

Article 323.—Whoever instigates an ascendant to inflict any self-injury, 

or inflicts any injury on him with his consent, shall be punished with :— 

(1) Imprisonment for a period from the first to the third degree, when 
death or grievous harm r-sults ; 

(2) Imprisonment for a period from the second to the fourth degree, when 
infirmity results ; , 
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(3) Imprisonment for a period from the third to the fifth degree, when 
slight injury results. 

Whoever aids an ascendant to commit any self-injury or inflicts any 

injury on an ascendant at his request, shall be punished with :— 

(1) Imprisonment for a period in the second or third degree, when 
death or grievous harm results ; 

(2) Imprisonment for a period from the third to the fifth degree, when 
infirmity results ; 

(3) Imprisonment for a period not severer than the fourth degree or 
detention or fine of not more than three hundred yuan, when slight 
injury results. 

Article 324.—Whoever through negligence causes death or injury to 

any person, shall be punished with :— 

(1) Fine of not more than five hundred yuan, when death or grievous 
harm results ; 

(2) Fine of not more than three hundred yuan, when infirmity resulte ; 

(3) Fine of not more than one hundred yuan, when slight injury results. 

Article 325.—Whoever through negligence causes death or injury to an 
ascendant shall be punished with :— 

(1) Imprisonment tor a period from the third to the fifth degree, or fine 
of not more than one thousand nor less than one hundred yuan, 
when death or grievous harm results ; 

(2) Imprisonment for a period not severer than the fourth degree or 
detention or fine of not more than five hundred yuan, when infirmity 
results ; 

(3) Imprisonment for a period in the fifth degree or detention or fine 
of not more than three hundred yuan, when slight injury results. 

Article 326.—Whoever fails to give the necessary attention to his 
occupation and in consequence causes death or injury to any person, shall be 
punished with imprisonment for a period not severer than the fourth degree 
or detention, or fine of not more than two thousand yuan, 

Article 327,—An attempt to commit any offence under Articles 311 and 
312, Article 318, section 1, and Articles 319 to 321, shall be punishable. 

Article 328.—Whoever makes preparation or conspires to commit the 
offence under Article 311 shall be punished with imprisonment for a period 
in the fifth degree or detention or fine of not more than one hundred yuan. 

Whoever makes preparation or conspires to commit the offence under 
Article 318, shall be punished with detention, or fine of not more than fifty 
yuan. 

The punishment for any offence under the last two preceding section 
may be remitted on account of the cirumstances of the case. 

Article 329.—Whoever makes preparation or conspires to commit the 
offence under Article 312, shall be Eanhished with imprisonment for a period 
from the third to the fifth "degree. 

Article 330.—Prosecution for any uiienen under Article 314, sub-section 
3, Article 317, and Article 325, sub-section 3, shall be instituted only on 
complaint of the injury party. 

Article 331.—Whoever commits any offence under Article 312, Article 
314, sub-section 1] and 2, and Article 326, shall be deprived of his civil rights ; 
whoever commits any offence under any other Article of this Chapter except 
Article 324, may be deprived of his civil rights. 


CuarTerR XXVII.—Or Procurina ABORTION. 


Article 332.—Any woman who being pregnant procures abortion by 
means of drugs or other methods shall be punished with imprisonment for 
@ period in the fifth degree or detention or fine of not more than one hundred 

uan, 
# Article 333.—Whoever procures abortion for a woman at her request 
or with her consent shall be punished with imprisonment for a period not 
severer than the fourth degree, or detention. 

Article 334.—Whoever does any of the following acts :— 

(1) By means of violence, threats, or fraud, causes a woman to procure 

abortion. 

(2) By means of violence, threats, or fraud, procures abortion for 4 

woman at her request or with her consent. 

(3) By means of violence, threats, or fraud, procures abortion for a wo- 

man without her consent. 
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(4) By committing violence or threats against a woman whom he knows 

to be pregnant, causes her to suffer miscarriage. 

Shall be punished with imprisonment for a period from the third to the 
fifth degree. 

Article 335.—Whoever being a medical practitioner, mid-wife, pharmacist, 
or dealer in medicine, commits the offence under Article 333, shall be punished 
with imprisonment for a period from the third to the fifth degree 

Any of such persons who commits the offence under Article 334 by means 
of fraud, shall be punished with imprisonment for a period in the second or 
third deyree 

Article 336.—An attempt to commit any offence under Article 334, 
sub-sections 1 to 3, shall be punishable. 

Article 337.—When death or greivous harm to the woman results from 
committing the offence under Article 333, the offender shall be punished with 
imprisonment for @ period from the third to the fifth degree. 

When death or injury to the woman results from committing the offence 
under Article 334, the provisions of the Article relating to the offence of 
causing injury shall apply, and the offender shall be punished in accordance 
with the provisions of Article 23. 

Article 8338.—Whoever commits any offence under this Chapter may be 
deprived of his civil rights. 


CHaprer XXVIII.—Or ABANDONMENT. 


Article 339.—Whoever being bound by law ordinance, or contract, to 
help, support, or protect any aged person, child, cripple, or infirm or sick 
person, abandons such person, shall be punished with imprisonment for a 
period from the third to the fifth degree. 

Article 340.—Whoever abandons an ascendant shall be punished with 
imprisonment for life or for a period not lighter than the second degree. 

Article 341.—Whoever having found on his own land or at any ploce 
under his control any abandoned aged person, child, cripple, or infirm or sick 
person, fails to render the necessary protection as well as to report to the 
police or other competent authorities, shall be punished with imprisonment 
for a period in the fifth degreo or detention or fine of not more than one 
hundred yuan. 

Whoever being a police officer or other competent authority, fails, in the 
performance of his official duties, to take the necessary measures or render 
the necessary protection promptly, shall be punished with imprisonment 
for a period from the third to the tifth degree. 

Article 342.—When death or injury to any person results from com- 
mitting any offence under Articles 339 and 340, the provisions of the article 
relating to the offence of causing injury shall apply, and the offender shall be 
punished in accordunce with the provisions of Article 23. 

Article 343.—Whoever commits the offence under Article 340, shall be 
deprived of his civil rights ; whoever commits any other offence under this 
Chapter may be deprived of his civil rights. 


CHAPTER XXIX.—OF UNLAWFUL ARREST AND 
UNLAWFUL IMPRISONMENT. 


Article 344,—Whoever arrests or imprisons any person without authority, 
shall be punished with imprisonment for @ period from the third to the fifth 
degree. 

Article 345.—Whoever arrests or imprisons an ascendant without auth- 
ority, shall be punished with imprisonment for a period from the first to the 
third degree. 

Article 346.—Whoover being a judge, Procurator, police officer, officer 
of any prison, administrative officer, or assistant officer, arrests or imprisons 
any person in abuse of his authority shall be punished with imprisonment 
in the second or third degree. 

Article 347.—When death or injury to any person results from committing 
any offence under this Chapter, the provisions of the Article relating to tie 
offence of causing injury shall apply and the offender shall be punished in 
accordance with the provisions of Article 23. 

Article 348.—Whoover commits any offences under this Chapter may be 
deprived of his civil rights. 
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CHAPTER XXX.—OF ABDUCTION AND KIDNAPPING. 


Article 349.—Whoever by violence, threats, or fraud, allures or takes 
away female person, or any male person under twenty years of age, commits 
abduction, and shall be punished with imprisonment for a period in the 
second or third degree. 
Whoever commits abduction without violence, threats, or fraud, is guilty 
of kidnapping and shall be punished with imprisonment for a period from the 
third to the fifth degree. 
Whoever kidnaps any person under sixteen years of age shall be deemed. 
to have committed abduction. 
Article 350.—Whoever removes from the jurisdiction of the Republic 
any female person, or any male person under twenty years of age whom he 
has abducted, shall be punished with imprisonment for life or for a period 
not lighter than the second degree. 
Where such person has only been kidnapped by the offender, the punish- 
ment shall be imprisonment for a period in the second or third degree. 
Article 351.—Whoever for lucrative purposes abducts any female person 
or any male person shall be punished with imprisonment for life or for a 
period not lighter than the second degree. 
Where only kidnapping has been committed the offender shall be punish- 
ed with imprisonment for a period in the second or third degree. 
Article 352.—Whoever for lucrative purposes removes from the juris- 
diction of the Republic any female person, or any male person under twenty 
years of age, whom he has abducted, shall be punished with death or imprison- 
ment jor life or for a period in the first degree. 
Where such person has only been kidnapped the offencer shall be punish- 
ed with imprisonment for life or for a period not lighter than the second degree. 
Article 353.—Whoever under any previous arrangement receives or 
conceals a person who has been abducted or kidnapped shall be punished.in 
accordance with the provisions of the last four preceding Articles. 
Where there has been no previeus arrangement the punishment shall 
(1) Imprisonment for a period from the third to the fifth degree, if he 
receives or conceals any person who has been abducted or kidnapped 
within the meaning of Article 349, Article 350 section 2, or Article 
351, section 2; 

(2) Imprisonment for a period from the first to the third degree, if he 
receives or conceals any person who has been abducted or kidnapped 
within the meaning of Article 350, section 1, Article 351, section 1, 
or Article 352. 

Article 354.—An attempt to commit any offence under this Chapter 
shall be punishuble. 

Article 355.—Prosecution for any offence under Articles 349 and 353 
shall be instituted only on complaint of the injured party. 

When the person abducted or enticed has been married to the offender, 
no complaint shall have any effect unless tho parties have been divorced. 

Article 356.—Whoever for lucrative purposes commits any offence under 
this Chapter shall be deprived of his civil rights; if he commits such offence 
not for such purposes he may be deprived of his civil rights. 


CuapreR XXXI.—Or Orrences RELATING TO PERSONAL SAFETY, 
Crepit, Kerutation AND SECRETS. 


Article 357.—Whoever threatens any person by putting him in fear of 
injury to life. person, liberty, reputation, or property, shall be punished with 
imprisonment for a period in the fifth degree or detention or fine of not more 
than one hundred yuan. 

Whoever threatens any person by putting him in fear of injury to any of 
his relatives, shall be liable to the same punishment. 

Article 358.—Whoever by violence or threats causes any person to do 
anything he is not legally bound to do, or prevents any person from doing 
anything he is legally entitled to do, shall be punished with imprisonment for 
@ period not severer than the fourth degree or detention or fine of not mora 
than three hundred yuan. 

Article 359.—Whoever by criculating rumours, or by means of fraud, 
injures the personal or business credit of any person, shall be punished with 
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imprisonment for a period in the fifth degree or detention or fine of not more 
than one hundred yuan. 

Article 360.—Whoever publicly insults any person by stating certain 
facta shall, irrespective of the truth or falsity thereof, be punished with im- 
prisonment for a period in the fifth degree, detention, or fine of not more than 
one hundred yuan. 

Article 361.—Whoever commits any offence under Articles 357, 359, 
and 360 against an ascendant, shall be punished with imprisonment for a 
period not severer than the fourth degree, or detention. 

Whoever commits the offence under Article 358 against an ascendant 
shall be punished with imprisonment for a period from the third to the fifth 
degree. 

Article 362.—Whoever without lawful excuse opens, conceals or des- 
troys any closed letter belonging to another, shall be punished with imprison- 
ment for a period in the fifth degree or detention or fine of not: more than one 
hundred yuan. 

Whoever without lawful excuse publishes any confidential document, 
writting, map, or drawing belonging to another, shall be liable to the same 
punishment. 

Article 363.—Whoever, by virtue of his profession, present or past, as a 
Buddhist or Taoist priest, medical practitioner, pharmacist, dealer in medicine, 
mid-wife, lawyer, notary public, has acquired knowledge of the secrets of 
another and discloses such secrets without lawful excuse, shall be punished 
with imprisonment for a period in the fifth degree or detention or fine of not 
more than one hundred yuan, If such person publishes the same without law- 
ful excuse, he shall be punished with imprisonment for a period not severer 
than the fourth degree or detention or fine of not more than three hundred 
yuan. 

Article 364.—An attempt to commit any offence under Articles 358 and 
359 shall be punishable. 

Article 365.—Prosecution for any offence under this Chapter, with the 
exception of Article 358, shall be instituted only on complaint of the in- 
jured party. 

Article 366.—Whoever commits any offence under this Chapter may be 
deprived of his civil rights. 


CuapterR XXXII.—Or Tuerr anp Rossery. 


Article 367.—Whoever without the consent of the owner takes away 
any property, with intent to make it his own or the property of a third party, 
commits theft and shall be punished with imprisonment for a period from 
the third to the fifth degree. 

Article 368.—Whoever commits theft by :— 

(1) Breaking into any dwelling house, structure, mine, or vessel, which 

belongs to another and is guarded or occupied et the time. 

(2) Three or more persons acting together. 

5 Shall be punished with imprisonment for a period in the second or third 
legree. 

Article 369.—(Repealed). 

Article 370.—Whoever by violence or threats takes away any property 
against the will of the owner, with intent to make it his own or the property 
of a third party, commits robbery and shall be punished with imprisonment 
for & period from the first to the third degree. 

Wheever, by drugs, hypnotism, or other methods, renders the owner 
unable to resist and then takes away his property against his will, shall be 
liable to the same punishment. 

Article 371.—Whoever, having committed theft, commits violence or 
threats there and then, in order to defend the stolen property, escape arrest, 
or destroy evidence, shall be deemed to have committed robbery. 

Article 372.—Apart from Articles 370 and 377, whoever by violence or 
threats obtains or causes a third party to obtain an undue interest in any 
property shall be deemed to have committed robbery. 

Whoever commits the offence under the last preceding section by drugs, 
hypnotism, or any other method which renders resistance impossible, shall 
also be deemed to have committed robbery. 


Google 


Carmona Cope or CHINA 421 


Article 373.—Whoever commits robbery by :— 

(1) Breaking into any dwelling house, structure, mine, or vessel which 

belongs to another, and which is guarded or occupied at the time. 

(2) Three or more persons acting together. 

(3) Causing injury to any person other than death or grievous harm. 

Shall be punished with imprisonment for life or for a period not lighter 
than the second degree. 

Article 374.—Whoever commits robbery :— 

(1) On the highway by three or more persons acting together. 

(2) On sea. 

(3) With causing death or grievous harm to any person, or causing injury 

to two or more persons. 

(4) With committing rape there and then. 

Shall be punished with death or imprisonment for life or for a period in 
the first degree. 

Article 375.—(Repealed). 

Article 376.—Whoever in committing robbery commits the offence of 
intentional homicide, shall be punished with death or imprisonment for life. 

Article 377.—Whoever commits theft of any property either partly or 
wholly belonging to himself, which on aceount of any right arising from joint 
ownership, pledge, or other rights in rem, or in compliance with any order 
of any public office, is in the bona fide possession of another person, shall be 
punished with fine of not more than twice the value of such property nor less 
than its simple value ; in case twice its value is less than fifty yuan, the fine 
shall be not more than fifty yuan nor less than the value of such property. 

Whoever commits the offence under the last preceding section by break- 
ing into any dwelling house, structure, mine, or vessel which belongs to another 
and is guarded or occupied at the time, shall be punished with imprisonment 
for a period in the fifth degree or detention, and fine as provided in the last 
preceding section. 

Where the offence is committed by force the offender shall be punished 
with imprisonment for a period not severer than the fourth degree or detention, 
and fine as provided in section 1 of this Article. 

Article 378.—Electricity as well as any thing the private ownership of 
which is forbidden shall be deemed to be property in respect of the com- 
mission of any offence under this Chapter. 

Article 379.—An attempt to commit any offence under this Chapter, 
with the exception of Article 373, sub-section 3, and Article 374, sub-section 
3, shall be punishable. 

Article 380.—Whoever commits any offence under Articles 368 to 376 
shall be deprived of his civil rights; whoever commits any other offence 
under this Chapter may be deprived of his civil rights. 

Article 381.—Where the offence under Article 367 or Article 377, section 
1, is committed against a lineal relative or the spouse or any other relative 
living in the same house, tho offender shall be exempted from punishment. 

Prosectuion of any offence under the Articles referred to in last preceding 
section against any other relative shall be instituted only on complaint of 
the injured party. 

The provisions of the last two preceding section shall not apply to those 
who are only joint offenders with any relative of the injured party. 


CuHaPTER XXXIII.—OrF Fravp. 


Article 382.—Whoever by means of false pretences or intimidation causes 
any person to deliver property to him with intent to make it his own or the 
property of a third party, commits fraud and shall be punished with imprison- 
ment for a period from the third to the fifth degree. 

Whoever by any means specified in the last preceding section obtains or 
causes a third party to obtain an unlawful interest in any property, shall be 
liable to the same punishment. 

Article 383.—Whoever with intent to benefit himself or a third party, 
or to injure his principal, actsin any way contrary to his duties in the manage- 
ment of the affairs of such principal and thereby causes damage to the 
property of the latter, shall be punished with imprisonment for a period from 
the third to the fifth degree, or with fine of not more than one thousand yuan 
nor less than one hundred yuan. 
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Article 384.—Whoever by taking advantage of the inexperience of any 
person under sixteen years of age, or of the unsoundness of mind of any 
person, causes the property either of such person or of a third party to be 
delivered to him, or acquires an unlawful interest in such property or causes 
a third party to acquire such interest, or damages the property of such person, 
shall be punished in accordance with the provisions of the last two preceding 
Articles. 

Article 385.—When any offence under the last three preceding Articles, 
is committed by three or more persons acting together each of them shall 
be punished with imprisonment for a period in the second or third degree. 

Article 386.—Whoever being a public officer, with intent to benefit 
himself or a third party or to cause injury to the state or any public office 
acts contrary to his official duties in the discharge of any public service and 
thereby causes damage to any property belonging to the state or any public 
office, shall be punished with imprisonment for a period in the second or third 
degree. 

Py Article 387.—(Repealed). 

Article 388.—An attempt to commit any offence under this Chapter, 
shall be punishable. 

Article 389.—Whoever commits any offence under Articles 385 to 387, 
shall be deprived of his civil rights; whoever commits any other offence 
under this Chapter may be deprived of his civil rights. 

Article 390.—The provisions of Article 377, section 1, and Articles 
378 and 381 apply to any offence under this Chapter mutatis mutandis. 


CHraprrer XXXIV.—Or CrimrmaL MISAPPROPRIATION. 


Article 391.—Whoever appropriates to his own use any property which 
has come under his management or control or is held under the joint owner- 
ship of himself and some other person, or which being subject to a right of 
ownership, pledge or other right in rem, residing in another person has come 
into his possession in accordance with any law or ordinance or under a con- 
tract, or through tha management of the affaira of others, shall be punished 
with imprisonment for a period from the third to the fifth degree. 

Whoever appropriates to his own use any property which is entrusted 
to his care by the order of a public office, shall be liable to the same punish- 
ment, notwithstanding that he has the right of ownership or possession in 
such property. 

Article 392—Whoever appropriates to his own use any property which 
has come under his management or control or is held under the joint owner- 
ship of himself and some other person, or which, being subject to a right of 
ownership, pledge, or other right in rem, residing in another person, has come 
into his possession by virtue of his official functions or private occupation, 
shall be punished with imprisonment for a period in the second or third 
degree ; whoever not engaged in such functions or occupation, jointly com- 
mits such offence shall be punished in accordance with the provisions of 
Article 33, section 1. 

Article 393.—Whoever has found and appropriates to his own use any 
lost property, or drifting articles, or any property of another which has left 
the possession of its owner, shall be punished with fine of not. more than twice 
its value nor less than its simple value; if twice its value is less than fifty 
yuan, the fine shall be not. more than fifty yuan nor less than its value. 

When any person through his own mistake obtains bona fide possession 
of the property of another, or when through the mistake of another the 
property of another is delivered to him, such property shall be deemed to 
be lost property. 

Article 394.—An attempt to commit any offence under Articles 391 
and 392 shall be punishable. 

Article 395.—Whoever commits any offence under Articles 391 and 392 
may be deprived of his civil rights. , 

Article 396.—The provisions of Article 377, section 1, and Articles 378 
and 38] shall apply to any offence under this Chapter mutatis mutandis. 


Carrer XXXV.—OF REcEIVING STOLEN PROPERTY AND 
PROPERTY UNLAWFULLY OBTAINED. 


Article 397.—Whooever accepts as a present any stolen property or pro- 
perty obtained by any unlawful means, shall be punished with imprisonment 
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for a period not severer than the fourth degree or detention or fine of not more 
than three hundred yuan. 

Whoever conveys, accepts for deposit, buys, or assists in disposing of 
such property, shall be punished with imprisonment for a period in the second 
or third degree. 

Whoevor drives any profit from the commission of the offence under 
the last preceding section, shall, in addition to the punishment prescribed 
in that section, be punished with fine of not more than twice the umount of 
the profit nor less than its simple amount ; if twice the amount of such profit 
is less than fifty yuan, the fine shall be not more than fifty yuan, nor less than 
such profit. 

Article 398.—Whoever commits any offence under the last preceding 
Article in connection with property obtained through committing any offence 
under Article 377 or those Articles to which the provisions of Article 377, 
section 1, apply mutatis mutandis, shall be punished with fine in accordanco 
with the provisions of section 1 of Article 377. 

Article 399.—An attempt to commit any offence under this Chapter 
shall be punishable. 

Article 400.—Whoever makes the commissgion of the offence under section 
2 of Article 397 a profession shall be deprived of his civil rights; with this 
exception, whoever commits any offence under this Chapter may be deprived 
of his civil rights. 

Article 401.—The provisions of Article 377, section 1, and Article 38], 
sections 1 and 3, shall apply mutatis mutandis to any offence under this Chap- 
ter. 


CHarrer XXXVI.—Or MiscHIEF, 


Article 402.—(Repealed). 

Article 403.—Whoever destroys any public document in the custody 
of any public office or public officer or damages any public seal, shall be punish- 
ed with imprisonment for a period from the second to the fourth degree. 

Article 404.—Whoever destroys any document relating to the irghta or 
obligations of any other person, shall be punished with imprisonment for a 
period from the third to the fifth degree, or fine of not more than three hundred 
yuan nor less than thirty yuan. 

Article 405.—Whoever damages any structure, mine, or vessel belonging 
to another, shall be punished with imprisonment for @ period from the third 
to the fifth degree, or fine of not more than one thousand yuan nor less than 
one hundred yuan. 

Whoever damages any structure, mine or vessel, as specified in Article 
186, shall be punished with imprisonment for a period in tho second or third 
degree. 

When death or injury to any person results from committing any offence 
under this Article, the provisions of the Article relating to the offence causing 
injury shall apply and the offender shall be punished in accordance with 
the provisions of Article 23. 

Article 406.—Whoever commits any of the following act— 

(1) Damaging or injuring any property belonging to another other than 

those properties specified in the last preceding section. 

(2) Causing any gas, steam, or other volatile substance, or any liquid 
substance, belonging to another persons to escape, or by any other 
moans rendcring the use of the same impossible. 

(3) Releasing any animal which is tho property of another person, and 
thereby causing the loss of the same. 

Shall be punished with imprisonment for a period not severer than the 

fourth degree or detention or fine of not more than three hundred yuan. 

Article 407.—Whoever damages, injures, causes to escape, or causes 
the loss of, any property of his own which is subject toa right in rem residing 
in another person, or any property which is in the possession of another person 
or is entrusted to his own care in accordance with the order of any public 
offices, shall be punished with fine of not more than twice the value of such 
property nor less than its simple value ; when twice its value is less than 
fifth yuan, the fine shall be not more than fifty yuan, nor less than the value 
of such property. 

Article 408.—The provisions of Articles 378 and 381 shall apply mutatis 
mutandis to any offence under Article 404 and Article 405, sections | and 2. 
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Article 409.—An attempt to commit any offence under Articles 402 to 
404, Article 405, sections 1 and 2, and Articles 406 and 408, shall be punishable. 

Artice 410.—Whoever for committing any offence under this Chapter 
has been sentenced to a punishment not lighter than imprisonment for a 
period in the second degree shall be deprived of his civil rights ; where the 
offender has been sentenced to a lighter punishment he may be deprived of 
his civil rights. 

Articee 411.—Prosection of any offence under Articles 406 and 407 shall 
be instituted only on complaint of the injured party. 


THE PROVISIONAL CRIMINAL CODE AMENDMENT ACT 
PROMULATED ON DECEMBER 24TH, 1914 

Article 1.—Article 15 of the provisional Criminal Code shall not be 
applicable to cases where the offender is attacked by an ascendant, unless 
the attack is committed :— 

(1) Out of cruelty, by his stepmother, or, if born in concubinage, by 

his father’s wife, or 

(2) Out of conduct incompatible with the continuance of the tie of rela- 
tionship or out of cruelty, by an ascendant on the husband's side. 

Article 2.—Whoever harbours or conceals any offender who has been 
temporarily released on bail, shall be punished with imprisonment for a period 
not severer than the fourth degree or detention or fine of not more than three 
hundred yuan. 

Whoever with intent to commit the offence under the last preceding 
section, personates the offender and then surrenders to the authorities, shall 
be liable to the same punishment. 

Whoever being 4 relative of the offender, commits for the benefit of 
such offender any offence under the last two preceding sections, shall be 
exempted from punishment. 

Article 3.—Where any offence relating to carnal knowledge provided 
in Article 285 and 286 of the Provisional Criminal Code is committed jointly 
by two or more persons, the offenders in case of camal knowledge having in 
fact been committed, shall be punished with death or imprisonment for life. 

Article 4.—Whoever commits rape with intentional homicide shall be 
punished with death. 

Article 5.—Whoever compels any female relative to have illicit inter- 
pills with any person for hire or to become a prostitute shall be punished 
with :-— 

(1) Imprisonment for a period in the fifth degree or detention, when 
she is his daughter, grand-daughter, daughter-in-law, or grand- 
daughter-in-law. 

(2) Imprisonment for a period not severer than the third degree, when 
she is his wife or any descendant, other than those mentioned above, 
who is living in the same house with him and under his super- 
intendence. 

Article 6.—Whoever has illicit intercourse with any female belonging 

to a respectable family and having no husband, shall be punished with im- 
prisonment for a period in the fifth degree, or detention ; and such female 
shall be liable to the same punishment. 

Prosecution of the offence under the last preceding section shall be in- 
stituted only on the complaint of an ascendant of the feamale ; if the ascendant 
has connived at the offence or, for benefit received, has compromised it, his 
complaint shall be null and void. 

Article 7—Whoever through committing any offence under Articles 
289 and 290 of the Provisional Criminal Code and the last preceding Article, 
section 1, commits some other offence, shall also be punished for the former 
offence, notwithstanding that no complaint respecting it is made to the 
suthorities by any person having the right to do so. 

Article 8.—Where only slight injury is inflicted by an ascendant, on a 
descendant, the punishment for the offence may on account of the circum- 
stances of the case be remitted. 

Article 9—Whoever being bound by law, ordinance, or contract, to 
help, support, or protect any person, sells such person with or witheut his 
or her consent, shall be punished in accordance with the provisions of Articles 
349, 351, 352 and 355 of the Provisional Criminal Code. 
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Whoever under a previous arrangement receives or conceals such person, 
shall be punished in accordance with the provisions of the Articles enumerated 
in the last preceding sections ; where there has been no such arrangement, 
the punishment shall be as provided in Article 353, section 2, of the Provisional 
Criminal Code. 

Article 10.—When three or more persons carrying arms jointly commit 
any offence under the first sections respectively of Articles 349 to 352 of The 
Provisional Criminal Code, they shall be liable to the punishment prescribed 
for the offence increased by one degree. When the punishment prescribed 
for the offence is imprisonment for life it may be increased to the punishment 
of death. 

Article 11.—A father or mother in the exercise of parental rights may 
for the purpose of correcting his or her son apply to the court to inflict a 
punishment of not more than six months’ confinement provided that there is 
none of such circumstances as mentioned in sub-section 1 of Article 1 of this 
Act. 

Article 12.—The term “‘ wife ’’ in section 2 and subsection 1 of section 3 
of Article 82 of the Provisional Criminal Code shall include a concubine ; 
the term “a woman whose husband is living ’’ in Article 289 of the aforesaid 
code, shall include a concubine whose master of the family is living. 

The term “ ascendant on the husband’s side ” in sub-section 2 of Article 
1 of this Act shall include an ascendant on the side of the master of the family 
in the case of concubine; the term ‘“‘ wife”’ ‘‘ daughter-in-law,” ‘“‘grand- 
daughter-in-law ” and ‘‘ any descendant, other than those mentioned above, 
who is living in the same house” in Article 5 of this Act shall include re- 
pectively one’s own concubine, concubine of one’s son or grand-son or of any 
other descendant living in the same house, and the term “ descendant’? in 
Article 8 of this Act shall be applicable to a concubine of a descendant. 

Article 13.—An attempt to commit the offence under Article 9 of this Act 
shall be punishable. 

Article 14.—Whoever commits the offence under Article 4, or, for lucr- 
ative purposes, commits the offence under Article 9 of this Act, shall be 
deprived of his civil rights ; whoever commits any offence under Article 2, 
pee 1, and Articles 2, 5 and 9 of this Act may be deprived of his civil 
rights. 

Article 15.—The provisions of this Act shall come into force on the day 
of promulgation. 


THE REVISED DRAFT OF THE LAW ON OFFENCES 
RELATING TO MORPHINE 


Mave ENFORCEABLE UNDER THE PRESIDENTIAL DIRECTION No. 3080 DATED 
3lst DecEMBER IN THE 9th YEAR OF THE CHINESE REPUBLIC 


Article 1.—Whoever manufactures, sells, or with intent to sell, keeps 
in possession, delivers, or imports from any foreign country, any morphine, 
shall be punished with imprisonment for a period in the second or third degree 
and also fine of not more than three thousand yuan. - 

Article 2.—Whoever manufactures, sells, or with intent to sell, keeps 
in possession, transports, or imports from any foreign country, any instru- 
ment or apparatus suitable for the purpose of injecting morphine, shall be 
punished with imprisonment for a period from the third to fifth degree, and 
may, in addition thereto, be imposed a fine of not more than one thousand 


n. 

Article 3.—Whoever, being a custom officer or assistant officer, imports 
or permits to import from any foreign country, any morphine, shall be punished 
with imprisonment for s period in the first or second degree and also fine of 
not more than five thousand yuan. if such officer or assistant officer imports 
or permints to import from any foreign country any instrument or apparatus 
suitable for the purpose of injecting morphine, he shall be punished with 
imprisonment for a period from the second to fourth degree, and may, in 
addition thereto, be imposed a fine of not more than two thousand yuan. 

Article 4.—Whoever professionally injects morphine for any other 
person, shall be punished with imprisonment for a period from the second 
to fourth degree and also fine of not more than five hundred yuan. 
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Article 5.—Whoever, requests for himself any other person to inject 
any morphine, or injects the same by himeelf, shall be punished with imprison- 
ment for a period not severer than the fourth degree or detention. 

If the offender as mentioned in the preceding section commits recidive 
after having served the whole period of sentence, he shall, for the first time, 
be liable to the prescribed punishment increased by two degrees, and such 
punishment shall be increased by three degrees on the second occasion or 
upwards. 

Article 6.—Whoever keeps in possession any instrument or apparatus 
suitable for tho purpose of injecting morphine, shall be punished with deten- 
tion or fine of not more than one hundred yuan. 

Article 7.—Before the promulgetion of Pharmacy Law, the provisions 
of this law is applicable to offences relating to cocaine, héroine and any other 
chemical compound. (Cocaine is @ principal compound in Erythroxylon coca, 
its Chemical form is C17 _H21 NOg; and héroine is Diacethyl-morphine, 
its Chemical form is C21 Ha3 NOs, 

Article 8.—Whoever, with intent to make supplies for manufacturing 
cocaine, cultives any coca plants, shall be punished with imprisonment for 
a period in the third or fourth degree, and may, in addition thereto, be im- 
posed a fine of not more than two thousand yuan. 

Whoever, with intent to make supplies for manufacturing cocaine, sells 
any coca seeds, shall be punished with imprisonment for 4 period not severer 
than the fourth degree or detention, and a fine of not more than one thousand 
yuan may be imposed in addition thereto or in commutation thereof. 

Article 9.—Whoever, being a police officer or any other officer engaged 
in search and prohibition of dealing morphine or assistant officer, has, in the 
course of his duty, knowledge of the commission of any offence under the 
Articles 1 to 5, Articles 7 and 8, and intentionally fails to take the proper 
measures promptly, shall be punished likewise in accordance with the provi- 
sions of those Articles. 

Article 10.—An attempt to commit any offence under Articles 1 to 5 
Articles 7 and 8, shall be punishable. 

Article 11.—Whoever commits any offence under Articles 1 to 5 and 
Articles 7 to 10, may be deprived of his civil rights ; and if the offender is a 
public officer he shall also be removed from office. 

Article 12.—The provision of this Law shall come into force on the day 
of promulgation. 
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(Relating to General Principles of Civil law, obligations, and 
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Transiatep sy F. T. Cxena, ti.p. (Lond.), oF THE MIppLE TEMPLE, 
BaRRISTER-AT-LAW ; HONORARY MEMBER OF THE GROTIUS SOCIETY, 
MEMBER OF THE INTERNATIONAL LAW ASSOCIATION, ETC., ETC. 
PUBLISHED BY THE COMMISSION ON Exrra- 
TERRITORIALITY, PEKING, 1923. 


PREFACE 


In spite of unsettled political conditions considerable progress has been 
made towards the compilation of a code of civil law intended to be a body of 
rules of law uniform throughout the Chinese Republic, though it is not pos- 
ati pe the present time to point to a completely determined and duly enacted 
ei le. 

Nevertheloss there is a body of law which has been steadily growing dur- 
ing the past years, and which may be said to constitute a part of the Common 
Law of the Republic. The Supreme Court functioning from day to day has 
given a large number of decisions in actual cases brought before it on appeal, 
covering to a greater or less extent large portions of the domain of civil law. 

During the years 1919 and 1920 the Supreme Court selected what may 
be styled the Chinese Leading Cases and asked Dr. F. T. Cheng to translate 
them into English. This was published in 1920 by the Supreme Court, 
thus forming, as it were, a code of case law. 

The Commission on Extraterritoriality decided that such a compilation 
and translation would be a valuable addition to the formal codes themselves 
as explaining and expanding the letter of the written law. As the first 
translations did not cover all the Leading Cases, the Commission asked Dr. 
Cheng to continue the translation of the cases selected by the Supreme Court, 
thus as far as possible covering the sphere of civil law as shown by the Deci- 
sions of the Supreme Court. This he has done with much learning and ability, 
and the results of his labours are published as one of the English documents 
of the Commission, 

Cuane Yao-TsSENG 


President of the Commission on Extraterritoriality, Peking. 
1923. 


FOREWORD TO THE FIRST EDITION 
By THE PRESIDENT OF THE SUPREME COURT. 


In the days of the old régime, civil cases were decided by a method more 
like arbitration than a judicial process ; for, except the law of succession and 
marriage there was hardly any law to go by ; while in criminal cases decisions 
could be based on analogy and the judge was even allowed to make punishable 
an act which in his opinion should not have been done, though it had not 
expressly been made an offence by law. Since the esteblishment of the 
Republic, however, the Supreme Court strictly abides by the law. When, 
at times, the law is found to be defective or inconsistent with the spirit of 
the age, a remedy, if possible, is effected through interpretation, and where 
there is no law to go by at all, a precedent is created, having first considered 
the special conditions of the country as well as legal principles. Since the 
new régime, cases that come to the Supreme Court have multiplied ten-fold, 
and, in spite of the fact that the Court suffers from a shortage of funds and 
men, its work has been discharged satisfactorily, thanks to the patriotic 
efforts of its members. Their devotion to duty is not without compensation, 
and we are able to-day to offer to the world a work comprising all the case 
law in ae codified form. While we rejoice over the reward of our labours, we 
are not unmindful of the debt we owe to His Excellency Chang for his pioneer- 
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ing work of in the re-organization of the Supreme Court and to his successor 
His Excellency Tung who did much in carrying out the scheme of re- 
organization. During all those yoars of re-organization I was oneof the presid- 
ing judges and had the honour of being associated with the work from 
beginning to end. On my becoming their successor in 1918 I felt the urgent 
necessity of amending the ‘‘ Supreme Court Regulations "' and compiling the 
case law. After ten months the new Regulations were drafted and promul- 
gated, and in another six months the compilation of the case law was completed 
It is rather beyond my expectation to see these two works already in print 
in so short a time, and I must thank the various members of the Court who 
have assisted me in the matter. 
Yao TSENG. 
1920. 


PREFACE TO THE FIRST EDITION 
By THE TRANSLATOR. 


The following pages contain the principles applied by the Supreme Court 
in its decisions since the firat year of the Republic. As the Supreme Court is 
the highest tribunal of the land, its decisions may be compared to those of 
the House of Lords or the Judicial Committee of the Privy Council of Eng- 
land. Morevoer, as the Civil Code of China has not yet been promulgated 
and the civil provisions saved from the Criminal Code of the Tsing Dynasty 
are too few and too rudimentary to meet the necessities of the time, what 
is contained in the following pages, so far as they relate to civil matters, 
is sometimes the only concrete rules by which judges are guided in their deci- 
sions, and it is a body of rules in fact repeatedly applied—in other words, 
it forms the unwritten law of China in the juridical sense of the term. This 
unwritten law of China is only of recent growth; for it is a product of the 
Republic, which has not yet reached its teens. In some way it is also the 
first of its kind. Case law was not unknown in China: it figured prominently 
in the late Code; but it related to facts rather than principles and mostly 
concerned crimes, civil cases being always relegated to the background. 
The explanation is simple. The institution of the judicial officer as distinct 
from the administrative is comparatively a modern idea in China, probably 
because there was not much need for him. Punishment of the criminal could 
be accomplished incidentally to the exercise of administrative functions, 
while the State took little interest in civil disputes. The people, too, did not 
like to go to law, partly, perhaps, because they had little confidence in the 
law, which ‘to their eyes her ample page. . . . did ne’er unroll,” and partly 
perhaps, because they doubted the advisability of entrusting the settlement 
of their disputes to men who were not their peers. Their disputes were often 
settled in the chapels or temples in the case of country folks, and in the 
chambers of commerce or guilds in the case of city men. In this respect, 
paradoxical though it seems, a sort of ‘‘ Government of the people by the 
people for the people ” existed in monarchical China. 

As to the sources of the principles embodied in this volume the reader 
will probably find that many of them bear traces of western jurisprudence. 
It may, however, be pointed out that those principles of law which are funda- 
mental to the notion of justice have really no nationality. They are merely 
that jus gentium which alone according to Austin belongs to the legitimate 
province of jurisprudence, but there must, of course, be someone first to 
reduce them to a concrete form, just as the law of gravity had to be discover- 
ed by Newton. In this sense, then, it must be admitted that western juris- 
prudence has been the fruitful field from which these principles have been 
gathered, and indeed most of our judges have been brought up in western 
jurisprudence. The first rule enunciated by the Supreme Court, viz, ‘ Civil 
cases are decided first according to express provisions of law, in the absence 
of express provisions, then according to customs, and, in the absence of customs, 
then according to legal principles” is the seed of most of these principles; 
for the Civil Code has not yet been promulgated and customs give the Bench 
little help in solving the many new problems arising from the slow but sure 
development of the country, the growth of new industries, the adoption of 
various new modes of life, and the springing-up of new institutions. In 
many of these cases legal principles were at the beginning practically the only 
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gerne, and often a ready supply of them was found in the laws of the 
est. The declaration of these principles is, no doubt, judicial legislation. 
How far the Supreme Court has exercised this function in a way worthy of 
ite name will be judged by its work, and, for this reason, criticisms of this 
volume are welcome. It may perhaps be mentioned that the Supreme Court 
is only in its infancy, and though it was bom towards the end of the Tsing 
Dynasty, it did not really begin to work until China became a Republic ; 
but youth did not prevent it from winning its spurs. Its comparatively short 
history has already recorded two notable incidents, one of which in some 
measure recalls Stockdale v. Hansard, the well-known case furnished by the 
history of the English Constitution. In the fourth year of the Republic, 
when Yuan Shih-kai literally had ‘“ law in his mouth and fortune in his hand,” 
he gave instructions for the prosecution of a certain provincial governor for 
alleged embezzlement. The case was tried by Judge Chu of the Supreme 
Court, who, upon finding that there was no evidence to support the charge, 
dismissed the case. President Yuan who expected a conviction was much 
offended and vented his wrath by instructing the Administrative Court 
to inquire into the conduct of the offending judge. Of course nothing 
wrong could be found, and, as a last means of gratifying himself, he repri- 
manded the Judge for being ‘‘ subservient to the law ’’—s phrase that has 
now become historic and will ever be written in golden letters in books that 
deal with the history of the reformed judiciary of China. The other incident 
occurred in the following year, when the Supreme Court came into collison 
with Parliament over the question of appeal in election cases. It was con- 
tended by Parliament that the Supreme Court had no jurisdiction over such 
appeals as the law was silent on the point, while the Supreme Court replied 
that according to its interpretation of the law, a function that it alone law- 
fully possesses, it had such jurisdiction. This led Parliament to pass re- 
solutions denouncing its decisions and declaring them to be null and void. 
The then Government, too, was on the side of Parliament, but the Supreme 
Court was as fearless as it was right, pointing out thatthough Parliament could 
make laws, its resolutions had not the character of law. Reason in the end 
prevailed and Parliament gave in. 

A word now about the translation. The task has not bean a simple 
one. Owing to the inherent flexibleness of the Chinese language as well as to 
the newness of the legal phraseology adopted in our reformed law, translation 
often means interpretation as well. The task is further complicated by the 
fact that all the technical expressions have to be settled for the first time. 
But the task is one that must be performed sooner or later. China has moved 
a long way towards establishing her international status. As late as 1909 
one would still find from works on international law words such as these: 
‘* At the second Peace Conference, however, held at the Hague in 1907, 
the amending Convention on this subject (laws and customs of land warfare) 
as well as the Convention for the adaptation of the principles of the Geneva 
Convention to maritime warfare were signed on behalf of the Emperor of 
China. The mere fact that the Chinese Government was invited to send represent- 
atives to such an assemblage may be taken as an acknowledgement of her in- 
ternational status”; as if there were any doubt. But in 1917 China was 
even invited to do her ‘‘ bit’ in making the ‘* world safe for democracies,” 
and in 1919 her delegates sat at the Conference table in Paris as a matter of 
right. The number of foreigners who come directly under our jurisdiction, 
too, is increased year by year, and we are, moreover, confident that our 
treaties made with the Great Powers with promises to withdraw their consular 
jurisdiction are no ‘‘ scraps of paper.” For these reasons our law must be 
rendered in some language intelligible to the foreigner ; and there is another 
reason, and that is,a law that concerns four hundred millions of people cannot 
be a matter of indifference at least to the juridical world. In this as well as 
a few others I have attempted I have taken great pains to render the transla- 
tion as faithful as possible and, remembering the many difficulties I have 
experienced, I shall consider my labour amply repaid, if I only succeed in 
lightening the task of those who may translate our law in the future. 


F. T. CHena. 
1920. 


*An English Edition by the same translator was published in 1919 (Translator), 
*Hall, 6th ed. (1909) p. 41. 
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EXPLANATION. 


1. This book consists of principles extracted from judgments delivered 
by the Supreme Court from the first year of the Republic, when the Supreme 
Court was re-organized, to the end of the seventh year. They have been 
carefully considered by the judges who took part in the discussion of the 
judgments and found to be a correct representation of their original opinions. 
Therefore, in citing authorities of the Supreme Court, except those that are 
not yet comprised herein, this book is considered to be authoritative. 

2.—Except in circumstances mentioned in explanation (4), cases illustrat- 
ing the same principle as one already adopted are omitted. 

3.—Cases relating to laws that have been repealed are omitted, unless 
they still have some bearing on the interpretation of laws that are in force. 

4.—If the same case concerns two or more laws, it is repeated under 
the various departments of laws it concerns ; but cases relating to burden of 
proof, though, according to the arrangement of the Draft Code of Civil Proce- 
dure, they may be inserted both in Paragraph VI of Chapter I and in Para- 
graph III of Chapter II to Part III, are for convenience’ sake inserted only 
in Paragraph VI of Chapter I. 

5. The legal terms* adopted here follow, as far as possible, those used 
in the written laws, and if there is none to follow, they are settled according 
to their meanings. 

6. The arrangement adopted here follows, as far as possible, what 
has been adopted in the written laws, and if there is none to follow, it follows 
those adopted in the various draft codes prepared by the Law Revision Bureau 
of the Tsing Dynasty. But thore is not without deviation according to 
circumstances. For instance, Dent of immovables, as found in the Part 
dealing with real rights, has been decided by the Supreme Court to be a special 
kind of roal rights, having always been recognized in this country and differ- 
ing in nature from what is called a pledge of immovables, and, similarly, 
our customary right of pre-emption has the character of a special kind of 
real rights; therefore these must form a separate chapter. In regard to 
civil procedure a special Paragraph relating to compromise is added to 
Chapter. Iof Part III; and in regard to criminal procedure, since preliminary 
examination is at present conducted by judges, the Paragraph relating 
thereto is exchanged with the Paragraph relating to prosecution in the order 
of arrangement. 

7. Cases concerning that part of the Tsing Code which continues to be 
in force are according to their nature inserted in the chapters relating to 
civil ,;commercial or other laws, as the case may be, while those concerming 
the “ Regulations Governing Various Courts,’’ the ‘‘ Provisional Regulations 
Governing Trials by Magistrates,’’ and other special regulations are inserted 
in the chapters relating to civil and criminal procedures respectively. 

8. Cases concerning Personal Succession, except those relating ot 
tho rights and duties of the successor, which are found in the Paragraph on 
Successor in the Part relating to Relatives, are inserted in the Chapter on 
Personal Succession in the Part relating to Succession 

9. The written law related to by any caso is briefly cited after the case. 

10. Every case is preceded by a short heading.$ and if the same case 
concerns two or more laws, separate headings are used aecordingly. 

11. Cases from the 8th year onward not included in this book will be 
incorporated in time or published separately. 

12. This will be attached with :— 

(a) a list of the names of the judges who held office in the Supreme 
Court during the time between the Ist and the 7th years of the 
Republic. 

(5) a list of the names of the members of the Supreme Court who are 
responsible for the compilation of these cases. 


*These refer to the Chinese terms (Translator). 
tA kind of mortgage like the Welsh mortgage: but. its primary object consists 
not s0 much in the security for a loan as in the mortgagee’s having the mortgaged 


land for use (Translator). 
tThese headings owing to thelr length are not translated. Those found in this 


work are supplied by the translator. (Translator). 


Google 


CHINESE SuPpREME Court DEcISIONS 431 


(c) a list of the principal statutes and ordinances which have been 
promulgated, as well as those which have been repealed, from the 
lst year of the Republic to the end of the 7th year and those pro- 
mulgated in the Tsing Dynasty which continue to be in force. 

Dated December of the 8th year of the Chinese Republic. 


Compilation Department, 
THE SupReME Court. 


CIVIL LAW. 


I.—GENERAL PRINCIPLES 


CuarTrerR I.—Rvuies or Law 


PART 


Civil cases are decided first according to express provisions of law, 
in the absence of express provisions, then, according to customs, and, in the 
absence of customs, then, according to legal principles. (1) 

If a party alleges certain customs and the court finds that they exist 
and are valid according to law, they shall be applied to the exclusion of 
ordinary principles. (2) 

Until the Civil Code of the Republic is promulgated the ‘‘ Law Present 
in Force” of the Tsing Dynasty, except the penal part and those that are 
Tepugnant to the existing system of government, continues to be in force. 
Though it was called the Penal Code, its provisions relating to civil end com- 
mercial matters are numerous ; it must not therefore merely on account of ite 
appellation be taken to have been repealed.* (3) 

The applicability of the special law of any province is confined to the 
administrative area of such province, and no other province may take 
advantage of it. (4) 

The law of succession is expressly provided in the ‘ Law Present In 


Force”; therefore there is no room for the application of customs. [See 
Tsing Code, Chapter on Succession]. (5) 
Customs prevail only in the absence of express provisions of law. Since 


the rule that a person’s property should be equally divided among his male 
children is expressly laid down in the “ Law Present In Force,” customs 
have no application. (See Tsing Codo Chapter on Family Property.] (6) 

The validity of customs depends on four essentials: (1) It must have 
been observed by people generally and immemorially. (2) It must have been 
repeatedly observed by peoplo as law (3) the matter it concerns must be one 
for which there is no express provision and (4) it must not be contrary to 
public policy or interest. (7) 

The validity of a custom is, of course, based on immemorial usage and 
common acceptance, but the matter it concerns must also be one that has 
not been expressly provided for by law or the usage is at variance with the 
provisions of only a non-obligatory law. If however a usage coincides with 
the provisions of some law, such usage is nothing more or less than the obser- 
vance of law and no custom can result therefrom. (8) 

Though customs prevail where express provisions of law are wanting, 
they are not ipso facto binding. (9) 

The fact that A owes B moncy unpaid is no ground for refusal on the 
part of B to pay debts owed by him to C, and such practice, though it may be 
supported by custom, cannot be upheld in law, for it is repugnant to dealings 
between people generally. (10) 

The custom that when one sells property he is required to offer it first 
to his near agniates is invalid ; for it is a restraint on the freedom of exercising 
the righis of ownership and interferes with the circulation of wealth as well 
as with the development of the country. (1i) 


(1) gnd yr. A.C. 64 (5) 3rd yr. A.C. 70 (9) 4th yr. A.C, 1276 
(2) 4th yr. A.C. 2354 (6) 3rd yr. A.C. 1198 (10) 7th yr. A.C. 1438 
(3) 3rd yr. A.C. 304 (7) 2nd yr. A.C. 38 (11) 4th yr. A.C. 282 
(4) 3rd yr. A.C. 973 (3) 6th yr. A.C. 1422 


*Since the penal law of the Tsing Dynasty has 
Criminal Code. (Translator). 
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Google 


Rule in civil 
cases. 


Customs exclude 
ordinary 
principles. 


“ Law Present 
in Force.” 


Special law. 


Succession is 
governed by 
expresa 
provisions. 
Lroperty equally 
divided among 
male children. 


Validity of 
custom. 


What Is custom. 


Custom fs not 
tpso facto 
binding. 


lnvalid custom. 


Custom of 
acknowledging 
landlerds. 


Invalid custom. 


Trader's debt 
is personal. 


Guild custom 
recognized. 


Rights must be 
exercised and 
obligations 


Majority at 16. 


Old rule repealed. 


16th year need 
not be 
completed. 


432 SHanaHai: Its Mixep Court anp Covuncin 


The practice that owners of land acknowledge some Manchus es their 
landlords has been a custom in the province of Kirin since the Tsing Dynasty, 
and through such practice many Manchus, as acknowledged landlords, have 
acquired the right to rent. Since this right was acquired in exchange for 
protection given to people who have received grants of land, it would be unjust 
to repudiate it, nor is its preservation against public policy or interest. (12) 

One of the essentials of the validity of a custom is that it must not be 
against public policy or interest. The alleged custom put forward by the 
Appellant which expempts the master of a ship from liability for damage 
done to others through negligence or intention cannot be valid, though it 
may possess all the other essentials ; for it would mean that the master of 4 
ship may, owing to avarice for profit, overload his ship, or employ her in 
towing in excess of her capacity, at the expense of other’s life and property 
and escape liability. The evils that would result from such a custom are 
unthinkable, and assuming that it exists, it cannot be valid for being against 
public policy and interest. (13) 

The custom that a trader's debt is not personal, that is to say, it does 
not affect his property not engaged in trade is, assuming that it exists, invalid 
for being against public interest. (14) 

The practice that people engaged in the same trade within the same 
adminictrative district from themselves into a guild and compel the rest 
engaged in the same trade within the same district to hecome members of 
the guild for the promotion of their common interest has long been recognized 
by custom. Such a guild, when formed, should be protected by law, and 
although its rules may be unsatisfatory or have for the time being ceased to 
be compulsory, its existence cannot be denied. (15) 

The exercise of rights and the performance of obligations must be in 
accordance with the requirements of good faith. (16) 

Good faith in law merely means absence of notice; it does not mean 
good intention or good motive ; therefore bona fide possession means possession 
of a thing with honest belief that it is one’s own and no notice of the fact 
that 1t belongs to somebody else. (17) 


Cxraprer JI.—PrErson 
Paragraph 1.—Capacisty for Rights (nil) 


Paragraph II.—-Disposing Capacity 

According to the “ Law Present In Force” a person attains majority 
at the age of sixteen. Asa major must be accorded full disposing capacity, 
the acts of a person at that age, if not otherwise voidable, must be 
considered valid. (See Tsing Code Chapter on Census.] (18) 

The rule provided in the Chapter on Succession of the “‘ Law of the Fu 
Pu” (Board of Census)* that. a man who dies unmarried, if he has been engaged 
in public service or sttained majority, is allowed to have a successor f is found 
in the edition compiled in the 12th year of Emperor Tung Tze, but it has 
not been adopted by the ‘‘ Law Present In Force ” and must be considered 
as having been repealed (19) 

According to the rules of interpretation adopted in our existing law the 
term ‘ year,” if it is to be reckoned a full year, must be expressly so stated. 
For instance, the Provisional Criminal Code provides that no act of any 
person who has not fully reached the age of twelve constitutes an offence, 
and that punishment for any crime committed by a person who has not fully 
reached the age of sixteen or has reached fully the age of eighty may be 
reduced. But the ‘‘ Law Present in Force ”’ in its Chapter on Census merely 
provides, that a person attains majority at sixteen without using the word 
““fully ’?; therefore the proper construction of the provision is that in civil 
matters a person becomes a major as soon as he reaches the sixteenth vear 
even without completing it. [See Tsing Code Chapter on Census.) (20) 


(12) 3rd yr. A.C, 845 (15) 4th yr. A.C, 1257 (1s) 3rd yr. A.C. 797 
(13) 3rd yr. A.C. 733 (16) 4th yr. A.C, 32 (19) 6th yr. A.C. 116 
(14) 3rd yr. A.C. 9838 (17) 3rd yr. A.C. 1248 (20) Sth yr. A.C. 833 


*Equivalent to the present Ministry of Finance (Translator). 

tThe term ‘* heir’? would perhaps be better understood by the European reader, 
but it would be misleading. he ‘‘ heir,” if he can be so called, in Chinesxe Law is 
a@ person who succeeds another as his descendant. For this reason the term “* suc- 
cessor ’’ is adopted (Translator). 
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A minor has no disposing capacity. The person exercising parental 
powers over him or his guardian should act for him. (21) 

When the appellant made the partnership agreement, he was only fiteen 
years of age and therefore a minor ; but as his act has since been ratified by 
his grand -mother, he cannot repudiate it on the ground of minority. (22) 

The juristic act of an insane person is not binding on him. If he makes 
an agreement with a third party without the consent of his guardian, the 
latter may rescind it for his benefit. (23) 

The disposing acts of a spendthrift may be set aside by his curator for 
his benefit. (24) 

A married woman may own property and exercise rights over it. The 
power to exercise such rights, though not unrestricted during coverture, is 
free from restriction after the husband’s death. (25) 

Where the acts done by & married woman in exercise of rights over her 
separate property are not of an ordinary household character, the husband's 
consent is necessary, unless he is guilty of desertion or not in a position to give 
consent (e.g. serving @ sentence.) (26) 


Paragraph III.—Capacity for Responsibilities (nil) 
Paragraph IV.—Domicile 

The term “ domicile ’’ has not yet been defined in our existing law, but 
according to principles it should mean “ residence in a definite place with 
intention to live there permanently.” (27) 

A married woman is under a duty to cohabit with her husband and this 
is why she takes his domicile ; but if the husband has no domicile, the wife 
may acquire one independently. (28) 


Paragraph V.—Protection of Rights to the Person 


If injury is done to one’s reputation (which is one kind of rights to the 
person) the injured party may, apart from applying for the expunction of the 
injury, sue for damages or compensation within the legal limits. (29) 

Reputation and private virtue are not the same thing. The re-marriage 


of a widow, even though it may be deemed an unvirtuous act, does not deprive. 


her of her right to reputation. (30) 
Cuarter III.—Jvuristio Pxrsons 


Paragraph I.—General Rules 


Juristic persons may be formed at wll, by license, or by statute. For- 
mation by statute means that the law provides for the formation of juristic 
persons and that compliance with the provisions is essential to the validity 
of the formation. This, however, can apply only to juristic persons formed 
subsequent to enactment. If they have existed before any law on the subject 
is enacted, then, according to the principle that no law should be retrospective, 
special provisions must be made for them. This is the common rule among 
countries having a written law. It is true that in countries not possessing 
@ written law the question whether or not the formation of juristic persons 
should be legally recognized is still unsettled, but it cannot be denied that 
juristic persons are 8 natural product of society —they are a social phenomenon 
developed from necessities. What the State should do is to regulate them, 
not repudiate them. That is why in every system of law, where there is 
express provision for juristic persons, the existence of some corporate body 
formed by individuals, as distinguished from the individuals themselves, or by 
property, capable of rights and duties is recognized in practice. For these 
reasons we must recognize juristic persons. (31) 

Our law, except as regards public law and trading companies, has no 
express: provisions concerning juristic persons ; but juristic persons exist in 
fact owing to social necessities, so that they must be recognized in law so long 
as the fundamental conditions for the formation of juristic persons are fulfilled. 
(32) 

The questions, viz., of what nature should existing juristic persons be 
recognized and by what law should their internal rights and duties be governed, 


(25) 2nd yr. A.C. 35 
(26) 7th yr. re 903 
(27) 7th yr. A.C. 1 {33 
(28) 7th yr. A.C. 863 


(21) 4th ree aait 
(22) 3rd AC. 

ae 7th ir. A.C. 1023 
24) 6th yr. A.C. 1178 
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should be decided according to the rule that in the absence of express provisions 
customs prevail and in the absence of customs principles of law "prevail. (33) 

A juristic person composed of a group of natural persons in pursuit of a 
certain object is called an Association ; a juristic person composed of properties 
devoted to the furtherance of a particular object is called a Foundation. (34), 

Whenever a juristic person is created for public benefit, its interests should 
be entrusted to its committee for the time being, who should also discharge 
its debts. (35) 

A juristic person performs its procedual acts through its directors as its 
legal agents ; anyone else who so acts for it must have been authorized by 
the directors. (36) 

Foreign firms established in China, no matter whether or not they are 
lawfully formed as juristic persons according to the laws of their rat ioualitns: 


are not recognized as juristic persons by any express provisions contained in 
our existing law. (37) 


Paragraph II.—Associations 


80 long as a juristic person is formed by a group of individuals for the 
attainment of a certain object, then, on matter whether its funds are contri- 
buted by its members or subscribed from outsiders and whether it subsists 
entirely on the interest of its foundation funds, it is nevertheless an Association. 
(38) 

The directors of an Association must be elected by its members, and the 
election to be valid must be unanimous. (39) 

Admission of new members, unless otherwise provided by the Association, 
must be approved by « resolution passed at 6 full meeting of its members. (40) 


Paragraph III.—Foundation 


Until the promulgation of the Civil Code there is yet no express provision 
of law relating to Foundations, which are therefore to be governed by principles 
of law in the absence of customs. (41) 

The essentials of a Foundation are (1) a definite object (2) a definite fund 
and (3) an administrative organ, the possession of which ensures an independent 
existence. (42) 

If the original object of a Foundation is extended or augmented after 
its establishment, the question whether the new object should be regarded as 
part of the original or as that of an independent juristic person depends on 
whether or not the new object is accompanied by the other elements essential 
to the existence of a juristic person. (43) 

The fund of a Foundation should be used for the object for which the 
Foundation was established, but what the object is depends on the Articles 
made at the time of the formation of the Foundation and afterwards as well as 
other reliable facts. (44) 

According to our existing law a promise of donation in order to be binding 
need not be in writing under the hand of the donor. It is binding so long as 
it can be proved by any means. (45) 

If the donor at the time of the donation directs that his donation should 
be devoted only to certain objects, and that the interests accruing therefrom 
should be controlled by a special committee, his directions may be regarded 
as conditions of his donation and are valid in law. (46) 

The ownership of a public monastery or temple and its propertics, not- 
withstanding that the donors have specified the objects of their donation, vests 
not in them but in the monastery or temple itself, so that among themselves 
there does not exist any kind of co-ownership in respect. of its properties ; 
but their wishes as to who should manage the affairs of the monastery or 
temple and its properties and for what purposes and under whose directions 
should its income be employed should be carried out. In the absence of any 
contrary intention declared by the donor, however, the question as to who 
should have those powers depends on who has lawfully acquired them in 


tact. (47) 
33) 3rd yr. A.C. 901 ay 3rd yr. A.C. 901 (43) 4th yr. A.C. 203 
34) 3rd ir, A.C. 901 39) 3rd yr. A.C. 901 (44) Sth yr. A.C. 122 
35) 4th yr. A.C. 314 el 3rd yr. A.C. 901 (45) Sth yr. A.C. 451 
se) 4th yr. A.C. 2337 (41) 5th yr. A.C. 820 46) 4th yr. A.C, 203 
37) 7th yr. A.C. 1158 (42) 4th yr. A.C, 203 47) Srd yr. A.C. 161 
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If the founders of a Foundation prescribe, at the time of the donation, 
the means of the appointment of directors, what is then prescribed forms part 
of the Articles of the Foundation, and the question of election of directors by 
members does not arise. (48) 

If certain property is settled for certain objects for public benefit, the 
management of such property and the appointment of the trustee should be 
provided for, but, in the absence of such provisions, any rules relating thereto 5 
that have in fact long been observed by the interested parties will be 
binding. (49) 

If the founder of # Foundation did not in his life time prescribe the means 
of appointment or removal of the turstees, the court must, on the motion of 
an interested party, determine such means. (50) 

If a person has before his death applied tothe competent court fon sanction 
to establish a Foundation, his successor cannot atterwards revoke his 
donation. (51) 

In a person makes a donation of property for certain objects for public 
benefit, the ownership of such property, unless reserved at the time of the 
donation, passes from the donor and acquires an independent existence ; there. > 
fore, in the event of the extinction of the original objects, the property does 
sei revert to the donor or his successor but will be employed for other proper 
objects. 

If the donor only allows his property to be used temporarily for public 
benefit but does not part with the ownership thereof, he or his successor may 
withdraw the property at will, and, in the event of the original objects being 
extinguished, there is no doubt that he or his successor may dispose of the 
property as he pleases. (52) 

The directors of a Foundation act as its agents only when they act within 
the scope of its objects, so that any contract they make in relation to its 
property must be within such scope before it can be valid. (53) 

If the directors of a Foundation make a contract disposing of its property 
outside the scope of its objects, their acts are ulira vires, and, irrespective of 
whether they have acted with the intention to benefit themselves or a third 
party at the expense of the Foundation and whether the Foundation has in 
fact suffered, the contract is void as against the Foundation. (54) 

Property given to a monastery or temple by a donor bocomes public 
property. Its representative (headman) has only the power of management, 
not the power of disposal, in regard to such property (See Repealed Provisional 
Regulations Governing the Management of Monasteries. ] (55) 

If the ownership of any property given by a donor to a monastery or 
temple is vested in its Representative, the latter cannot, without the consent 
of the donor or his successor or the sanction of the competent court, dispose of 
the property for any object differing from those for which the donation was 
made. [See Art. 10 of the Regulations Governing the Management of Mo- 
nasteries and Temples.) (56) 

If the donor has at the time of his donation specified the objects of the 
donation, he has the right to ascertain from the donee whether or not the 
property he gave has been employed for those objects. (57) 

According to the most proper principles of our existing law an important 
donor of & Foundation who has been exercising supervision over its directors 
in their dealing with its property necessarily has the right to inquire about the 
maintenance and advancement of its objects. (58) 

Any property given by a donor to a temple becomes public property for 
religious purposes, and its ownership passes from him and vests not in the 
Representative of the temple but in the temple itself; therefore if the Re- 

resentative mis-manages the property or has otherwise dealt with it improper- 

, the donor, though he may interfere, cannot withdraw the property. [See 
Arts. 10 and 23 of the Regulations Governing the Management of Monasteries 
and Temples.] (59) 

If, according to the Articles of a Foundation, its winding-up, in the event of 
dissolution on account of the non-fulfilment of its objects or other accounts, 
should be entrusted to a liquidator or its directors, such provision must, of 
course, be observed ; but if no such provision has been made and there is no 


52) Sth yr. A.C. nose 
$3) 6th yr. ues 
54) 6th yr. A. 


(30) 3rd yr. hey 742 
55) 3rd yr. A.C. 33 
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liquidator, the donor may do all beneficial acts for the Foundation, such as 
winding-up, petitioning the court, or re-construction, provided he shall act 
under the supervision of the proper authorities and act honestly. (60) 

If a person settles certain property for certain objects for public benefit, 
such property can be used only for those objects, and if they are employed 
for any other objects, an interested party may apply to the court for inter- 
ference. (61) 

Whenever a number of persons contribute property for certain objects 
for public benefit, the property does not, after the contribution, vest in these 
persons as co-owners, and, unless the objects are fulfilled or incapable of 
being fulfilled, or unless it is otherwise provided by any statute or ordinance or 
by the original Articles, it must be used only for the objects originally fixed. 
If it ie used for other objects, though for public benefit, it will be necessary to 
obtain the sanction of the chief administrative authorities of the province 
concerned as well as the consent of all the contributors or their descendante. 
If the contributors or their descendants are too many to be consulted, then 
the consent of the main contributors will suffice. (62) 

The property of a monastery or temple should be managed by its Re- 
presentative, and, except the case of a private temple built entirely with one’s 
own money, even the donors or their successors can not, without the consent 
of the Representative, petition the authorities for the disposal of such property 
on the ground that the fund is needed for matters of public interest. (63) 

If there are good grounds for the donors to dispose of the temple property 
and the Representative unreasonably withholds his consent, or if custom 
allows the donors to do so independently, it will be necessary to obtain only 
the sanction of the chief administrative authorities. (64) 

The original donors or their descendants have the right to inquire about 
the preservation of the local temples as well as to consent to the disposal of 
the temple property; person wholly unconnected with the temples but 
merely residing in the locality shall not be allowed to take proceedings con- 
cerning them on the pretext of public interest. (65) 

Property contributed to a monastery or temple by donors becomes public 
property. Its Representative has only the powers of management over such 
property, but cannot dispose of it at pleasure. Property purchased by him, 
however, vests in him and he has full powers of disposal over it. (66) 

It is a matter of common experience that a monastery or temple generally 

urchases property in the name of its Representative ; therefore, unless there 
is other evidence showing that the property was purchased by him with his 
own money, he cannot claim the property as his own, though it may be in 
his name. (67) 

Though the founder of a Foundation may have provided in the Articles 
that the property of the Foundation should be inalienable, yet, as a deference 
to the intention of the founder as well as for the benefit of the Foundation, 
alienation should be allowed, if there is good ground for it and he or his descen- 
dants consent thereto. (68) 

Proporty given by donors for certain objects becomes an entity capable 
of rights and duties. Any person who has the management of such property 
must exercise due care in protecting its interests, and if he fails to do so and 
abuses his position at the expense of the property, the court may, on the 
application of an interested party, remove him from the management, no 
matter how he may have acquired the power. (69) 


Cuarrer [V.—Turnas 


Land and houses are respectively considered as immovables. (70) 

Things permanently attached to land and products of land before their 
separation form a material part of the land and shall pass with the ownership 
thereof on transference. A thing is said to be permanently attached to land, 
when it is such that it cannot be removed without altering the shape or reduc- 
ing or impairing the usefulness of the land. Things that are neither products 
of the land nor permanently attached to it are pure movables and, though 
they may be put in the land, will not pass with the ownership thereof on 
transference. (71) 


(60) 5th yr. A.C. 820 (64) 3rd yr. A.C, 595 (68) 5th yr. A.C. 182 
(61) 3rd yr. A.C. 1053 (65) 5th yr. A.C. 822 (69) 3rd yr. A.C. 1057 
(62) 5th yr. A.C. 508 (66) 6th yr. A.C. 1009 (70) 3rd yr. A.C. 892 
(63) Tth yr. A.C. 826 (67) 6th yr. A.C. 799 (71) 3rd yr. A.C. 8698 
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If a deed of sale simply says it conveys a certain piece of land or a house 
without reserving the woods growing thereon, and there is no evidence showing 
shat they are not sold therewith, they will be considered to have been sold 

ong Se the land according to the principle that things growing on land 

med part of the land. (72) 


Cuaprern V.—JuRistTic ACTS 
Paragraph I.— Declaration of Intention 


If a certain condition is required by custom as essential to the validity 
of a juristic act, any such act non-fulfilling such condition is void, notwith- 
standing that it actually exists. (73) 

Writing and the making of an identification mark aro not essential to the 
validity of a declaration of intention. (74) 

The making of an identification mark on a written instrument merely 
signifies acknowledgement of the contents thereof, so that the validity of 
such acknowledgement remains the same, no matter what mark is used for 
the yee. (75) 

hat is commonly considered to be implied from the nature of the act or 

by custom becomes, unless expressly excluded by the doer of the act, part 
of it and binding on him. (76) 

Considration is not essential to the validity of the waiver of a right, 


and the question whether or not the person making the waiver has the intention ! 


of making a gift (#.e. his motive) is immaterial. (77) 

Legality of object is essential to the validity of juristic acts; therefore 
no act is valid, if ita object is repugnant to an obligatory law in force at the 
time it was done. (78) 

Any act whose object is forbidden by law is void and incapable of creating 
yan rights or duties. Since gambling is a penal offence it creates no valid 
obligation. (79) 

The difference between buying in advance and “' paying differences ” 
depends on whether at the time when the contract was made the parties 
intended really to buy and sell or only to pay difference according to the market 
price. In the latter case the transaction is what in law is called ‘‘ paying 
differences’ and regarded as mere gambling. What one party lost in such 
a transaction is not an enforcible debt. But the original intention of the 
parties is not to be judged merely by the fact that the goods bought and sold 
actually change hands or not at the date agreed upon. So long as the true 
object of the contract was to buy and sell goods at a certain date ; then though 
it may happen that the goods were re-sold to the seller or that, owing to 
inability to perform the contract, damages based on the difference between 
the market value and the contract price was paid, the transaction is not to be 
regarded as one of “ paying difference.” (80) 

Any juristic act whose objoct is to evade a prohibitive law is void; 
therefore, if a lender taking advantage of the pressing cricumstances of the 
borrower exacts a high interest from him contrary to the law prohibiting 
interest oxcceding thirty per cent and, in order to evade the law, artfully has 
the interest expressed within the legal limits, that part of the agreement which 
relates to the excessive interest is illegal and void. [See Tsing Code, Chapter 
on Debts, Art. relating to Usury]. (81) 

That chapter of the Tsing Code which concerns sale and mortgage of 
land and houses contains provisions forbidding mortgage or purchase of lands 
or houses owned by Manchus and makes violation of those provisions a penal 
offence. These provisions were enacted in the 15th year of the reign of 
Emperor Jare Hsing. In the reign of Emperor Han Fung the right of aliena- 
tion was conceded to the Manchus and this was embodied in the law of the Fu 
Pu (Board of Census)* in the 5th year of the reign of Emperor Tung Tze. 
In the 15th year of the reign of Emperor Kwong Hsu the old prohibitive 
law was revived on the potition of the Fu Pu, and it was not repealed until 
the 33rd year of the same reign, when a petition for its repeal was submitted 
by the Board of Expenditure.* Therefore any transaction concluded during 
the prohibitive period for the alienation of land owned by Manchus is void. (82) 


(72) 6th yr. A.C. 179 (76) 4th yr. A.C. 227 (80) 7th yr. A.C.537 
(73) 4th yr. A.C. 2354 v2 4th yr. A.C. 665 (81) Sth yr, A.C.457 
(74) 4th yr. A.C. 1388 78) 4th yr. A.C. 317 ($2) 3rd yr. A.C. 317 
(75) 4th yr. A.C. 1596 (79) 3rd yr. A.C. 6 


*Kquivalent tothe present Ministry of Finance. (Translator). 
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A promise made by one party to another in consideration of a criminal 
act committed by the latter is not binding. (83) 

Any debt created between joint offenders in consequence of the offence 
committed by them is not enforcible in law. (84) 

Any promise made in consideration of a favour being obtained from an 
official is made for an illegal consideration, and, though it may not amount 
to bribery, cannot create any enforcible obligation. (85) 

A proclamation dated the 10th day of March of the third year of the 
Republic pardoned certain offences specified in the term of the Convention 
But though the offences were pardoned, any contract based on those offences 
is still void. (86) 

Any juristic act the tenor of which is against public peace or public interest 
is void. (87) 

If @ person coerces another to promise to pay him for what he is already 
bound to do to the promisor, such promise is void for being against public 
peace and interest. (88) 

When a juristic act is said to be void for bing against public order or 
repugnant to an obligatory law, it must refer to the tenor of the act. If 
it is not the tenor of the act but the motive for doing it is unlawful, the act is 
nevertheless valid and gives rise to rights and obligations. (89) 

The causa of a juristic act differs from the motive for doing it. Unleas 
according to law or to the nature of the act no causa is required, any act which 
has no causa or whose causa is illegal is invalid and creates no obligation 
between the parties. (90) 

According to the principles of the law of procedure the effect of a judgment 
cannot bind any person other than those who are parties to it, but if one of 
the parties enters into 6 juristic act with a third person on the basis of the 
tenor of the judgment, to the knowledge of the latter and without his ob- 
jection, he will be considered as having tacitly accepted the tenor of judgment 
as that of the act and will not be allowed to repudiate it on the ground of 
principles of procedure. (91) 

If a contract is in conflict with a custom that has nothing to do with 
public interest, the contract will be upheld for the sake of giving effect to 
the intention of the parties. (92) 

A declaration of intention made with the secret reservation of not willing 
the matter declared is void, if such reservation is or ought to be known to 
the other party. (93) 

If @ person purposely makes a false declaration of intention and this is 
not and cannot be known to the other party, what the person declares, though 
false, is a valid declaration of intention and cannot be claimed as void against 
the other party. (94) 

If the declarant conspires with the other party in making a false decla- 
ration the juristic act between the parties is void. (95) 

A false declaration of intention, though void as between the parties who 
conspire in making it, is not void as against a bona fide third party. (96) 


If a juristic act is brought about through a declaration of intention 
extorted from the declarant by fraud or by coercion, it is voidable at the 
option of the declarant. (97) 

Fraud in civil cases means that one party who wishes to deceive another 
party intentionally makes a false statement of facts to him, who is thereby 
induced to make a declaration of intention as to the tenor or an agreement. (98) 

A declaration of intention made through the fraud of athird party is also 
voidable, provided the other party has or may have known the facts. (99) 

Threats or duress means words or actions which are calculated to produce 
such fears in the mind of the person threatened or under duress as to make it 
impossible for him to disobey and are used by a person with intention to cause 
such fears in the person threatened or under duress through pressure exercised 
on his body or mind. (100) 


(83) 2nd yr. A.C. 77 89) 4th yr. A.C. 178 3) 3rd yr. A.C. 255 
(84) 4th yr. A.C. 819 90) 4th yr. A.C, 289 96) 5th yr. A.C. 580 
(85) Sth yr. A.C. 993 $3) 4th yr. A.C. 407 (97) 3rd yr. A.C. 152 
(86) 3rd yr. A.C. 753 92) Sth yr. A.C. 51 98) 2nd yr. A.C. 145 
87) 3rd yr. A.C. 742 (93) 3rd yr. A.C. 580 9) 6th yr. A.C. 158 
88) 3rd yr. A.C. 742 (94) 3rd yr. A.C, 255 100) 3rd yr. A.C. 1071 
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Threat or duress is not confined to actions. It will be threat or duress, 
if one intentionally uses words so as to produce such fears in the mind of 
another as to make it impossible for him to disobey. (101) 

In the case of e declaration of intention made under coercion the act itself 
must be sufficient to deprive the declarant of his free will. If the declarant 
is forced for personal reasons to make the declaration of intention, he is merely 
actuated by a motive. Such a case differs little from one where a person 
pressed for money sells his property at a cheap price. Therefore no resciasion 
is allowed in such cases. (102) 

In the case of coercion the act of coercion and the declaration of intention 
must stand in the position of cause and effect, that is to say, the declarant 
must have been forced to make the declaration of intention out of fears pro- 
duced in him in consequence of threats uttered by another. It isno coercion, 
if the threats are uttered by a person exercising rights in the lawful way, but 
if the threats uttered by him to the obligor are improper or unlawful or contrary 
to good morals, this will be deemed as coercion furnishing a good ground for 
rescission. (103) 

A declaration of intention induced by threats is voidable at the option 
of the declarant, but the essence of threats consists in the injury being unlaw- 
ful. If within the limits of the law an official department detains a debtor in 
custody on the application of the creditor, it is only exercising lawful powers 
and no unlawful injury can be spoken of. The debtor who has made a declara- 
tion of intention in consequence of his detention cannot rescind it on the 
ground of threats.(104) 

An express or implied ratification made by a person threatened whilst the 
threats last is void. (105) 


Rescission of a declaration of intention induced by threats is effective 
even as against third parties. (106) 


If a mistake as to the tenor of a declaration of intention is such that, had 
the declarant discovered it, he would not have made the declaration of in- 
tention, he may rescind it. (107) 

In interpreting the intention of the parties to a declaration of intention. 
the court, though it may act in various ways, must take into consideration all 
circumstances existing at the time of the declaration. It must not merely 
go by the letter and so miss the true intention of the parties. (108) 

If two parties are in dispute as to the tenor of a document, the ordinary 
meaning of the words should be first looked into in interpretation. (109) 


Where the declaration is ambiguous local custom may be resorted to in 
assisting interpretation. (110) 

Although in the interpretation of a contract the true intention of the 
parties should be looked to instead of being subservient to the letter of the 
contract, yet the words of the contract cannot entirely be disregarded. (111) 

In the interpretation of the intention of the parties the circumstances 
existing at the time of the declaration and other evidence should be taken into 
consideration instead of being subservient to the letter of ‘the contract; 
therefore if, according to the circumstances then existing and other evidence, 
it is clear that certain words used in the contract are mere “ puffing’ and not 
the expression of true intention, the latter should prevail. (112) 

Where the meaning of the words used in the contract is clear, such meaning 
should be adhered to and it cannot be enlarged or narrowed. (113) 

If a party has interpreted the tenor of his or another’s declaration in a 
certain way and long acted upon it accordingly, then no matter whether tho 
interpretation agrees with the original intention, there is interpretation by 
consent, which should be adhered to ; for it is a fundamental principle in civil 
law that a party may dispose of his own rights as he pleases, and so if the 
interpretation by consent is unfavourable to him he is considered to havo 
waived his rights, and if it is favourable to the other party he is considered 
to have conceded the benefit. (114) 


Hon} 4th yr. A.C. 1980 (106) 4th yr. A.C. 1809 (111) 4th yr. A.C. 975 
102) 3rd yr. A.C. 920 (107) 6th yr. A.C. 158 (112) 3rd yr. A.C. 64 
(103) 4th yr. A.C. 1739 (108) 2nd yr. A.C. 85 (113) 4th yr. A.C. 975 
(104) 4th yr. A.C. 2417 (108) 4th yr. A.C. 1730 (114) 3rd yr. A.C. 1214 
(105) 4th yr. A.C. 1174 (110) 3rd yr. A.C. 88 
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A declaration of intention may be express or implied. The latter means 
certain conduct from which intention is presumed, though there is no word or 
action by which the intention is expressly declared. But mere silence does 
not amount to an implied declaration. (115) 

Though the doer has not expressly declared any intention, yet if according 
to his conduct intention may logically or in common experience be inferred 
(s.e. where there is a negative act) then it may be said that there is an implied 
declaration of intention. (116) 


Paragraph II.—Contracts 


A contract is formed by two parties making a declaration of intention 
ad idem. (117) 

According to the general principles of contract the formation of a contract 
consists in the acceptance by one party of an offer mado by another party, 
the declaration of intention of both parties being ad idem. (118) 

No contract whatever can be formed merely by an offer without accopt- 
ance. (119) 

Signature and seal are not essential elements in the formation of ordinary 
contracts. (120) 

In respect of a written contract, though its form in writing may be in- 
complete, yet, if it can be proved by other means that both parties have de- 
clared their intention ad idem, the contract will be established and capable 
of legal effects. (121) 

The formation of a contract consists in the communication of an offer 
and the acceptance of such offer in due time. If the acceptance is not com- 
municated in due time but after the offer has lost its effect, the acceptance can 
only be regarded as a counter offer. (122) 

If, according to the usage of the place where the offer is made or to the 
practice of the parties or to the doclaration of intention of the offeror, the 
acceptance need not be communicated, the contract is considered as concluded 
as soon as there is acceptance in fact. (123) 

If the offer prescribes a certain period for acceptance, the offer lapses 
with the expiration of the period, and there is no obligation on the part of the 
offeror to notify the offeree to that effect when the period expires. (124) 

With regard to expenses incurred in preparation, each party, unless it has 
been otherwise agreed, should bear without compensation what he himself has 
incurred, no matter whether the contract is made or not. (125) 

Paragraph III.—Agency 

A declaration of intention made in the name of the principal by an 
agent within the scope of his authority directly binds the principal. (126) 

If one of sevoral co-owners has power to act for the others in disposing 
of the common property, his acts will according to the principles of agency 
directly bind the other co-owners. (127) 

When a member of the family has performed on behalf of the whole family 
any acts entailing obligations, ho can of course enforce the performance of such 
obligations against the head or tho rest of the family. (128) 

If « person requests another to sell property for him and either expressly 
or impliedly authorizes him to sell it to whomever he likes, then any contract 


.of sale made by him, no matter who the other party is, will be binding on the 


seller (i.e. the owner of the property). (129) 

In order that what is done by an agent may directly bind the principal two 
conditions must bo fulfilled: (1) the agent must be acting within the scope of 
his authority and (2) he must bo acting in the name of the principal. (136) 

An agent who makes a declaration of intention without disclosing the 
name of the principal is considored as acting for himself, unless the opposite 
party knows or ought to know that he is only acting as agent. (131) 

There is a difference between a minor acting for himself and a minor acting 
for others. If a person is capablo of understanding he is capable of acting 


for others, though he is a minor. (132) 
(115) 3rd yr. A.C. 1203 (121) 3rd yr. A.C. 360 127) 5th yr. A.C. 949 
(116) 4th yr. A.C. 960 re 3rd yr. A.C. 195 128) 4th yr. A.C. 531 
(117) 3rd yr. A.C, 241 123) 2nd yr. A.C. 195 129) 6th yr. A.C. 179 
(118) 3rd yr. A.C. 574 (124) 6th yr. A.C, 1374 130) 3rd yr. A.C. 654 
(119) 3rd yr. A.C. 195 (125) 3rd yr. A.C. 206 131) 7th yr. A.C. 351 
(120) 4th yr. A.C. 1164 (126) Sth yr. A.C, 731 (132) 7th yr. A.C. 1517 
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The relationship of agency, except statutory agency, is created by an act 
of the principal, that is to say, between the principal and the agent there must 
be authorization either by attorney or otherwise. (133) 

Authorization being a kindof juristic act must be effected by a declaration 
of intention express or implied ; but authority to buy goods and authority to 
sell goods are two different things, and a man cannot be presumed to have 
authorized another to sell goods, merely because he has authorized him to 
buy goods. (134) 

‘When a son having disposing capacity performs a juristic act for his 
father, such act, if within the scope of his authority, binds his father. (135) 

After a power of agency has been conferred, any alteration in the power is 
inoperative until the alteration is communicated by the principal to the party 
who contracts with the agent. (136) 

Termination of the power of agency is inoperative as against a bona fide 
third party, and any juristic act since performed on behalf of the principal 
still binds him. (137) 

If an agent, with the permission or consent of the principal or owing to 
necessities, employs a sub-agent, he must be responsible for the employment 
and supervision of such sub-agent, unless the sub-agent is 8 person named by 
the principal. (138) 

The acts of an unauthorized agent do not bind the principal unless ratified 
by him. (139) 

Though in common parlance a distinction may be drawn between an 
authorized agent, meaning thereby a person who performs juristic acts in the 


name of another without his authority, and an agent acting ulira vires, meaning ultra 


thereby a person who performs juristic acts on behalf of another outside the 
scope of his authority ; but in principle an agent acting ultra vires is morely a 
kind of unauthorized agents. (140) 

If an unauthorized parson purports to contract as agent for an alleged 
principal, such contract, when ratified by the latter, will be operative directly 
for or against him. (141) 

If the principal refuses to ratify the acts of an unauthorized agent, the 
acts will be void ab initio and tho original position of the parties that may have 
been altered by such acts must be restored ; for example, things delivered must 
be returned. (142) 

The other party who contracts with an unauthorized agent, even though 
he did not know that the agent was unauthorized, can only sue the agent for 
damage sustained by him, but he cannot refuse to have the original position of 
the alleged principal restored. (143) 

The acts of a person purporting to act as an agent are inoperative for or 
against the alleged principal, unless they are lawfully ratified by him ; there- 
fore the other party who contracts with the unauthorized agent cannot sue the 
principal for any damage sustained. (144) 

If an agent acts without authority or outside the scope of his authority, 
he is an unauthorized agent and the contract made by him with any third 
party will, unless ratified by tho principal, be inoperative not only as regards 
the principal but also as regards himself. (145) 


An unauthorized agent is responsible for his acts to a bona fide third party 
who contracts with him (i.e. whon the other party who contracts with him 
honestly believes that ho has tho authority to act.) (146) 

If a person contracts as agent for another but fails afterwards to prove 
his authority and the alleged principal refuses to ratify his acts, he must 
either perform the contract himself or pay damage to the other party. (147) 

Where a person porforms juristic acts without doclaring that ho is acting 
for a principal, he is responsible for his acts to the other party. (148) 


A contract made by an unauthorized agent may be rescinded by the other 
party before it is ratified by the principal, provided that he did not know that 


the agent was acting without authority. (149) 
133) 4th yr. A.C. 552 (139) 4th yr. A.C. 1565 (145) 4th yr. A.C. 552 
134) 6th yr. A.C. 33 (140) 3rd yr. A.C. 654 (146) 3rd yr. A.C. 77 
(135) 7th yr. A.C. 549 (141) 4th yr. A.C. 400 (147) 3rd yr. A.C. 383 
(136) 6th yr. A.C. 847 (142) 4th yr. A.C. 1565 (143) 7th yr. A.C. 270 
(137) 3rd yr. A.C. 1232 (143) 4th yr. A.C. 1565 (149) 4th yr. A.C. 371 
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aoe 


How authoriza- 
tion is effected 


Son acts for 
father. 


Alteration in 
power of agency. 


Effect of 
termination of 
agency. 


Employment of 
sub-agent. 


Acts of unautho- 
rized agent. 


Unauthorized 

agent and 

agente acting 
vires. 


Ratification. 


Effect of refusal 
to ratify. 


Rights of 
persons 
contracting 

with unauthoriz- 
ed agents. 


Alleged 
principal 
not Mable. 


Contracte of 
unauthorized 
agenta, unless 
ratified, are void 
even as regards 
themselves. 
Personal liability 
of unauthorized 
agents. 


Where agent 
fails to prove 
authority. 


Liability of 

agent acting 
without declaring 
he is agent. 
When contracts 
made by un- 
authorized agents 
are revocable by 
the other party. 


Effect of rescis- 
sion or refusal 
to ratify. 


Recovery of 
things from 
agenta. 


Government 
agent. 


Sale of 
assigne: 
to condition 
Precedent. 


roperty 
cubject 


Conditional 

undertaking to 

pay another's 
ebta. 


Who may rescind 
a voldable act. 


Vold acts, 


Deer of a void 
act. 

Contract partly 
void. 


Contract 
resulting from 
@ vold contract. 


Oblications 
arising out of an 
unsuccesrful at- 
tempt. to transfer 
a real riczht. 
Obligations of 
parties toa 
void contract. 
Effect. of becom: 
ing entitled to 
proper yoone 

as attempted 
to dispose ot. 
When to 
rescind. 


Who may 
rescind. 


Minor selling 
family property. 


Confirmation of 
voidable 
contract. 


442 SHaneHar: Its Mrxep Court anp Counc 


According to the principles of law, where an agent contracts without 
authority, the other party may, before ratification by the principal, rescind 
the contract and the principal has the right to ratify or refuse ratification. If 
the contract is once rescinded or its ratification once refused. it cannot again 
be made valid by a judicial decree against the intention of the parties. (150) 

If an agent can prove his authority, the obligation to perform the con- 
tract will devolve entirely on the principal! and he himeelf will be absolved from 
liability ; if an agent has in making contracts received any money or other 
things, the principal may sue for the recovery of the same. (151) 

If an officer of the state enters into any juristic act in private law on 
(ied), of the state, he is considered as an agent of the state in private law. 

Paragraph IV.—Conditions and Limitations 


If an assignment of immovable property is made subject to a condition 
precedent, the assignment is inoperative until the condition is fulfilled, so that 
if the assignor in the meantime cells the subject of the assignment to a third 
party, he cannot be deemed as disposing of another’s property. In the event 
of the condition being fulfilled, hopever, the subject of the assignment vesta 
in the original assignee, and the transaction between the assignor and tho 
subsequent assignee becomes void ; but if the condition is not yet fulfilled, the 
sale cannot be regarded as invalid. (153) 

If a person undertakes to pay another's debts subject to conditions, the 
undertaking operates only in the event of the fulfilment of the conditions. 
(154) 

Paragraph V.—Void, Voidable, and Consent 


A juristic act cannot be claimed to be void except by an interested 
party. (155) 

All acts contrary to an obligatory law sre void in law. A void act differs 
from a voidable act. A court of law will hold a void act. void without waiting 
for it to be avoided by the parties, and no rights or liabilities can arise from 
it. (186) 

An act having for its object a matter forbidden by law is void. That a 
juristic act is void can be maintained even by the doer himself. (157) 

The fact that one part of a contract is void does not in principle render 
other parts also void if they are otherwise valid. (158) 

Where a contract is void, but had the parties known that it was void, 
they would have made a different contract, such contract will be considered as 
valid if its essential elements are present. (159) 

An attempt to dispose of somebody else's property, though it cannot 
create or destroy any real right to the property, may create a valid obligation, 
and such act, if not otherwise void, cannot be held invalid nor can the obliga- 
tion thus created be repudiated. (160) 

Parties to a void contract are under an obligation to restore the original 
state of things. (161) 


Any disposing act done by a pereon not entitled to do so becomes valid 
as soon as he has acquired the right to do so, and its validity dates back to the 
day of disposal. Therefore if a man disposes of what is not his own and after- 
wards succeeds to it, he is bound by his act. (162) 

In order to rescind a declaration of intention on the ground that there is 
@ flaw, not only the alleged ground must exist but the right must also be 
exercised in time and before confirmation. (163) 

Apart from the doer himself or herself, the right to rescind a juristic act 
can be exercised only by his or her agent or his successor or her husband. 

If a minor disposes of family property without his mother’s consent, she 
may rescind the transaction, but not the minor or the third party. (165) 

If a voidable contract is lawfully confirmed by the person entitled to 


rescind, the right to rescind is lost. (166) 
(150) 2nd yr. A.C. 7 (156) 2nd yr. A.C, 100 (162) 4th yr. A.C. 2259 
(151) 4th yr. A.C, 552 (157) 7th yr. A.C. 1071 (183) 3rd yr. A.C. 499 
(152) 3rd yr. A.C. 836 (158) 4th yr. A.C. 318 164) 3rd yr. A.C. 1311 
(153) 4th yr. A.C. 935 (159) 3rd yr. A.C. 1001 (165) 4th yr. A.C. 4385 
(154) 4th yr. A.C, 2055 (160) 7th yr. A.C. 455 (166) 6th yr. A.C. 708 
(155) Sth yr. A.C. 851 (161) 4th yr. A.C. 521 
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A juristic act when avoided is deemed void ab initio ; therefore as soon as 
the act is avoided each party thereto must restore the original state of things as 
it existed before the contract. (167) 

When a disposing act of a spendthrift is avoided by his curator, each 
party is under an obligation to restore the original state of things, the spend- 
thrift being not allowed to keep what he has received from the other 
party. (168) 

If a voidable juristic act is expressly or impliedly confirmed by the person 
entitled to avoid it, it can no longer be avoided. (169) 


If a person, who in law is incapable of disposing of any property without 
8 certain peraon’s consent, enters into a juristic act for the disposal of property 
without obtaining such consent, no property passes by such act. (170) 


Tf a juristic act requires for its validity some person’s consent, such consent 
need not necessarily be given at the time when the act is done. The act will 
be valid, if such consent has been given previously or given after by way of 
confirmation. (171) 

The question whether consent has been given or not does not depend 
entirely on whether the contract has been signed or not (by the person whose 
consent is needed). If it can be proved by other facts that he has expressly 
or impliedly given his consent, he will not be allowed to rescind the contract 
on the ground that he has not signed it. (172) 

If & person enters into @ contract of sale or mortgage for the disposal of 
another’s property which he has no right to dispose of, such contract is valid 
in personam but not in rem. (173) 


The estate of a deceased father devolves on hie children or the person who 
succeeds him as his son. If the inheritor is a minor, his mother will manage 
the property for him and may dispose of the property for him when necegsary, 
but if he is a major, disposal of such property should be made by him with her 
consent and disposal made by her independently would be invalid. If, how- 
ever, the deceased has left words empowering her to dispose of the property 
and then she exercises such power, her act differs little from that of the deceased 
himself and cannot be regarded as hers independently. (174) 

If the successor of a person attempts, during the lifetime of the latter, to 
dispose of the latter’s property, his disposing act is void. (175) 


If a descendant attempts to mortgage or sell any property reserved ior 
him by an ascendant, his act, no matter whether the other party (i.e. the 
mortgagee or purchaser) is acting bona fide or not, does not bind the property ; 
and assuming that the mortgagee or purchaser has in such cases no knowledge 
of the facts, he can only claim for the return of the loan or price money from 
the mortgagor or vendor—he cannot maintain that the property has lawfully 
passed to him. (176) 

If one of several co-owners of land, without the others’ authority or con- 
sent, mortgages the whole piece of land to the tenant, the mortgage is void 
and the position of the parties remains the same as before the mortgage, that 
is to say, the tenants’ liability to pay rents to the co-owners remains as stipu- 
lated in the lease. (177) 

No real right can be created except by a person lawfully entitled : there- 
fore if a tenant, without the authority of the landlord, mortgages the land 
leased to him, he is bound in law to redeem the property. (178) 

If a person who has only the custody of a thing belonging to another dis- 
poses of such thing without the owner's consent, no property in such thing 
passes. (179) 

If a person disposes of the object of a right which he has no right to dis- 
pose of, his disposing act, if consented to or ratified by the person entitled, 
is valid. (180) 

No transferrence of real right in property can be lawfully effected except 
by a valid declaration of intention of the person fully entitled. If the dis- 
posing act is done by an agent it must have heen either authorized before or 
ratified after by the person fully entitled. (181) 


(167) 4 : (172) 3rd yr. A.C. 374 ae 4th yr. A.C. 

(168) 4th yr. A.C. 227 (173) 4th yr. A.C, 469 178) 3rd yr. A.C. 1253 
(169) 7th yr. A.C. 1105 (174) 3rd yr. A.C. 669 {3} 6th yr. A.C. 460 

ae 3rd yr. A.C. 799 (175) 4th yr. A.C. 2318 180) 4th yr. A.C. 2243 
(171) 6th yr. A.C. 978 (176) 4th yr. A.C. 2029 (181) 4th yr. A.C, 1601 
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If a son without his father's authority disposes of his father’s property, 
of course no real right is validly created ; but if the disposing act is afterwards 
ratified by the father it must be considered as valid. (182) 

If a person disposes ot another's property which he has no right to dispose 
of, the true owner may certainly avoid the transaction, but a third person un- 
connected with the property disposed of has no right to interfere. (183) 


CHAPTER VI.—PERIODS OF TIMES AND DATES 


In civil mattera completion of the last year is not insisted upon in the 
reckoning of a person's majority ; therefore a person becomes a major as scon 
as he reaches the age of sixteen. (184) 


Caarrer VII.—PREscRIFTION 
Paragraph I.—General Rules 


Except a few statutes and ordinances which relate to prescription in 
special cases, our existing law has no provision as to prescription relating to 
civil matters generally. (185) 

The Civil Code has not yet been promulgated, and, in the absence of 
express provisions, it is not for the court to say what kinds of rights should be 
subject to prescription in regard to their acquisition and extinction and when 
the prescriptive period begins to run and when completed. (186) 

Our existing law has no provision as regards prescription. What is 
provided in the Draft Civil Code relating to acquisitive prescription as regards 
ownership and to extinctive prescription as regards the restoration of the right 
of succession is inapplicable. (187) 

A Mandate dated the 10th of March in the first year of the Republic 
declares that application of the former law means application of that portion 
which continues to be in force. Now, since the provision contained in the 
Tsing Code to the effect that claim for further payment or redemption is 
barred after thirty years was repealed when the Code was revised, it cannot be 
applied. (188) 

The provision contained in the Mukden Land Tax and Registration Re- 
gulations, viz., the right of redemption is barred after twenty years, is merely 
8 special kind of prescription ; therefore the principles of prescription should 
apply to it. Now, although according to that provision the right of redemp- 
tion in the mortgage of land is barred if it is not exercised within twenty years, 
yet, if the mortgagor has claimed redemption while the period of prescription 
is running, or claims redemption at the end of the period of twenty years 
and the mortgagee consents to it, the running of the period should begin again ; 
for in the former case the running is interrupted and in the latter the benefit 
acquired through prescription is waived [See Art. 7 of the Mukden Land Tax 
and Registration Regulations.) (189) 

The Mukden Land Tax and Registration Regulations promulgated in the 
Tsing Dynasty continue to be in foreo in regard to that province, but the 
provision therein contained, to the effect that the right of redemption is barred 
after the lapso of twenty years, is merely a special kind of prescription, so that 
the true intention of the parties as well as the principles of prescription should 
be considered, and though further payment of what is called “ balance money” 
may have been made during the twenty years following the mortgage, yet if, 
on examining the facts, no evidence can be found that an absolute sale was 
intended by the parties, the prescription must be considered as interrupted as 
if there had been a renewal of the mortgage [See Art. 7 of the Mukden Land 
Tax and Registration Regulations}. (190) 

Prescription as regards mortgage being for the protection of the mortga- 
gee's interest, no person but the mortgagee is entitled to plead it. (191) 


Interest acquired through prescription may on the completion of the 
prescription be abandoned by the person who has acquired it. (192) 
Paragraph II.—Acquisitive Prescription 
Except in certain cases for which express provision has been made 
(e.g. the Mukden Land Mortgage Regulations, which provide that the right of 
redemption shall be barred aftor the lapso of twenty yoars) there is no pro- 


(182) Sth yr. A.C, 1188 


(186) 3rd yr. A.C. 910 (190) 3rd yr. A.C. 347 


C183) oth yr. ALC, 1459 (187) rd yr. A.C, 472 (191) 3rd yr. A.C. 847 
(1n4) 3rd yr. A.C, 797 (isx) 4th yr. A.C, 1044 (192) 4th yr. A.C. 240 
485) 3rd yr. A.C, 877 (139) 4th yr. A.C. 322 
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vision in our existing law as regards acquisition of ownership of land by pre- 
scription ; therefore no acquisition of ownership by prescription can be clai 
on the ground of possession for many years. (193) 


Paragraph III.—Extinctive Prescription 


Our existing law has no provision as regards extinctive prescription ; the 
contention maintained by a debtor that the right of a creditor is barred, if 
not exercised for a long time, is unfounded. (194) 


CuartTer VIII.—Exenrcisrt or RiauTs aND SURETYSHIP 


As the state has provided means of settling civil disputes, any person 
involved in a dispute concerning private rights can seek relief from the proper 
authorities instituted by the state, and, except in cases of emergency, there is 
no need for self-help. (195) 

In cases of emergency where recovery of the debt is in danger, the creditor 
may, within necessary limits, seize, by way of self-help, property in the pos- 
session of the debtor and detain it for the protection of his right. (196) 

The ‘‘ Law Present In Force ” has, in the chapter relating to usury, pro- 
vided that, if a creditor without informing the authorities, forcibly seizes his 
debtor's cattle or other property, he shall be punished, and that, if the estimat- 
ed value of the property seized exceeds the capital and interest of the debt, 
the balance is treated as stolen property, subject to restitution. The intention 
of the legislature to be gathered from that provision seems to be this : although 
it is illegal for a creditor to seize by force his debtor's property, it would be 
unjust that the creditor should in all cases be denied the right of self-help 
when the debtor fails to pay ; therefore where the creditor seizes the debtor's 
property in cases of emergency, his act is lawful if he has informed the au- 
thorities of the matter. From this it may be inferred that if, on account of 
the time and the place, it is physically impossible to inform any authorities 
and there is no alternative to self-help for the protection of his right, it is not 
unlawful for the creditor to seize his debtor's property. [See Tsing Code, 
Chapter Relating to Usury]. (197) 

A person is not liable for damage done out of pressing necessity in de- 
fence of the rights of himself or of a third party against the unlawful attack 
of another. (198) 

Unless the debtor is bound by law to furnish a surety, the creditor cannot 
compel him to do so. (199) 


PART II.—OBLIGATIONS 
Cwaprer I.—GENERAL RULES 


Paragraph I.—Subject of Obligations 
Where the subject of the sale is a specific thing, the seller may not deliver 
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is @ specific piece of land he cannot be compelled to accept a different piece of 
land, notwithstanding that it is similar in kind and dimensions. (1) 

Where the subject of the obligation consists in the delivery of a non- 
specific thing and only the kind of the thing is specified, the obligor is bound 
to deliver a thing of medium quality, if, according to the nature of the act 
and the intention of the parties, the quality of the thing cannot be ascertained, 
and if there are only two qualities, he is entitled to election. (2) 

If one is bound by contract to pay a sum of money to another and the 
contract does not stipulate that the payment should be made in a certain local 
currency, the payment should be made in the general currency of the 
country. (3) 

Internal national bonds are merely a kind of negotiable instruments. 
They cannot be considered as general currency. (4) 


(193) 3rd yr. A.C. 623 (197) 3rd yr. A.C. 842 3 3rd yr. A.C. 375 
194) 5th yr. A.C. 461 (198) 3rd yr. A.C. 680 (2) 4th yr. A.C. 2235 
195) 3rd yr. A.C. 778 (199) 3rd yr. A.C, 1034 ee ith yr. A.C, 739 
196) 3rd yr. A.C. 580 (4) 7th yr. A.C, 198 
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Where the subject of the obligation consists in the payment of money, 
the obligor may of course elect as to the kind of currency in which payment 
should be made, but if the obligatory force of the currency intended for pay- 
ment by the obligor is at the time of payment inferior to that of other cur- 
rencies and its market value is consequently less than its statutory value, the 
difference should be made good by the obligor and the obligee cannot be 
compelled to suffer the loss unless the obligee has at the time consented. (5) 

A money debt should be discharged in the currency valid at the time of 
performance. It at the time of performance there are several kinds of cur- 
rency and they differ in value, the currency of the place where the contract 
was made prevails, unless there is any local custom or special stipulation be- 
tween the parties to the contrary. (8) 

Whoever owes another a money debt should render payment in the exist- 
ing currency. If there are several kinds of currency, the question as to the 
currency in which payment should be rendered, and, if the different kinds of 
currency vary in value, the question whether payment should be rendored in 
the currency the value of which is, according to the existing monetary con- 
ditions, the highest at the time when payment should be made, or whether the 
difference should be made good, if payment is made in a currency comparative- 
ly lower in value, depend on whether there is any special contract between the 
parties or local customs, in the absence of which, the debtor is, according to the 
general rules governing monetary obligation, entitled to election, and even 
if the debtor has been guilty of default, the creditor can only claim reasonable 
interest according to law as compensation but cannot require the difference 
to be made good. (7) 

Banknotes are merely the substitute of actual money ; therefore if bank- 
notes are the subject of a loan for consumption and their actual value is lower 
than their face value, the benefit actually derived by the borrower at the time 
is the amount represented by the banknotes and repayment should be made 
according to such amount or in notes equivalent to such amount, so as to be 
in accord with the original intention of the parties at the time when the con- 
tract was made and not to make one party suffer undue loss. (8) 

Although the banknotes of the place concerned have not lost their force 
as @ currency, yet, if their face value differs in fact from the value of actual 
money and the debtor is going to discharge his obligation contracted for actual 
money with such notes, he must, unless the creditor has consented, make 
good the difference according to the existing market value ; and even if such 
notes can be used as actual money in the settlement of debts due tot he Gov- 
ernment, this cannot apply to creditors generally with the same effect. (9) 

Banknotes issued by a Government bank have of course an obligatory 
force, but this does not mean that after their issue actual money should no 
longer be used in the market ; for the use of actual money is not thereby for- 
bidden ; therefore, if payment is not made in actual money, the difference in 
the way of discount should be made good according to mercantile usage. (10) 

If what the creditor has deposited in the debtor’s firm consists in actual 
money, the debtor should, in case the creditor withdraws his deposit, render 
payment in actual money or in banknotes the value of which is equivalent to 
that of actual money, the creditor being not bound to accept banknotes whose 
value has depreciated. (11) 

If the subject of the obligation consists in payment in a specific currency, 
and at the time of performance that specific currency has not yet lost its 
obligatory force, the obligation should be discharged in such specific currency 
and no other currency may be used. (12) 

In the discharge of a monetary obligation, if the parties have by special 
stipulations specified a certain currency in which the obligation should be dis- 
charged, then, no matter what currency was used at the time when the obliga- 
tion was formed, the parties are bound by their stipulations and cannot 
repudiate them on the ground that the currency specified has risen or fallen 
in value. (13) 

Whonever the subject of an obligation consists in payment in a certain 
currency and at the time of performance such currency has lost its obligatory 


force, payment should be made in a different currency. (14) 
(5) Sth yr. A.C. 1063 Ht 7th yr. A.C, 259 Sth yr. A.C. 1271 
(6) 5th yr. A.C. 25 10) 4th yr. A.C. 1658 (14) 4th yr. A.C. 392 
(7) 3rd yr. A.C. 1227 (11) Sth yr. A.C. 470 
(8) 6th yr. A.C, 935 (12) 4th yr. A.C, 166 
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Whenever the amount of payment is expressed in terms of a foreign cur- 
rency, but the true intention of the parties to the contract is to use such 
currency merely as the basis of calculation, then, if at the time of performance 
such currency has risen or fallen in value beyond the expectation of the parties, 
the market value of the currency existing at the time of the formation of the 
contract should be the basis. (15) 

Interest, being the price for the use of the principal, does not depend on 
the acquisition of profits as an essential. (16) 

The obligation consisting in interests is accessory to the obligation con- 
sisting in the principal and cannot exist before the latter. (17) 

The obligation consisting in interests is always extinguished together 
with the obligation consisting in the principal ; therefore as long as the latter 
exists the former also exists. (18) 

Whether or not the debtor can still make use of the principal has nothing 
to do with the obligation to pay interests. (19) 

Interests except what the creditor has expressly waived should be cal- 
culated up to the date of payment. (20) 

Interests should be calculated up to the date of execution of judgment, 
unless there is any special local custom or stipulations between the parties to 
the contrary. (21) 

As there is no provision in the existing law fixing a statutory rate of 
interest, the question relating thereto cannot be decided without reference to 
the rate of interest prevailing in the district. (22) 

The rate of interest may be fixed according to the general official rate 
prevailing in the province concerned. (23) 

Since the civil code has not yet been promulgated, the provision therein 
contained, fixing the rate of interests at 5% per annum cannot be invoked. 

24 
sa The rate of interests of a monetary obligation cannot be fixed according 
to the rate of interests in vogue in the district, if there has been special stipula- 
tions between the parties relating thereto. (25) 

The rate of interest, if provided for by contract, follows the one so pro- 
vided, and, if not so provided, follows what is in vogue in the district. (26) 

Whenever the rate of interest does not exceed 3% per month, it cannot be 
said to be unlawful. [See the “‘ Law Present in Force,” chapter relating to 
Debts and Interests}. (27) 

The rate of interest as stipulated by the parties ia 59% per month. This 
is of course unlawful according to the provision inthe ‘‘ Law Present in Force”’ 
which allows only 3% per month, but the unlawfulness covers only the part 
exceeding 3%, what is within 3% being still valid. [See the ‘‘ Law Present 
in Force,” chapter relating to Debts and Interests]. (28) 

It is expressly provided in the ‘‘ Law Present in Force” that interest 
due may not exceed the principal. [See the ‘* Law Present in Force,” chapter 
Telating to Debts and Interests]. (29) 

In case of monetary obligation if the interests have not exceeded the 
principal, interests should be paid so long as the principal exists. [See the 
“* Law Present in Force,” chapter relating to Debts and Interests]. (30) 

The provision in the ‘‘ Law Present in Force’ that interests may not 
exceed the principal does not of course include interests have been paid. 
[See the ‘‘ Law Present in Force,” chapter relating to Debts and Interests]. 
(31) 

According to the law existing the interests of a monetary obligation must 
of course be calculated up to the date of payment. If the amount of interests 
so calculated (except what has already been paid) does exceed the principal, 
then it is within the prohibitory provision of the “‘ Law Presentin Force’’ that 
caso of private debts the interests may not exceed the principal. [See the 
‘* Law Present in Force,” chapter relating to Debts and Interests]. (32) 

The provision in the ‘‘ Law Present in Force " that in case of private debts 
interests may not exceed the principal irrespective of the length of time being 
prohibitory in character applies also to deposits in private local banks without 


~ 


(15) 7th yr. A.C. 36 (21) 3rd yr. A.C. 718 (27) 3rd yr. A.C. 793 
i 4th yr. A.C. 27 (22) 4th yr. A.C. 2192 (23) 6th yr. A.C. 700 
17) 4th yr. A.C. 98 (23) 6th yr. A.C. 1018 (29) 3rd yr. A.C. 843 
(18) 7th yr. A.C. 1376 (24) 4th yr. A.C. 1065 (30) 4th yr. A.C. 1065 
203 4th yr. A.C. 152 333 4th yr. A.C, 1851 (31) 4th yr. A.C. 146% 
20) 3rd yr. A.C. 307 26) 4th yr. A.C. 781 (32) 7th yr. A.C. 277 
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exception. [See the ‘* Law Present in Force,” chapter relating to Debts and 
Interests]. (33) 


In the matter of interest there is no other provision than the one that they 
may not exceed 3% per month ; but if the interests are compounded every 
month and the standard rete of 3% per month is in consequence exceeded, the 
excessive interests are certainly ‘unlawful according to that provision by 
interpretation. (34) 

It is provided in the ‘‘Law Present in Foree”’ that in case of private debte 
and pledges or pawnings of articles no interests exceeding 3% per month shall 
be charged and that money lenders who unlawfully and artfully charge high 
interests by means of short term notes and discount are punishable. This 
provision means that charging interests contrary to the law by any means is 
within the prohibition ; therefore in the case of capitalization of interests, 
whether it is done under a contract made beforehand between the parties con- 
earned or merely by the creditor himself in order to get high interests, it is 
prohibited by that provision. [See the ‘‘ Law Present in Force,’’ chapter 
relating to Debts and Interests and Precedent 4]. (35) 

Paragraph II.—Effect of Obligations 

An obligation is a right residing in a definite person egainst a definite 
person, therefore if the debtor fails to perform his obligation the creditor may 
enforce it only against the debtor. (36) 

An obligation being a right against a definite person cannot be enforced 
against any other person than the debtor, unless it has been assumed by 
another person or has by law passed to another person (for instance the 
obligation of a co-owner to the other co-owner in respect of the expenses of the 
common property passes with his share in the property). (37) 

The principal parties to an obligation are the parties to the contract. 
The party liable under the contract cannot escape his liability by saying that 
the money borrowed was for the use of another person. (38) 

The relation of an obligation should be proved by reliable evidence. The 
person named as debtor in a bond must be responsible as such, no matter whe- 
ther or not he is the person actually benefited and he cannot lessen his liability 
to the creditor on the ground of anything that has to do with a third 
party. (39) 

Whenever a person contracts a debt with another in his own name, he is 
liable to the creditor as a party to the contract, no matter who is the person 
in fact benefited by the money. (40) 

The person named in the contract as debtor is liable to the creditor and, 
unless there is a special contract between him and the creditor to the con- 
trary, cannot defend himself against the creditor by alleging that he has merely 
borrowed the money for, or has re-lent the money to, others. (41) 

An ordinary debt cannot be contracted without causa—either a declaration 
of intention of the parties or a certain fact—and it cannot be outside of the 
scope of these two things. (42) 

A creditor of an ordinary debt is not entitled to enjoy any benefit of 
preference and his rights to the property of the debtor are part passu with 
those of other ordinary creditors. (43) 

As acts entered into by a public juristic person in its private economic 
capacity are not governed by any special provisions in law, they should re- 
ceive the same treatment as those of a private individual, so that though the 
claim may belong to a public fund, it is not entitled to priority over those of 
other creditors. (44) 

If a debt is secured by an accessory real right it can of course be enforced 
against the thing mortgaged ; in other words, if payment is not made when the 
debt falls due, the thing mortgaged may be sold in satisfaction of the whole 
debt and, if the sum realized from the thing mortgaged is less than the amount 
of the debt, a claim for the balance may still be made against other properties 
of the debtor. (45) 

If a debt is secured by a mortgage and the creditor has no usufruct of the 
thing mortgaged, the debtor should pay interest according to the contract. 


(46) 


(33) 6th yr. A.C. 102 (38) 6th yr. A.C. 1407 (43) 3rd yr. A.C. 29 
(34) 3rd yr. A.C. 118 (39) 3rd yr. A.C. 379 33 3rd yr. A.C. 203 
(35) 4th ry. A.C. 930 (40) 6th yr. A.C. 667 45) 3rd yr. A.C. 203 
($6) 3rd yr. A.C. 13 (41) 7th yr. A.C. 514 (46) 4th yr. A.C. 1065 
(37) 35th yr, A.C. 531 (42) 3rd yr. A.C. 675 
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If a debt is secured by a mortgage the creditor can of course enforce his 
right the thing mortgaged ; but if the debtor demands a sale, the creditor has 
no reason to refuse, though if the value of the thing mortgaged is less than the 
amount of the debt, he can after the sale still demand tho balance from the 
debtor. It does not mean that, once he has enforced his right against the 
thing mortgaged, the debtor is discharged from liability, no matter whether 
or not the amount owed is paid in full. (47) 

A pledge is only a kind of security and ite nature consists in the security of 
the payment of the debt. There is no reason why the debt is extinguished 
through the creation of the pledge. (48) : 

The creation of a security is to ensure the payment of o debt, and when a 
debt is secured the creditor isentitled to payment out of the security in priority 
over other creditors of the same debtor; but the debtor cannot resist the 
creditor's demand for payment on the ground that there is security for the 
debt. (49) 

A contract of debt should be performed according to the tenor of the debt. 
The fact that there is security for the debt is no ground for compelling the 
creditor to accept the security in satisfaction of the debt. (50) 

Where a real right is created for the security of a debt, thon though the 
act of the creation of the security may be invalid or voidable, the debt cannot 
thereby be affected, and, if the debt is otherwise good in law, the debtor 
cannot escape liability for payment. (51) 

Where a debt is not secured by any security, the debtor should be ordored 
to dischargo the debt in ready money. If he has no ready money and has to 
render payment by disposing of his property, he may be allowed to make tho 
disposition himself or the execution authorities may at the time of levying 
execution determine according to the circumstances as to which part of his 
property should be dis: dof. There is no necessity for the court giving 
judgment to determine this beforehand. (52) 

If a debtor does not render performance in full the creditor is entitled to 
reject it. (53) 

Although the subject of the obligation may consist in a divisible perform- 
ance, yet, in the absence of any provisions to the contrary by a juristic act, 
the debtor is bound to render performance in full st the same time and cannot 
render only a part of it. (54) 

If the debtor has not actually tendered performance according to the 
purport of the obligation contracted, there is no effective performance and the 
debtor should continue to be liable for interest. (55) 

A debtor ig bound to render performance to the creditor according to the 
purport of the obligation, so that unless there is an agreement between the 
parties permitting substituted performance the creditor is entitled to reject 
the performance, if what the debtor tenders is not in accord with the 
purport of the obligation. (56) 

Performance by subrogation may take place in two ways. Subrogation 
by contract does not take effect against the debtor without his assent, apart 
from the consent of the creditor ; subrogation by operation of law depends, as 
its essential, on the fact that the performance rendered by the person perform- 
ing is in law beneficial, and if this condition is fulfilled, the right of subroga- 
tion is acquired irrespective of the assent of the debtor. (57) 

Where a person, with the debtor’s consent, renders payment for him, he is 
subrogated to the rights of the creditor and is entitled to claim payment from 
the debtor. (58) 

Where a person other than the debtor renders performance for the debtor 
(performance by subrogation) he is subrogated to all the rights of the creditor 
apart from the claim against the debtor. (59) 

An interested third party may, even against the intention of both the 
creditor and the debtor, render performance to the creditor, and his per- 
formance may be effected by means of lodgement or set off. (60) 

In case of a debt the date of payment of which is unfixed, the debtor is 


bound to pay on demand. (61) 
(47) 4th yr. A.C. 1024 (52) 3rd yr. A.C. 1114 (57) 5th yr. A.C. 1293 
(48) 4th yr. A.C, 2292 (53) 8rd yr. A.C. 128 (58) 3rd yr. A.C. 1072 
(49) 6th yr. A.C. 73 54) 4th yr. A.C. 1021 (59) 4th yr. A.C. 742 
(50) 4th yr. A.C. 1554 (55) 5th yr. A.C. 548 (60) 4th yr. A.C. 444 
(SL) 3rd yr. A.C, 797 (56) 4th yr. A.C. 152 (61) 4th yr. A.C. 16 
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The bond in this case states that the said eight hundred dollars are by 
agreement to be paid in full in ‘‘ days of prosperity.” According to its nature 
the debt is one the date of payment of which is unfixed, and although the 
words ‘‘ days of prosperity ’’ indicate no certain date, all depend on whether 
or not the debtor has the means to pay. (62) 

When a debt, the date of payment of which is fixed, falls due, the debtor 
is bound to make payment at once, and if he fails to make payment after the 
debt has fallen due, the creditor may at any time enforce payment by action. 
(83) 

When a debt, the date of payment of which is fixed, falls due, the debtor 
must make payment at once and cannot demand an extension of the date of 
payment without the creditor’s consent. (64) 

Where the date of payment of the debt is fixed, the debtor, though he 
may make‘payment before the debt falls due, may not refuse to pay after it 
has fallen due. (65) 

Where the debt has fallen due the court on the application of the creditor 
should of course order the debtor to make payment at once. If, after judg- 
ment has become absolute and execution commences, the present means of 
the debtor are found insulficient for payment or if the other creditors of the 
debtor object when execution is levied on the debtor’s property, the court 
of execution may of course order an equitable distribution of the property, but 
the court cannot anticipate the debtor's inability to pay and thus make any 
decree detrimental to the creditors. (66) 

When a debt becomes due the debtor is bound to make payment at once 
together with interests up to the date of payment at the rate fixed by the con- 
tract. The debtor, even if his means to pay has been impaired through un- 
avoidable causes, cannot, against the intention of the creditor, demand an 
extension of the date of payment or a reduction of interests. (67) 

When a debt, the date of payment of which is fixed, falls due, the debtor 
must make payment at once and cannot demand an extension of the date of 
payment without the creditor’s consent, nor can the court order an extension 
against the intention of the creditor. (68) 

Where the date of payment of the debt is fixed payment should be made 
according to the contract when the debt falls due and, unless the creditor con- 
sents or it is otherwise ordered by any special law, no demand may be made 
for an extension of the date of payment or for paying by instalments on the 
ground that failure to pay is due to unexpected causes. (69) 

The extension of the date of payment of a debt is purely for the benefit 
of the debtor; therefore if the creditor makes a declaration of intention, 
whether judicially or extra-judicially, consenting to an extension, it is opera- 
tive even without the assent of the debtor. (70) 

If a debtor before adjudication in bankruptcy requests his creditors to 
atop the payment of interests or extend the date of payment of the principal, 
he cannot, unless there is any local custom to the contrary, force any creditor 
to accede to such request merely because the majority of creditors have done 
go. (71) 

If the payment of the debt is by instalments the creditor cannot of course 
demand payment of the whole before it is due ; but if the debtor has become 
insolvent before the whole debt is due, he shall in order that the rights of the 
creditor may be protected lose the benefit of payment by instalments. (72) 

Where a debt is due for payment and the parties have by a new agree- 
ment agreed to payment by instalments, the creditor, on the debtor's failure 
to pay when any instalment falls due, is entitled to rescind the agreement 
and demand payment of the whole. If, however, the debtor has, on his 
failure to discharge his obligation, as (originally) stipulated, provided security 
(surety or mortgage) for his payment by instalments, the creditor, on the 
debtor's failure to pay when the instalments fall full due, may enforce his 
right against the security but cannot rescind the agreement, unless the 
security has become extinguished or diminished and the debtor is unable to 
furnish other propor securities instead, in which cases the creditor is still 


entitled to demand rescission. (73) 
(62) 4th yr. A.C. 286 (66) 3rd yr. A.C. 1070 (70) 4th yr. A.C. 1968 
(63) 4th yr. A.C. 1712 (67) 6th yr. A.C. 1227 (71) 5th yr. A.C, 115 
(64) 3rd yr. A.C. 919 (68) 4th yr. A.C. 345 (72) Sth yr. A.C. 206 
(65) 3rd yr. A.C. 463 (69) 4th yr. A.C. 1364 (73) 5th yr. A.C. 522 
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Where a creditor has agreed to extend the date of performance of an 
obligation but has not fixed the date to which the performance is extended, and, 
after the lapse of a reasonable time, the creditor again demands performance, 
the debtor should meet the demand at once and cannot refuse to do so on 
the ground of extension having been agreed to. (74) 

Where a debt is due for payment and the parties have by a new agreement 
agreed to payment by instalments, the creditor, on the debtor’s failure to pay 
when any instalment falls due, is entitled to rescind the agreement and de- 
mand payment of the whole. If, however, the debtor has provided security 
for the payment of the instalments, the creditor may enforce his right against 
the security and cannot, on the debtor's failure to pay any instalment as 
agreed upon, at once demand rescission of the agreement ; but if the security is 
provided for the payment of all the instalments in their entirety and is in- 
divisible in nature, the creditor, in exercising his rights against the security, 
may satisfy his claim even in regard to the other instalments and even before 
they are due; provided that if interest is payable on the instalments no 
interest may be claimed by the creditor for those that are not due. (75) 

Although, on account of the destruction of the thing given as security, 
the creditor may before the date of payment is dus, require the debtor to 
furnish other proper securities, the debt is not therefore affected, and the 
creditor cannot demand payment until the date of payment is due. (76) 

No matter what arrangements may have been made by the chief ad- 
ministrative officer (of the district) for the merchants in distress, this is a 
matter concerning private rights and duties and therefore the arrangements 
have no binding effect on the creditor. (77) 

Compensation made by the Government to persons in distress being a 
matter between the Government and the persons in distress has nothing to 
do with the latter’s creditors. (78) 


Impossibility of performance of a contract through changes of circum- 
stances differs from non-performance of a contract. If one party to a contract 
wilfully fails to discharge his obligation under the contract, he is bound to 
compensate the other party for any damage thereby suffered by the latter, but 
if performance becomes impossible for a cause not attributable to the obligor, 
he is not liable for any damage that may be suffered by the other party, unless 
there is any special stipulation to the contrary. (79) 

A monetary obligation does not admit of the conception of impossibility 
of performance ; therefore if the date of payment of a debt is due, the debtor, 
unless there is any law or declaration of intention of the creditor to the con- 
trary, cannot demand an extension on the ground that he has lost his means 
to pay. (80) 

The debtor of a monetary obligation, although he may have lost his means 
to pay, cannot demand a reduction or remission of the debt against the 
intention of the creditor. (81) 


In the law of obligation a monetary obligation does not admit of the 
conception of impossibility of performance. If the debtor is for any reason 
unable to render payment this can only be considered as impossibility in 
execution and there must be a solution in the law of execution ; therefore, if 
for any reason payment cannot be rendered for the time being the debtor can 
only by obtaining the consent of the creditor, obtain an entire or a partial 
release of the debt or an extension of the date of payment, otherwise the 
creditor cannot be compelled to suffer any loss by a judicial process or ad- 
ministrative act. (82) 

If one party to a contract causes general damage to the other party 
through failure of performance, damages may be claimed. (83) 

lf prior to the partition of common property one or more of the co-owners 
without the consent of the rest enter into a contract with others for the transfer 
of the property, he or they are liable in damages, if the other party is bona fide 
and suffers damage through non-performance of the contract. (84) 

Gross negligence means complete absence of care; therefore if circum- 
stances could be foreseen by the exercise of a little care and yet no precaution 


th yr. A.C. 1310 (82) 4th yr. x - ag 


(74) Tth yr. A.C. 608 (78) 4 

(75) Tth yr. A.C. 608 (79) 7th yr. A.C. 1299 (83) 3rd yr. A.C. 

76) 3rd yr. A.C. 108 (80) 4th yr. A.C, 365 (84) 3rd yr. AC. W 
77) 3rd yr. A.C. 1189 (81) 3rd yr. A.C. 1054 
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was taken through neglect to exercise such care, it cannot be said that there 
ig no gross negligence. (85) 

The debtor is bound to perform his obligation to the creditor according 
to the purport of the obligation ; therefore if performance is not tendered 
according to the purport of the ‘obligation, the tender is inoperative. If, 
when performance is due, the debtor fails to tender it according to law, he is 
liable for default to the creditor. (86) 

When the performance of an obligation of a fixed date is not rendered when 
it is due, the debtor is liable for default and it is the same in case of an obliga- 
tion of no fixed date if 2 demand has been made by the creditor ; therefore, in 
case of secured obligations, if the debtor fails to render performance on the 
date of performance being due, where the date is fixed, or on a demand having 
been made by the creditor, where the date is unfixed, the creditor can forth- 
with dispose of the securities. (87) 

A debtor guilty of default is liable to the creditor for damages resulting 
therefrom, and after a debtor has been guilty of default, he is liable for damages 
even if the subject-matter of the obligation is lost or destroyed through an act 
of God or other force majeure unless he can prove that the damage is inevitable 
notwithstanding default in performance. (88) 

Where the date of performance of a monetary obligation is unfixed, the 
debtor is bound to pay on demand of the creditor. If he fails to pay after 
demand has been made, he is liable for interest for default in order to com- 
pensate the creditor for damage suffered. (89) 

In case of & monetary obligation having a fixed date for payment, al- 
though it may have been stipulated that no interest shall be paid, the stipula- 
tion can cover only interests within the date of payment. If however the 
debtor fails to pay after the date is due, the creditor is nevertheless entitled 
to interest since default. (90) 

In case of monetary obligations, although no stipulation has been made as 
regards payment of interests, the creditor is, if the debtor defaults, entitled to 
@ reasonable sum as interest for default. (91) 

If payment is not made when a debt falls due, the debtor is bound to 
pay interest for default in order to compensate the creditor for general damage 
suffered and, of course, cannot demand reduction or remission on the ground 
of suspension of his business, but the creditors may not in addition to 
interest for default demand any compensation for damage that could not be 
foreseen. (92) 

When interest for default becomes payable on the non-payment of a 
debt, the rate of interest, in case there is none provided by the parties, should 
be what is current in the district concerned. (93) 

The rate of interest for default should be the public market rate if any ; 
if not, it should be fixed according to what is common in business trans- 
actions. (94) 

When a debtor defaults he is liable to the creditor for damages. If the 
obligation is a monetary one, the amount of damages is assessed (by the pay - 
ment of interest) according to the current rate; provided that, if the rate 
agreed upon exceeds the current rate, the stipulated rate prevails. (95) 

Interest for default can be claimed only from the time when the debtor 
becomes liable for default. In cases of obligations having no fixed date for 
performance, liability for default arises from the time when the debtor re- 
ceives a lawful demand. (96) 

Where a debt carries no interest, the debtor is liable for interest only after 
he has been in default ; therefore the interest that may be demanded by the 
creditor is calculated only from the day next after demand for payment. (97) 

In case of debts where the rate of interest has been fixed by contract, 
interest for default should of course be calculated from tho day ot default up 
to the day of payment. This rule equally applies to bills and notes. (98) 

If the creditor rejects or cannot accept performance that is tendered, he 
is liable for default from the time tender is made. (99) 


(85) 4th yr. A.C. (90) 6th yr. A.C. 1305 (95) 3rd yr. A.C. 988 
(86) 3rd yr. A.C, 98 (91) 3rd yr. A.C. 343 (96) 5th yr. A.C. 917 
(87) 3rd yr. A.C, 834 (92) 3rd yr. A.C. 543 (97) 4th yr. A.C. 2191 
(88) 7th yr. A.C, 1282 (93) 6th yr. A.C. 876 (98) 4th yr. A.C. 1352 
(89) Sth yr. ALC. 428 (94) 5th yr. ALC. 248 (99) 6th yr. A.C. 1106 
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If the debtor lawfully tenders performance at the proper time and its 
acceptance is rendered impossible for causes attributable to the creditor, the 
ereditor is liable for default. (100) 

The fact that the buyer has previously indicated his intention not to 
accept performance does not exempt the seller from making a tender. If the 
seller has not lawfully tendered performance, that is to say, if he has not in- 
formed the creditor by proper means that he is ready to discharge his obliga- 
tion (e.g. to deliver the goods) and demand the acceptance of performance, he 
cannot make the creditor liable. (101) 

When a debtor tenders performance he must, in order that the tender may 
be according to law, tender the whole performance consistent with the purport 
of the obligation ; otherwise the creditor is entitled to reject it and cannot be 
held liable for default. (102) 

Tf, after the creditor has become liable for default the subject-matter 
of the obligation is destroyed by force mojeure the creditor is of course 
responsible for the damage, but the creditor is liable for default only if the 
debtor has tendered the whole performance consistent with the terms of the 
contract and the creditor has rejected it without justification. If the debtor 
has made his tender only in the form of Jip-service or has tendered performance 
only in rts, the creditor is entitled to reject it and cannot be held 
liable for default. (103) 

If the creditor rejects performance tendered or is unable to accept it, 
he is liable for default from the time the tender is made. (104) 

Though a creditor is liable for default when he rejects performance tender- 
ed or is unable to accept it, this only lessens the liability of the debtor but does 
not destroy the right of the creditor. (105) 

Where the court cannot consider that the creditor has in fact waived the 
interest, then, though no demand for interest may have been made for over ten 
years, this differs from the case of default on the part of the creditor as known 
to the law of obligation, and it cannot be held that the interest ceases to be 
payable on account of default. (106) 

The principle according to which damages may be claimed is that the 
debtor is made to compensate (the creditor) for damage arising in the ordinary 
course of events through failure of performance. (107) 

Damages that are payable should be confined to damage that arises in the 
ordinary course of events and damage that under special circumstances could 
be expected. (108) 

In civil cases there are general and special damages and the liability for 
the one differs from the liability for the other. Although there is no doubt 
that general damages are recoverable, special damages can be recovered only 
in the case where the parties have or could have foreseen the damage incurred ; 
otherwise the debtor is not liable. 

What is called general damage is not confined to direct damage. Even 
indirect damage, in other words, the loss of any benefit that may have been 
acquired by the creditor but is lost by him through the debtor’s failure of per- 
formance is also included. (109) 

A claim for damages can arise only when damage has been suffered. (110) 


Where the injured party is guilty of contributory negligence in causing or 
enlarging the damage, the court may take into account such contributory 
negligence in fixing the liability for the damage. (111) 

Although the amount of damages may be fixed beforehand by the partics, 
yet if it is clear that the agreed amount far exceeds the actual damage suffered, 
the court may nevertheless make considered reduction according to the 
actual damage suffered. (112) 

Stipulated damages are presumed damages fixed beforehand, differing 
from a pure gift for no consideration. If the amount is unrestricted in any 
way, the debtor may often through temporary inconvenience be victimized 
by the creditor at the expense of good custom, therefore, if the damages fixed 
by the parties are clearly in excess of the damage actually sufiered, the court 
may discretionally order a reduction on the application of a party, but it 
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cannot be held that since the damages fixed are excessive the whole contract 
is void. (113) 

If the parties to the contract have fixed the damages by contract such 
damages should be claimed on the strength of the contract and no further claim 
for damages can be made, for stipulated damages are according to custom 
intended to cover damage suffered and, by nature, cannot co-exist with any 
claim for damages (114) 

A person bound to deliver a thing is entitled to a claim in respect of ex- 
penses incurred on account of the thing or of injury caused by it, and has, 
when such claim is ripe, a lien on the thing until his claim is satisfied by the 
debtor. (115) 

In civil cases the existence of a right of lien depends on the fulfilment of 
two essential conditions, viz., (1) the thing, over which the right of lien is 
exercised, must be the property of the debtor and (2) the obligation giving rise 
to the lien must relate to the thing concerned. Though in commercial cases 
the right of lien is comparatively wider the thing detained must still be the 
property of the debtor. Jf the thing is the property of a third person it cannot 
be detained by the creditor, and though it may have been detained by mis- 
take, it must be liberated when the true owner claims it. (116) 

A person who, in possession of @ thing belonging to another, has acquired 
certain claims concerning the thing may detain the thing until the claims are 
satisfied and may satisfy such claims with the fruits of the thing. (117) 

A creditor when his claim is in danger of being not satisfied may, in order 
to preserve his right, exercise rights belonging to the debtor. (118) 


If a debtor performs any juristic act knowingly to the injury of the 
creditor, the creditor may take proceedings to have it revoked. (119) 

The creditor's right of revocation depends on the fulfilment of two essential 
conditions, viz., (a) the creditor has suffered damage through the act of the 
debtor, and (5) the debtor and the third party know at the time of the act that 
damage is caused to the creditor. (120) 

Where a debtor disposes of his property knowingly to the injury of the 
creditor and another person acquires a benefit thereby or therefrom, the 
creditor may make him co-defendant with the debtor in his action to revoke 
the transaction, only if such person knows at the time of the transaction that 
injury is caused to the creditor. (121) 

The effect of revocation is to restore things to their original condition 
as they existed before the transaction. The property lost by the debtor goes 
back to him and not to the person taking the proceedings ; therefore the persons 
actually benefited by a decree of revocation are the creditors generally. (122) 

In the law ot obligations the right of revocation does not depend on the 
insolvency of the debtor as an essential. So long as the act of the debtor is 
fraudulent against the creditor and the person benefited acts in concert or 
knowingly, this is a sufficient ground for revocation, although the debtor is not 
insolvent at the time when the act is done. (123) 


Paragraph III.—Assiqnment of Claims 

The assignment of # claim does not depend as essential to its validity on 
writing and notice to the debtor or his consent. (124) 

The assignment of a claim cannot take effect unless at the time of assign- 
ment the assignee consents to it. It cannot be operative by a mere ex purie 
declaration of the assignor. (125) 

What is called fees is remuneration agreed to be paid to persons who teach 
orinstruct. The nature of such claim does not forbid assignmeni and it cannot 
be considered as a special kind of claims incapable of being assigned to & 
third party. (126) 

The right of the master (instructor) to restrain an apprentice from trading 
in the same street is a privilege belonging to the master by virtue of his posi- 
tion as master. In the absence of customs to the effect that the son of the 
master should be considered part passu with the master, such privilece 
can only be considered as personal and cannot pass by succession or 
assignment. (127) 


(113) 6th yr. A.C. 1075 (118) 5th yr. A.C. 357 123) 7th yr. A.C. 619 
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_ Though a property right is generally speaking by nature transferrable by 
assignment or succession, yet if the existence of the right depends as its essen- 
tial on the position of the other party, that is it comes into existence because 
of the special relation in fact existing between the parties, it should, in the 
absence of any law to the contrary, be considered personal and incapable of 
being transferred by assignment or succession. (128) 

All claims are assignable except those which are made unassignable by 
contract and those which are not subject to attachment according to the law 
of execution. (129) 

The assignment of a claim arising from an obligation to order is, apart 
from any law or custom that may require a tripartite agreement, operative 
against the original debtor only when notice has been given to him ; for (1) 
this would protect the debtor against unexpected losses or other inconveniences 
and (2) such a claim differs from one arising from an obligation to bearer which 
is negotiable in character, and so the creditor need not be unduly protected, 
should at least give the debtor notice in order to make his claim 
operative. (130) 

With reference to the assignment of claims unless the debtor has no 
objection to the assignment and consents that any defence that existed before 
should lose its effect so that it becomes available only as a ground for a claim 
against the creditor, any defence that existed before notice was given to the 
debtor and available against the creditor can be pleaded against the assignee; 
therefore any defence such as illegality of the claim, defect, set off, release, 
etc., if they existed before notice was received by the debtor, can of course be 
set up against the assignee. (131) 

Though according to general principles the assignment of a claim arising 
from an obligation to order in order to be effective against the debtor does not 
require his consent, yet since there are still no express provisions of law on 
the subject, local customs still prevail, if there are any that bear on the 
subject. (132) 

A claim arising from an obligation to order, unless its assignment is 
forbidden according to its nature or by special agreement of the parties, can 
always be assigned by the creditor to a third party. If notice of assignment 
has not heen given to the debtor or his assent thereto has not been obtained, 
the debtor, in case he subsequently makes payment to the original creditor 
or has any other cause which should extinguish the obligation, may set it up 
as a defence against the assignee ; but the assignment itself does not depend on 
Notice or assent as essential to its validity, and if the debtor has not made 
payment to the original creditor or does not have any other cause that should 
extinguish the obligation, he cannot refuse payment to the assignee. (133) 

If the assignor of a claim has given the assignee an instrument of assign- 
ment and the assignee shows it to the debtor, notice should be considered as 
given to the debtor. (134) 

If the assignment of 6 claim arising from an obligation to order has been 
assented to by the debtor, it is binding on him and he must make payment to 
the new creditor, otherwise the payment will be of no effect. (135) 

The assignment of claims takes effect without the need of any special 
agreement made between the debtor and the assignee. Although the firm of 
the debtor may become bankrupt, yet, unless thero is any local custom which 
exempts a bankrupt firm from payment of interest or there is any special 
agreement between the parties that the principal of the debt should be re- 
paid without interest, the debtor should render payment to the assignee 
according to the terms of the original contract and cannot refuse to pay 
interest on the ground that the claim has been assigned. (136) 

In the assignment of claims notice to the debtor should be given or assent 
from him should be obtained, but this does not apply where there is any special 
custom to the contrary, or where, on account of nature of the claim, no notice 
can be given (e.g. obligations to bearer or orders to pay or deliver). (137) 


Paragraph IV.— Assumption of Debts 
If a person agrees with the creditor of a third party that he will pay if 


such third party does not, this is suretyship ; if however a person merely 
undortakos to pay the debt of a third party, this is assumption ofadebt. (138) 
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The assumption of a debt differs in nature from a contract of suretyship, 
for in the latter the surety undertakes to pay if the principal debtor fails to 
do so; whereas in the former the person assuming the debt takes over the 
debt and releases the debtor of it ; therefore a surety is according to law entitled 
to the plea of beneficium excussionis but a person assuming adebtisnot. (139) 

If the assumption of a debt is an act between a third party and the 
creditor, it is valid so long as the third party has made an offer and the creditor 
has accepted it, irrespective of the consent or knowledge of the debtor, and 
from then the person assuming the debt will be bound to make payment to the 
creditor. (140) 

The assumption of a debt only requires the consent of both parties ; it 
is not a formal act and so long as it can be proved that there is consent it is 
valid without the need of writing. (141) 

A change in the person of the debtor is a matter of great concern to the 
creditor; therefore a contract for the assumption of a debt made between a 
third party and the debtor cannot be valid without the consent of the creditor. 
(142) 

The assumption of a dobt is a matter of great concern to the creditor, If 
the creditor does not consent to it, he cannot be compelled to do so. (143) 

If a third party assumes the debt of a debtor with the consent of the 
ereditor, the assumption is in effect as against the creditor and from then the 
debtor will no longer be liable. (144) 

If a third party concludes with the creditor a contract for the assumption 
of a debt the creditor on the strength of such contract may at once demand 
payment from such third party. (145) 

A contract for the assumption of a debt is effected for the benefit of the 
debtor ; its object being the release of the debtor of his liability ; therefore as 
soon as the contract is concluded the person assuming the debt takes the place 
of the debtor and must render payment, The question of causa of the assump- 
tion of the debt as between the debtor and the person assuming the debt has 
no effect on the validity of the contract, for it is a matter that can be pleaded 
only as against the debtor, not the creditor. (146) 

If a third party agrees with the creditor to assume the debt of the debtor, 
he is on the strength of the contract of assumption bound to render payment to 
the creditor. The question of consideration received by such third party from 
the original debtor does not concern the creditor and unless there is any stipula- 
tion that the contract of assumption depends on the receipt of such considera- 
tion as a condition precedent or subsequent, he cannot refuse to make pay- 
ment on the plea that no consideration has been received. (147) 

As soon as a contract for the assumption of a debt has been lawfully con- 
cluded, the original debtor is in principle released from his liability for the debt 
and the person assuming the debt is bound to render payment to the creditor 
and, though the original debtor may afterwards again intend to pay, cannot 
escape liability unless payment is actually made. (148) 

The saying that a son must pay his father’s debt applics only in the case 
where the father is dead. If the father is still alive and the son having separate 
estate lives separately from him, the son is of course not responsible for the 
debts of his father, unless they havo been assumed by him. (149) 


Paragraph V.—Extinction of Obligations 


Sub-Paragraph I.— Fulfilment 


An obligation comes into existence as the result of the legal relationship 
between certain persons; therefore performance (i.e. fulfilment) should be 
rendered to tho creditor. (150) 

The performance of an obligation, in order to have the effect of fulfilment, 
must, if there is a contract, be tendered by the debtor, in accordance with the 
terms of the contract, to the person entitled to receive performance. (151) 

If, for the purpose of fulfilment delivery is made to a third party, it must, 
in order to be effective, be made with the consent or ratification of the creditor. 
(152) 
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In the fulfilment of obligations the performance must be rendered to the 
creditor or a person entitled to receive it ; otherwise it cannot have the effect 
of extinguishing the obligation, unless the creditor has consented to or ratified 
it or has been actually benefited by it. (153) 

Performance of obligations must be rendered to the creditor or any other 
person entitled to receive it. If the person is not entitled to receive perform- 
ance and performance is rendered to him, such performance, no matter whether 
it is intentional or out of negligence, cannot be considered as effective and the 
debtor is still bound to the creditor. (154) 

In the fulfilment of obligations the debtor must according to law render 
performance directly to the creditor. The fact that he has merely placed in 
the hands of the surety the money for payment without inquiring whether 


the creditor is benefited by it cannot’ be considered as effoctive fulfilment. 


(155) 

The fulfilment of an obligation need not be effected personally by the 
debtor to the creditor, but can be effected through an agent. 

If the debtor asks an agent to effect fulfilment of an obligation on his 
behalf, but the agent has not effected it, he cannot, on the demand of the 
creditor, exempt himself from liability on the plea that he has asked an agent 
to do so for him. (156) 

The fulfilment of an obligation should be effected to the creditor or his 
agent. The fact that money has been given to one’s own manager for purpose 
of payment cannot be considered as payment to the creditor. (157) 

A person who demands performance from the debtor must according 
to law be the person entitled to the obligation or, in case he is not, be the 
agent of the creditor ; otherwise he has no right to receive performance and 
still less the right to demand it. (158) 

An ordinary promissory note or bond is of course a strong piece of 
evidence of the existence of a debt, yet if the debtor is able to produce reliable 
evidence showing that the debt has been paid, then it is impossible not to 
consider the debt has been paid, even though the promissory note or bond may 
still be in the hands of the creditor. (159) 

An accord and satisfaction is effected merely through one party agreeing 
to deliver certain property other than the original thing to the other party and 
the other party agrecing to accept this for extinguishing the original obligation. 
It requires no written agreement. (160) 

The giving of other property than money in settling a debt is performance 
by accord and satisfaction. It has the same effect as fulfilment if the creditor is 
willing to accept the property. But the debtor has no right to insist on per- 
formance by accord and satisfaction and even though it may be beneficial 
to both parties, the creditor cannot be forced to accept it, unless there has been 
any special agreement between them. (161) 

The fulfilment of a monetary obligation to be effective in law must of 
course be effectod according to the tenor of the contract by the payment of 
money; but if the debtor has obtained the creditor's consent to accept 
another person’s claim transferred to him in satisfaction of the debt, this 
should also be considered in law as having the effect of fulfilment. (162) 

If an obligation hag been performed by a third party by means of accord 
and satisfaction and the creditor has accepted the performance, the obliga- 
tion is extinguished and the creditor cannot again demand performance from 
the debtor. (163) 

If the market price of bonds is short of their face value the creditor, unless 
he has agreed to accept them at their face value, cannot be forced to do so, 
although he may have agreed to accept them in satisfaction of the debt. (164) 

If a debtor is bound to the same creditor for several debts of the same kind 
and what he tenders in payment is not enough to satisfy all the debts, the 
debtor may at the time of payment determine which of the debts is to be 
satisfied. (165) 

If a debtor is bound to the same creditor for sevoral debts and has created 
several pledges securing them respectively, the pledges are of an independent 
character and the debtor may at the time of payment lawfully determine which 
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of the debts is to be satisfied so that the pledge by which the particular debt 
ig secured may be extinguished. (166) 

If a debtor is bound to the same creditor for several debts the subjects 
of which are of the same kind and what is tendered by the debtor in payment 
ig not enough to satisfy all the debts, the debtor should at the time of payment 
be allowed to determine which of the debts is to be satisfied and such deter- 
renga may be made by the creditor only when the debtor fails to do so. 

167) 

If a debtor indebted to the creditor for both capital and interest makes 
payment, the payment, unless special consent of the creditor to the contrary 
has been obtained, should first be applied to the interest, not the capital. (168) 


Sub-Paragraph 2.—Lodgement 


If the creditor is guilty of default in the acceptance of the subject-matter 
of performance and the debtor lodges it with a place for lodgement at the place 
of performance, or if a party to an action lodges the subject-matter of per- 
formance with the court, he is released from the obligation. (169) 

Where the creditor is guilty of default, or there are other just causes, the 
debtor may lodge the subject-matter of performance for the benefit of the 
creditor and so release himself from the obligation. Once the subject-matter 
of performance has been lodged by tho debtor, the creditor bears the risk of 
its destruction, loss, or damage and the debtor is free from liability for 
in terest or other liabilities. (170) 

After a lodgement has been effected the debtor shall forthwith give the 
creditor notice of the lodgement. Failure to give notice would still render 
him liable for damages. (171) 

On principle notice of lodgement should be given to the creditor, but if 
the debtor cannot ascertain where he is, notice given to the middleman can 
also be considered effective. (172) 

The place of lodgement is a necessary matter in the notice, for, if the 
creditor is not informed of the place of lodgement, it is unfair to make him 
responsible for default. (173) 

If, after the subject-matter of performance has been lodged, it is destroyed 
or damaged through the fault of the place of lodgement or other accidents, 
the creditor can only bear the loss himself or sue the place of lodgement for 
damages according to law, but cannot demand performance again from the 


debtor. (174) 
Sub-Paragraph 3.—Set-off 


In order to set-off an obligation there are four essentials (1) the parties 
must be bound to each other for debts the subject-matters of which are of the 
same kind, (2) the debts on both sides are due, (3) set-off must be allowed 
according to law and the nature of the debt, and (4) no contrary intention has 
previously been expressed by the parties. If any one of these essentials is 
wanting no set-off can be maintained. (175) 

The essential required in the set-off of a debt that the debts on both 
sides must be of the same kind in regard to the subject-matter means that the 
performances in both cases must be of the same kind, not that the causa of 
the debts must be the same ; and what is said about the want of a contrary 
intention being expressed by the parties means that the parties have not, be- 
fore any set-off is claimed, stipulated that no set-off is allowed, not that set- 
off must have the consent of both parties. (176) 

In order to set-off a debt various conditions must be fulfilled, one of them 
being that the debts on both sides must be due. Therefore assuming other 
conditions are fulfilled, it is s0 long as the debt on one side is not due still not 
right for the other side to refuse performance by claiming a set-off. But 
though the debt on one side may not be due when set-off is claimed, yet if 
the dispute results in litigation and, pending the litigation, that condition is 
fulfilled, the court cannot hold that the set-off is unlawful. (177) 

Where two persons are indebted to each other for debts the subject- 
matters of which are of the same kind and both of which are due, either debtor 
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may claim to set-off the debt due from him against the debt due to him, if 
the other conditions essential to a set-off are fulfilled. (178) 

The act of set-off on the part of one party cannot be effective unless various 
conditions are fulfilled—particularly both parties must be indebted to each 
other. If one of the parties is not indebted to the other there can be no ques- 
tion of set-off and there is no need to trouble about the other conditions. (179) 

A secured debt may be set-off against an unsecured debt. (180) 


If two persons are indebted to each other for debts the subject-matters 
of which are of the same kind and both of which are due, either debtor may 
set-off his debt against the debt due from the other. A set-off is intended to 
save the trouble of performance that would be incurred on both sides and is not 
confined to cases where the places of performance are the same. A set-off 
is possible even where the places of performance are different. (181) 

If two persons are indebted to each other for debts the subject-matters 
of which are of the same kind and both of which are due, a set-off may be 
claimed, and this is not confined to cases where the amounts of the debts are 
the same. (182) 

Where the debtor is entitled to set up the defence of set-off against the 
creditor on account of the fact that they are mutually indebted, he may do so 
even as against a creditor by subrogation. (183) 

The set-off of a debt has the effect of extinguishing the obligation from 
the time when the set-off should take place. (184) 

The set-off of a debt has the effect of cancelling the debts on both sides 
to the proper amount from the time when the set-off should take place, no 
matter when the declaration of intention is made. (185) 


Sub-Paragraph 4.—Novation 


A novation by the change of the debtor cannot be of any effect without 
the consent of the creditor. (186) 

A novation by the change of creditor is often employed in contract for the 
purpose of defrauding others ; therefore in all systems of law it is common to 
require that written evidence of the date of novation is necessary in order that 
it may avail as a defence against a third party. Although there are yet no 
express provisions in our existing law concerning the matter, yet there can be 
no doubt that the party who sets up the novation should prove the date of the 
novation. (187) 

A third party who enters into a contract of novation with the creditor 
and thereby becomes the debtor cannot escape liability to the creditor, if the 
contract novated is not originally void or has been avoided. (188) 


Sub-Paragraph §.—Release 


The release of an obligation must be effected by a declaration of intention 
by the creditor to the debtor to that effect. (189) 

The release of an obligation must be effected by an express or implied 
declaration of intention on the part of the creditor. (190) ; 

If the obligation is merely not enforced after it is due, but there is no 
negative act that can be considered as an act of implied release, it cannot be 
said that the obligation is extinguished. (191) 

The relation of a debt is o relation between definite parties. The debtor 
cannot demand a release from the creditor on the ground that he has been 
released by other creditors. (192) 

If in case of monetary obligations, there is 4 stipulation between the parties 
for the payment of interest, the debtor, unless he has obtained the consent of 
the creditor, cannot on any ground demand a reduction or remission. (193) 

If, on account of the diminution of the means of the debtor his property 
is employed for the satisfaction of part of the claims of the creditors, the credi- 
tors, though they may have accepted such payment, cannot be considered to 
have waived the part unpaid, unless they have made a declaration of intention 
for the release of such part or, at the time of the acceptance of payment, re- 
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turned the bond to the debtor to be destroyed under circumstances that can 
be considered as an implied release. (194) 

If the creditor releases the debtor from his obligation and the declaration 
ey rennin to release is not void or voidable, the obligation is extinguished. 
(195) 

The release of an obligation being the waiver of a right can be accomplish- 
ed by the creditor alone ; therefore if the creditor voluntarily makes a release 
by an express declaration of intention to the debtor, it is certainly binding on 
him and cannot be revoked by him at will. (196) 

Whether an obligation is to be released is a matter which the creditor is 
entirely free to decide. The court cannot decree a release contrary to the 
intention of the creditor. (197) 

If the existence of an obligation is once recognized by the court, it cannot, 
unless there sre any legal reasons for a release, decree a reduction or remission 
of the obligation contrary to the intention of the creditor. (198) 


Paragraph VI.—Merger 
Sub-Paragraph 6.—Plurality of Creditors and Debtors 


The creditor may not hold one of several joint debtors liable for the whole 

debt if it is not a joint and several debt. (199) 

ere several debtors are responsible for an obligation capable of divisible 
performance, each debtor is, in the absence of any declaration of intention to 
the contrary, liable for an aliquot part of it. (200) 

Where several persons are jointly bound together by contract for an 
obligation capable of divisible performance, the rule should be that they are 
liable for an aliquot part unless they have expressly been made jointly and 
severally liable ; but where any of the joint debtors has no means to discharge 
his share of the obligation, or his whereabouts is unknown, or he is residing in 
e distant foreign country, the other debtors are then liable in equal proportion 
for the deficit. (201) 

In a joint and several debt, the creditor may demand performance of the 
whole obligation from any of the debtors, and the person who discharges the 
whole obligation may demand contribution from the other debtors. (202) 

According to the nature of a joint and several obligation if the creditor 
demands performance from one of the debtors, the demand is also operative 
as against the other debtors. (203) 

If one of several joint creditors makes a declaration of intention to the 
debtor for a release of the debt, the release is effective only as concerning his 
share of the debt. (204) 

The principle that a son must pay his father’s debts is recognized by the 
law in force, but if on the death of the father, it was all the male children who 
succeeded to his property, the liability to pay should be borne by all of them. 
Therefore, though before partition of the property demand for payment of 
the whole debt may be made on any one of the children, a different decision 
must be rendered in case demand is made after the partition of property. (205) 

A debt eontracted by brothers jointly before partition of property to 
be repaid after it should, in the absence of any joint and several agreement 
or any lawful transier of the liability, be repaid in equal shares by the brothers 
according to the principle of @ joint debt ; the creditor cannot demand pay- 
ment from only one of them nor can any of the debtors refuse to pay on the 
ground that such and such of them has been charged with the duty to pay; 
but if it can be proved that any of them is absolutely destitute of means to 
pay, the others who have the means cannot escape the liability to make a 
rateable contribution for the payment of his share. (208) 

If a debt for che benefit of several brothers having common property is 
contracted in the name of only one of them (who is in charge of the property), 
he, on being sued by the creditor for payment of the whole debi, should pay 
off the debt with the common property in his possession and cannot refuse 
to pay on the plea that the liability should be borne rateably by all of them. 
(207) 


(194) 3rd yr. A.C. 498 (199) 3rd yr. A.C. 9 (204) 6th yr. A.C. 791 
(195) 3rd yr. A.C, 636 (200) 6th yr. A.C. 1169 205) 3rd yr. A.C. 9 
(196) Sth yr. A.C. 25 (201) 6th yr. A.C. 644 (206) 7th yr. A.C. 628 
(197) 3rd yr. A.C. 22 (202) 4th yr. A.C. 742 (207) 7th yr. A.C. 519 
(198) 3rd yr. A.C. 57 (203) 4th yr. A.C. 12 
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If one member of a family contracts a debt in his own name such debt 
cannot be discharged with the whole unpartitioned property ; but if thed ebt 
is contracted on behalf of the family, such debt should be borne by all the 
members of the family and the creditor may certainly levy execution on the 
whole unpartitioned property. (208) 


Carrer II.—Conrract 


Paragraph 1.—General Rules 
Sub-Paragraph 1.— Validity of Contract and its Purport. 

If s person is bound to another to do or not to do a certain act, a con- 
tractual relation exists between the parties unless there are other causes. (209) 

Under the declaration of intention is invalid in law, or there are grounds 
for dissolution or avoidance of the contract, the rights and obligations arising 
from a contract made between the parties are certainly binding. (210) 

Once 2. contract is made, the private rights and obligations thus created 
are binding. Therefore unless the other party consents, or has committed a 
breach of the contract giving rise to a ground for dissolution of the contract, 
one party alone cannot evade the obligations by which he is bound under the 
contract. (211) 

A contract lawfully made is binding on the parties, unless it has been law- 
fully dissolved or otherwise avoided. (212) 

If the delivery of the subject-matter of the contract is absolutely im- 
possible from the objective standpoint, the contract is of course invalid ; 
but if the debtor is merely bound to deliver a non-specific thing within a com- 
paratively short time this is not an impossible performance and the contract 
can not bo considered invalid. (213) 

A contract that is not contrary to law, public safety, or good customs 
should be considered valid. (214) 

Unless the contract made between the parties is contrary to any obligatory 
law, the court should give its decision based on the intention declared in the 
contract. 

It is essential to the validity of a contract that the act must be legal. If 
a contract is concluded for an illegal object, it is certainly void in law, and the 
rights and obligations arising from the contract also cannot exist. (216) 

It is essential to the validity of a contract that the act must be legal. If 
& contract is concluded for an illegal object or an object contrary to public 
safety or interest, it is certainly void in law and no right or obligation can arise 
from such a contract. (217) 

If the illegal act forms only part of the contract, it is not the whole con- 
tract that is invalid but only the illegal part that is invalid. (218) 

Betting is forbidden by the existing law in force. Even speaking from 
the principles of civil law, a contract that has betting as its object is one 
whereby the debtor is asked to do an illegal act and so cannot be considered 
valid and no right and obligation would arise from it. (219) 

A penalty imposed by a private person cannot be considered valid in law ; 
for, according to the law of the country, a proper sanction is provided by the 
state for every illegal act, whether it is a crime or a civil wrong causing injury 
to private individuals and giving rise to an action for damages, and therefore 
no private right to impose penalty can be recognized. Moreover for the sake 
of maintaining justice and social order still less is it possible to allow direct 
imposition of penalties between private individuals. (220) 

The purchase or sale of a wife is forbidden by the “ Law Present In 
Force.” If the husband has no intention to sell his wife but has been induced 
by fraud to part with her, this is a fortiori forbidden by law, and it is impossible 
that such @ contract can be considered valid. [See Tsing Code, Chapter on 
Adultery, Art. relating to offences concerning Wives.] (221) 

The purchase or sale of persons to be wives or concubines being expressly 
forbidden by the existing law, any contract having such forbidden matter as 
its object is of course invalid. [See Tsing Code, Art relating to the Prohibi- 
tion of Purchase or Sale of Persons.) (222) 


(208) 7th yr. A.C. 457 (213) 6th yr. A.C. 1075 (218) 3rd yr. A.C, 932 
(209) 4th yr. A.C, 1257 (214) 4th yr. A.C. 1488 (219) 4th yr. A.C. 436 
(210) 3rd yr. A.C. 241 (215) 4th yr. A.C, 2248 (220) 3rd yr. A.C, 207 
(211) 3rd yr. A.C. 1235 (216) 3rd yr. A.C. 753 (221) 5th yr. A.C. 656 
(212) Sth yr. A.C. 985 (217) 3rd yr. A.C. 1035 (222) 7th yr. A.C, 427 
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If one party wishes to vary the terms of the contract, he must obtain the 
assent of the other party before such variation can be valid. (223) 

Astipulated penalty is merely damages fixed beforehand and the liabilities 

of the parties to a bilateral contract are not necessarily the same in law. 
@ penalty has been stipulated only in regard to breach of contract by one party, 
the liability of the other party, in case a breach of contract is committed by 
him, should be fixed according to the ordinary rules of law, and it cannot be 
contended that the contractis unlawful (i.e. the other party is not bound) 
because a penalty has been stipulated only in respect of one party. (224) 

A contract, though unusual, is nevertheless valid if it is not contrary to 
any obligatory law or good customs or public order. (225) 

An aleatory contract, if not forbidden by law, is not invalid. (226) 

A contract being not a formal act does not require writing as essential to 
its validity ; therefore the question of existence of the obligation does not 
depend merely on whether there is any memorandum in writing or not or on 
what is stated in the memorandum, but on whether in fact there are declara- 
tions of intention between the parties ad idem and whether such declarations 
are lawful. (227) 

A contract does not require writing for its existence. If it can be proved 
by any witness or other means that the declarations of intention made by the 
parties are ad idem, it will be sufficient. (228) 


Sub-Paragraph 2.—Effect of Contract 


An obligation arising from a contract should be discharged according to 
the tenor of the contract. (229) 


Where both parties are mutually bound to each other, they should, accord- 
ing to the principles of reason and justice, discharge their obligations at the 
same time. (230) 

If one party to a bilateral contract does not perform his part of the 
obligation, the other party may refuse to discharge his part. (231) 

Where one party to a bilateral contract is, for causes not attributable to 
the parties, unable to fulfil what he is bound to fulfil, he is not entitled to 
demand fulfilment from the other party, but if only a part cannot be fulfilled, 
the fulfilment from the other party must be reduced according to the rules 
governing the reduction of purchase money. (232) 

Where one party to a bilateral contract is for causes attributable to him- 
self unable to discharge his obligation, the other party may rescind the con- 
tract. (233) 


If for causes attributable to the debtor a part of the contract cannot be 
fulfilled and the other part that can be performed is not beneficial to tho credi- 
tor, the creditor may rescind the contract it what can be performed is not 
beneficial to him. (234) 


If one party to a bilateral contract is guilty of delay in the performance of 
his part of the obligation, the other party may demand performance within 
a reasonable period prescribed by him. 

If the party guilty ot delay fails to perform even within the period pre- 
scribed, the other party may claim damages for breach of contract or rescind 
the contract. (235) 

If the vendor has delivered the land according to the contract, the pur- 
chaser may not refuse to pay the purchase money without just cause. If the 
purchaser purposcly delays in the performance of his duty to pay for reasons 
not provided in the contract and pays no attention to the matter even after 
demand, the vendor may claim rescission on this ground. (236) 

If one party to a bilateral contract to be performed by instalments law- 
fully tenders performance of the first instalment and the other party rejects 
it without discharging his obligation at the same time, the former may claim 
the rescission of the whole contract on the ground of non-performance of the 


first instalment. (237) 
(223) 3rd yr. A.C. 1074 (228) 7th yr. A.C. 1027 (233) 7th yr. A.C. 429 
(294) 6th yr. A.C. 1075 = (229) 4th yr. A.C, 2113 (234) 4th yr. A.C. 1012 
(225) 3rd yr. A.C. 119 (230) 3rd yr. A.C. 1041 (235) 4th urs 45 Cc. ai0e 
(226) 7th yr. A.C. 683 (231) Sth yr. A.C. 430 (236) 4th yr 
(227) 4th yr. A.C. 230 (232) 4th yr. A.C, 2365 (37) 6th Pe re c: 1331 
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If one party to a bilateral contract has lawfully tendered his performance 
and the other party fails to discharge his obligation after réquest, the former 
may, apart from demanding performance, sue for damages arising from failure 
of performance. (238) 

If before the partition of the common property one or several of the co- 
owners make a contract without the consent of the others for the assignment 
of the property, such contract is nevertheless valid in the law of obligations, and 
the other party, if bona fide, may, according to the laws of obligation, claim 
the return of the purchase money and damages aswell. (239) 

A contract that gives rise to obligations being a legal relation between 
definite persons, is not binding on third parties without special cause. (240) 


Sub-Paragraph 3.—Rescission of Contract 


Where one party is according to the contract entitled to rescission he 
should in exercising his right of rescission do so by making a declaration of 
intention to the other party. (241) 

A contract of sale may in principle be rescinded by the mutual consent of 
both parties. The purchaser alone cannot claim rescission on the ground that 
he is pressed for money. (242) 

Although, once a contract is made, the private rights and obligations thus 
created are binding on the parties, yet, if one party commits a breach of the 
contract by non-performance, the other party may claim rescission according 
to law. (243) 

If only one or several of the parties to a contract commit a breach of the 
contract, the other party, in the absence of any declaration of intention to the 
contrary made at the time when the contract was entered into, can only sue 
them for specific performance or for damages, but he cannot on that ground 
claim rescission of the whole contract. (244) 

If the payment of a debt has through the mediation of the chamber of 
commerce been settled by way of composition, this constitutes a contractual 
relation between the parties. Unless such a contract is observed by the parties, 
it is rescindable on the debtor’s failure to discharge his obligation and the 
creditor may still sue for the original amount. In such cases the competent 
court should exercise jurisdiction, for such cases unlike cases of judicial com- 
promise are incapable of execution. (245) 

Where a contract is rescinded by the parties each party is bound to 
ee the other party to his original position as existing before the contract. 
(246 

The duty of the debtor to make restoration should conform to the state 
of things existing eat the time when the contract was made. (247) 

After the rescission of the contract all rights and duties should be restored 
to their original positions, and in regard to money that should be restored 
interest should be paid from the day of receipt up to the day of restora- 
tion. (248) 

If 8 contract is rescinded on account of non-performance of duties stipulat- 
ed in the contract, interest for dulay must be paid if there is delay in the 
restoration of money. (249) 


Paragraph II.—Purchase and Sale 
Sub-Paragraph 1.—General Rules 


In asale generally there must be definite parties, that is to say, there must 
be a mutual declaration of intention between vendor and purchaser before 
there can be a contract of sale. (250) 


A sale can be effected either by word of mouth or by writing. (251) 


Whether there is any memorandum of sale or whether such memoran- 
dum, if any, has been initialed by the parties is not essential to the validity ¢5: 
ofa ponteace of sale. (252) 

(238) 7th yr. A.C. 849 (243) Sth yr. A.C, 392 (248) 3rd yr. A.C. 206 

(239) 6th yr. A.C. 1230 (244) 4th yr. A.C, 2452 (249) 6th yr. A.C. 248 

(240) 3rd yr. A.C. 483 (245) 5th yr. A.C. 867 (250) 6th yr. A.C. 179 

(241) 4th yr. A.C. 2020 (246) 6th yr. A.C. 596 (251) 3rd yr. A.C. 97 

(242) Sth yr. A.C. 471 (247) 6th yr. A.C. 1016 (252) 4th yr. A.C, 1298 
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In the law of obligations a contract of sale of immovable property, is 
effected merely by the agreement of the parties, writing being unessential ; 
therefore so long as it can be proved by lawful means that there is an agreee 
ment to buy and sell between the parties, the existence of the contract of sal- 
cannot be disputed, notwithstanding that there is no memorandum of the 
sale or that the memorandum, if any, is incomplete. (253) 

The giving of earnest money is not a thing indispensable in @ contract of 
sale generally. It may merely be made an auxilliary condition at the time 
when the contract is concluded. (254) 

The transfer of property and the payment of price are merely effects 
resulting from a contract of sale; they are not essential to its existence. (255) 


A fixed price is of course essential to the validity of a contract of sale, but 
it need not be fixed in a concrete way. So long as it can be determined by & 
definite process of calculation, it will do. (258) © 

The fact that the quality of the goods is not determined at the time when 
the contract is made does not affect the validity of the contract. (257) 

If a person without authority agreea with another to sell some property 
belonging to a third person, the contract so made between the parties gives 
rise to rights and duties in the law of obligations, but the person agreeing 
must first acquire the property from the third person and make a valid transfer 
of it. (258) 

The sale of a thing capable of being acquired in the future, though it does 
not have the effect of transferring the property immediately, is not an act 
forbidden by law. (259) 

That the contract of sale must be the outcome of the free will of the parties 
ig essential to its validity, but if a person is compelled to sell or purchase by the 
authorities as a result of execution or the exercise of lawful administrative 
power, the sale is valid, though there may not be intention tosell. (260) 

If the owners of an immovable property sells it twice, the second con- 
tract of sule, no matter whether the vendor acts bona fide or not, produces 
effect only in the law of obligations. (261) 

If after a contract for the sale of immovable property has been made both 
parties regret its conclusion, the should assume due responsibilities, though 
they are allowed to cancel it. As to what responsibilities they should assume 
this is a matter that varies with the customs of different places and should be 
decided by reference to the customs of the place where the contract is 
made. (262) 

The right of the purchaser to rescind the contract by forfeiting the eamest 
money must be exercised before the other party has begun performance 
(if there is a date fixed for performance, the arrival of the date is considered to 
be the commencement of performance). It does not mcan that the contract 
may bo rescinded at any time by one party. (263) 

If in a preliminary agreement of sale it has been stipulated that a formal 
contract shall be drawn up within a certain timo and the parties fail to make 
any declaration of intention within such time for the conclusion of the formal 
contract, the preliminary agreement becomes void. (264) 


Sub-Paragraph 2.—Effect of Sale 


If a contract for the sale of an immovable property hes been lawfully 
concluded the vendor is bound to have a deed executed (ic. a real contract} 
and deliver it to the buyer, unless the contract is void or voidable or has been 
lawfully rescinded by the parties. ‘Therefore if any third party makes any 
claim to the subject-matter of the contract so as to prevent the deed from being 
executed and delivered, the vendor is bound to satisfy the claim and render 
performance in full, unless he has stipulated for the transfer of the subject- 
matter to the purchaser with its incumbrance. (265) 

If a real right in immovable property is created or transferred by means of 
a juristic act, a written instrument is of course essential, vet before any written 
instrument is executed, the obligatory contract lawfully made between the 


(25%) 3rd yr. A.C. 45 (263) 3rd yr. A.C. 972 
(259) 6th yr. A.C. 815 (261) 3rd yr. A.C, 321 
(260) 3rdoyr. A.C, 1049 (265) 3rd yr. A.C. 916 
(261) 4th yr. ACL 2256 

(262) 3rd yr. A.C. 453 
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parties cannot be said to be invalid ; therefore, although no written instrument 
may have been executed, the purchaser, basing himself on the contract of sale 
(obligatory contract), is entitled to demand that a written instrument should 
be executed by the vendor and, on his failure to comply with the demand, to 
have the instrument executed by other proper means (such as a vesting order 
of the court instead of a declaration of intention) in order to have the owner- 
ship vested in him. (266) 

The subject-matter of a sele need not at the time of the sale belong to the 
vendor. In this case, since the appellant has contracted with the appellee to 
sell that piece of land, he is bound to transfer the ownership of the land with 
delivery of it, no matter whether or not it belongs to him. (267) 

In a sale at a fixed date neither the goods nor the price need be delivered 
or paid immediately on the conclusion of the contract, and the sale is not 
invalid if the delivery of the goods and the payment of the price do not take 
place until the date arrives. (268) 


When a contract of sale is concluded the vendor is bound to transfer the F; 


property in the subject-matter of the sale with delivery of it. If he cannot 
do so, the purchaser may certainly rescind the contract. (269) 

If the purchaser in a contract of sale fails to pay the purchase price when 
the vendor has delivered the subject-matter of the sale, the vendor may of 
course rescind the contract. (270) 

If the vendor has delivered part of the subject-matter of the sale and the 
purchaser has paid part of the purchase price, the vendor cannot exercise the 
right of rescission. (271) 

If the subject-matter of the sale is of a divisible nature, there is nothing 
wrong for the purchaser to rescind the contract in relation to the part that 
cannot be delivered by the vendor and yet claim performance of the con- 
tract. (272) 

If the vendor, after he has received the purchase money, cannot deliver 
the goods on the date of delivery, the purchaser may claim the return of the 
purchase money with interest and, if on the date on which delivery should be 
made the market price of the goods go up in excess of the purchase price, may 
also claim damages. (273) 

When a contract of sale is concluded, the vendor is bound to transfer the 
property in the subject-matter of the sale, with delivery of it and, if he cannot 
do so, the purchaser may certainly rescind the contract. As the cause of 
rescission is attributable to the vendor, he should bear the expenses of the 
contract, apart from returning the purchase money received by him. (274) 

If the subject-matter of the sale consists in a right belonging to another 
person and the vendor fails to have it acquired and transferred to the purchaser, 
the purchaser may rescind the contract as he pleases. If the right forming 
the subject-matter of the sale only in part belongs to another person and 
there are circumstances showing that, if the purchaser knew of this at the time 
of the sale, he would not have concluded the contract even in regard to the 
other part, he may rescind the contract even in regard to such part (t.e. the 
part not belonging to another person.) (275) 

Where the subject-matter of the sale consists in a right belonging to 
another, the purchase cannot rescind the contract, unless the vendor fails to 
have the right acquired and transferred to him. (276) 


Where the subject-matter of the sale consists in a right belonging to 
another, the vendor is bound to have such right acquired and transferred to 
the purchaser. Ii he fails to effect such a transfer, the purchaser may rescind 
the contract and, as a result of the rescission of the contract, the vendor 
must, apart from refunding the purchase money, pay interest from the date 
of receipt. (277) 

Where the subject-matter of the sale consists in a right belonging to 
another, the purchaser, though he may rescind the contract if the vendor 
fails to have the right acquired and transferred to him, cannot claim damages 
if he knew that the right did not belong to the vendor. (278) 


(266) 3rd yr. A.C. 57 (271) ibi (276) 7th yr. A.C. 364 
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(268) 6th yr. A.C. 458 (273) 3rd yr. A.C. 1066 (278) 4th yr. A.C. 1049 
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Asale being a bilateral contract, performance on both sides should be con- 
temporaneous ; therefore the delivery of the subject-matter of the sale and the 
payment of the purchase price should, in the absence of any declaration of 
intention between the parties to the contrary, take place at the same 
time. (279) 

A sale is not invalid merely because the date of delivery of the subject- 
matter of sale is fixed only by one party. (280) 


The assignor of a right is bound to warrant the assignee for quiet enjoy- 
ment ; therefore if the true person entitled makes his claim to the right trans. 
ferred, thereby causing damage to the assignee, the assignor cannot escape 
liability. (281) 

If in a contract of sale there is a third person making a claim to the thing 
sold, the purchaser may in a suitable way stop payment of the whole or part 
of the purchase money. (282) 

Where some person is entitled to a claim against the subject-matter 
of the sale of which the purchaser is ignorant, the purchaser may demand s 
reduction of the purchase price and, if he is prevented by the existence of the 
claim from realizing the object of the purchase, he may even rescind the con- 
tract. (283) 

Although it is stated in the deed that in case there is any trouble that. 
may arise in relation to the thing sold, the vendor shall be responsible, this 
only means that he is bound to warrant for quiet enjoyment and against de- 
fects. He cannot be held responsible for a purely illegal act done by a third 
person to the subject-matter of the sale. (284) 

On account of defects in the subject-matter of the sale for which the 
vendor is responsible, the purchaser may rescind the contract of sale. (285) 

A vendor is bound to warrant against defects in the subject-matter of the 
sale ; therefore unless the purchaser has expressly or impliedly recognized that 
the land (subject-matter of sale) is free from defects, the vendor is not dis- 
charged. (286) 

If, at the time when the contract was made, the purchaser expressly re- 
lieved the vendor of his liability for warranty against defects, he cannot of 
course afterwards claim to rescind the contract on account of defects. (287) 

If, before delivery of the premises sold, they are burned down through 
the negligence of the tenant, there is nothing unlawful in insisting on a reduc- 
tion of the purchase price. (288) 

If the goods ordered are not specific goods and at the time of delivery 
their quality and quantity are in accord with the order, the purchaser has no 
right to ask where the goods come from ; therefore what the vendor has to do 
is simply to have the goods ready, and if the purchaser fails to take delivery 
of the goods within the proper time after the invoice has been sent to him, he 
is liable to the vendor for any damage caused to him, (289) 

The draft civil code of the Tsing Dynasty not being promulgated, its 
provisions cannot of course be applied, and, even when they are looked at as 
legal principles, the provision in Article 592 of the draft code, namely, ‘ to 
be fixed according to the market price ”’ refers only to the case where no price 
has been fixed by agreement between tho parties. If at the time of the sale 
the vendor has communicated to the purchaser the price of the goods and the 
latter has no objection to the price charged by the vendor and accept the goods, 
he may in law be presumed to have agreed to it. As such price can in law be 
considered as one fixed by agreement of the parties, there is no room for 
increase or reduction. (290) 

As the parties to a sale are free to fix the price of the goods according to 
their own intention, there is no system of law which in time of peace would 
fix a uniform price, so that even though the vendor may have sold goods to 
others at a lower price, the purchaser cannot on that ground insist on a re- 
duction if he has agreed to what is charged. (291) 

The purchaser should from the time of delivery of the subject-matter 
pay interest on the purchase money, unless there is a date fixed for the payment 
of the purchase money. (292) 


(279) 6th yr. A.C. 1075 (284) 3rd yr. A.C. O81 (289) 4th yr. A.C, 2231 
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e 
When a contract of sale has been concluded the purchaser is at once 
entitled to require the vendor to transfer the ownership of the thing purchased 
to him, and this claim arising from the contract of sale may also be assigned 
to others by the purchaser. (293) 


Sub-Paragraph 3.—Re-purchase 


An agreement for re-purchase within an unlimited period is not forbidden 
by the law of any country, so that there is no question of its validity. (294) 


An obligatory contract can affect only the parties to it and cannot as a 
Tule be set up against a third party. But an agreement for re-purchase made 
between vendor and purchaser, at the time of sale is, for the protection of the 
interests of the vendor, generally considered by law as binding on a third party 
with notice. This is indeed the general custom of this country. (295) 


Sub-Paragraph 4,—Special Kinds of Sale (nil) 
Paragraph I1I.—Ezchange (nil) 
Paragraph IV.—Gifts 


A gift is not a formal act. If there is any thing other than writing which 
can prove the existence of the contract, it should be considered valid. (296) 

There is no provision in the existing law regarding the revocation of gifts. 
According to the principle that custom prevails in the absence of express law 
and legal principles prevail in the absence of custom, a gift made by a declara- 
tion of intention in writing is irrevocable without just cause, nor is a gift made 
verbally revocable when the subject of gift has been delivered. This principle 
cannot be contravened, whether or not the successor of the donor should have 
the same right ; for settled legal relation should be respected in order that 
society may have safety and tranquillity. (297) 

If the donee has intentionally or through gross negligence done an un- 
pardonable act of ingratitude, to the donor, his successor or near relative, the 
donor or successor may revoke the gift. (298) : 

If a gift is made subject to restraint as to alienation, such restraint, once 
consented to by all the parties, should be effoctive. (299) 

A gift of immovable property becomes effective from the time the parties 
make their declaration of intention, and writing is the most reliable means for 
making the declaration of intention. (300) 


Paragraph V.—Ordinary Lease 


An ordinary lease being a contract consensu is effected by one party 
agreeing to let a certain thing to the other party for use and by the latter 
agreeing to pay the rent agreed upon ; therefore if the two things, viz., the 
subject-matter of the lease and the rent, have been agreed upon by the parties, 
the essential elements of the contract are present and the contract of lease 
should be considered as validly made. (301) 

Unless otherwise stipulated in the lease, the landlord is bound to make 
necessary repairs in respect of the premises let by him, and if he fails to mako 
such repairs within o reasonable period after the tenant has given him notice, 
the tenant may effect the repairs himself and sue him for the expenses 
incurred. (302) 

If the lessee has incurred ameliorating expenses in respect of the thing 
leased so as to enhance its value, compensation should be paid by the lessor in 
regard to the enhanced value that still exists. (303) 

The lessee is responsible to the lessor for the safety of the thing leased. 
He is bound to take the highest care, i.e., he is responsible for the care of a 
good trustee. (304) . 

The lessee is, so long as the thing leased has not been returned to the 
lessor, responsible for the safety of the thing leased, and will be liable in 


damages if the thing leased is lost or damaged through a breach of this gana 


duty. (305) 
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If the lessee sub-lets the thing leased to another person, he is still res- 
ponsible to the lessor for the safety of the thing leased, no matter whether the 
sub-lease is lawful or not ; therefore he is responsible for the wilful default or 
negligence of the sub-lessee in the same way as for his own. (306) 

If, during the subsistence of the lease, the thing leased is, through an act 
of God or other force majeure destroyed or damaged in part so that it cannot. be 
used in its entirety, the lessee may demand a reduction of the rent. (367) 

If, during the subsistence of the lease, the thing leased is, through the 
wilful default or negligence of the lessee, destroyed or damaged in part, he 
should nevertheless pay rent according to the agreement and cannot demand 
any reduction, no matter of what degree his negligence may be, that is. no 
matter whether or not he is liable for the damage or destruction of the thing 
leased. (308) 

If the lessee can be considered guilty of slight negligence directly or in- 
directly in relation to the thing leased, he is liable, the fact that the damage is 
done through a third party or the thing is in the custody of a sub-lessee being 
immaterial. If however the destruction or damage of the thing leased has 
been caused through force majeure and could not have been averted, though 
the lessce might have taken proper care, he is not liable. (309) 

If a deposit of money is made on account of a lease, such deposit, though 
it carries interest, is in the nature of a security ; therefore, though the leas 
may be terminated if the rent is not paid as stipulated, yet, if the lease has not 
been terminated and on the expiration of the lease the lessee proposes to have 
the unpaid rent deducted from the deposit money, there is nothing improper 
in this according to the principles of justice nor is such a set-off at variance 
with any legal principles, so long as the amount to be deducted does not exceed 
the amount of the deposit. (310) 

The lessee without the assent of the lessor may not sub-let the leased thing 
to others. (311) 

If during the term of the lease the lessee sub-lets the leased thing to a 
third party, he must (first) obtain the consent of the lessor, unless there is any 
custom to the contrary. If no such consent is obtained, the lessor may for 
that reason terminate the lease. (312) 

If asub-lease is made with the consent of the lessor or according to custom 
& sub-lease is valid without such consent, then, as soon as the sub-lease is 
made and so long as the sub-lessee does not owe any rent, the lessor, in the 
event of the rent being unpaid by the original lessee, cannot, apart from 
demanding payment of rent from the original lessee or exercising directly his 
rights as lessor towards the sub-lessee, demand the surrender of the leased 
thing from him. (313) 

Although the lease may have been made for a certain term, vet if one of 
the parties has by contract reserved the right of rescission conditional on the 
happening of a certain event, he may terminate the lease on the happening of 
such event. (314) 

Although the lease may have been made for a certain term, yet, if the 
lessee has failed to pay rent for rather a long time, the lessor is, for the protec- 
tion of his interest, allowed to terminate the lease. (315) 

In case a lease is not made for any fixed term, notice may of course be 
given for the termination of the lease within a reasonable period, but if there 
is any local custom to the contrary, such custom should prevail. (316) 

If the leased thing is during the term of the lease destroyed throuch an 
act of God or an unforeseen accident so that the lessee is prevented from attain- 
ing the object of the lease, the lessee may demand the termination of the 
lease. (317) 

If the lessee has put up any fixtures on the leased premises, the lessee 
should be allowed to remove them on the termination of the lease, and if the 
lessee has for special business purposes put up various fixtures that. are not 
required for an ordinary house, there is @ fortiors no question that the lessee 


should be allowed to remove them on the termination of the lease. (318) 
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If, on the termination of the lease, the lessor is willing to keep the fixtures 
put up by the lessee by paying compensation, the court may certainly give its 
decision to this effect. (319) 

Although a lease terminates on the expiration of the term originally 
fixed, yet, if after the expiration of the term fixed the lessee continues to use 
tho thing leased without any declaration of intention to the contrary by the 
lessor, the lease is deemed to continue for an unfixed period. (320) 

The effect of a lease give rise only to obligations. It cannot be set up 
against a third party apart from the parties thereto who are bound ; therefore, 
if the lessor assigns the ownership of the leased thing to another, the lessee, 
unless the assignee acknowledges the leasa, may only sue the lessor for per- 
formance or for damages sustained through non-performance, but he cannot 
tefuse to hand over the thing to the purchaser. (321) 


Paragraph VI.—Usufructuary Lease 


An emphyteusis being in the nature of a real right remains for ever un- 
affected by the change of the landlord, but a usufructuary lease, however, is 
merely in the nature of an obligation. It can be enforced only against the 
original landlord, but not against the new landlord, if he has not consented 
to it. (322) 

A lease of land from the Government creates merely a relation between a 
private individual and the state in private law and should therefore be governed 
by the ordinary principles of civil law. (323) 

A tenant of agricultural land whose receipt from the land is diminished 
through force majeure may claim against the landlord for a reduction or re- 
mission of the rent. (324) 

The tenant's claim against the landlord for a reduction or remission of 
rent on account of a diminution of receipt from the land through force majeure 
being a right lawfully belonging to the tenant, there is no ground on which the 
landlord can refuse. (325) . 

If, at the time when the lease is made, the tenant agrees with the landlord 


as to the quantity of corn that should be delivered, he is of course bound by f 


the agreement and the obligation is not diminished through the neglect of the 
landlord in the exercise of his right, so that if any delivery of corm is in arrear 
no remission of the whole or any part of it can, irrespective of the distance of 
time, be claimed on the ground that the landlord has not exercised his right 
before. (326) 

The landlord and the tenant, on account of the relation created between 
them by the lease, have rights and duties which they respectively are entitled 
to enjoy and bound to fulfil, so that if the tenant does not fulfil his duties the 
landlord may determine the lease. (327) 

In the case of a lease of agricultural land for an unfixed period, either party 


may after the time of harvest give notice for the termination of the lease, } 


the question whether any rent is in arrear or not being immaterial. (328) 

On the expiration of a usufructuary lease any fruits that can be gathered 
from any animal or plants that are grown or formed on the thing leased may 
be gathered. If nothing can be gathered, they should in the absence of any 
custom or stipulations to the contrary be handed over along with the leased 
thing to the landlord who shall defray the expenses. (329) 

On the expiration of a usufructuary lease all things appurtenant to the 
leased thing that are in existence should be restored by the tenant to the land- 
lord, whoshould compensate the tenant forwhat has been added to the original 
value of such things, and if the tenant has incurred any ameliorating expenses 
whereby the value of the leascd thing is enhanced, the landlord should also 
compensate the tenant for the value that has been enhanced and is still in 


existence. (330) 
Paragraph VII.—Loan for Use (nil) 
Paragraph VIII.—Loan for Consumption 


A loan of money being not & formal act does not require a witness or 
writing as essential to its legal validity ; therefore so long as there is any 
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means other than a witness or writing that can prove the loan, its validity 
cannot be denied on the ground of want of a witness or writing. (331) 

Whether there is any witness or security and whether the sum borrowed 
exceeds the estate of the debtor are matters of agreement between the parties, 
which do not in the least affect the validity of the loan. (332) 


In the case of a loan of money which has been reduced to writing, the 
question who are the creditor and the debtor should, in the absence of any 
special circumstances, be determined by what is stated in the writing. (333) 

The duty of a witness is of course only to prove the existence of the con- 
tract. But as a loan for consumption is not a formal act, the written agree- 
ment is mere evidence of the contract, and the question whether the name used 
in the agreement is the name ordinarily used by the defendant or merely his 
“* Tong ”’ or other name does not affect the validity of the contract. Therefore, 
though the ‘“‘ Tong” or other name of the party may have been used by him 
in the agreement and his real name is used as that of a witness, he, so long as 
it can be proved by other means that he is the real party, should still enjoy 
the rights and bear the obligations arising from the contract and is not affected 
by the fact that his real name has been used as that of a witness. (334) 

Where an obligation is assumed through a loan for consumption, the 
debtor, even though the contract may be void or may have been avcided, is 
bound to restore within a definite time the money or article he has received. 
(335) 

A banknote is merely a substitute for money. If banlmotes are the 
subject of a loan for consumption and the actual amount they represent 
(t.e., the value of the notes) is lower than the face value of the notes, the benetit 
received by the borrower at the time of the conclusion of the contract is the 
amount represented by the banknotes ; therefore repayment should be made 
according to the amount represented by the banknotes at the time of the con- 
clusion of the contract or made in other notes equivalent to that amount, so 
that the intention of the parties may be carried out and no one may suffer any 
undue injury. (336) 

Paragraph IX.—Contract of Service 


In the case of employment, though no remuneration is stipulated for, yet 
if the circumstances are such that the service would not have been rendered 
except for remuneration, remuneration is deemed to have been promised. 
(337) 

If the amount of the remuneration has not been agreed upon and there 
is a dispute about it, the court may give a decision based on an inquiry into 
the customary value of the service in society and into its relative importance. 
(338) 

According to the law which prohibits the purchase and sale of persons it 
is provided that henceforth children of poor people who cannot live for want 
of means of subsistence may, under a written contract of service and by r- 
ceipt of a certain sum of money, be let (by their parents) to others for an agreed 
number of years until the child reaches the age of twenty-five, irrespective of 
age and gender, and that, on the expiration of the period of hiring, the child, 
if she is a female and has no people in her family or any near relative, shall be 
married through arrangement made by the employer. This shows that 
the marriage of such a hired servant girl, unless she has people in her family 
or near relative, should be arranged by heremployer. (339) 


Paragraph X.—Contract for Work 


According to the nature of a contract for work a contractor cannot be 
prevented from making a reasonable profit. Whether a commission has been 
received by him in the purchase of the materials required is not a question 
that concerns the employer—in other words the employer should pay the 
contractor the remuneration agreed upon and cannot pay him according to 
what the contractor has paid out. (340) 

The remuneration of a contractor is a relation of rights and obligations 
arising from a contract for work. It concerns only the parties to the contract 
aad has nothing to do with third parties ; therefore, though a contractor, if 
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he is in possession of the subject-matter of the work, and has been dispossessed 
of it by a wrongdoer, may sue the wrongdoer or the present possessor (4.¢., 
the person having acquired possession from the wrongdoer) for recovery of the 
thing, he cannot sue him for the remuneration. (341) 

When the work is completed by the contractor the employer should pay 
him the remuneration, and, before remuneration is paid, the contractor may 
refuse to hand over the subject-matter of the work. (342) 

Before remuneration is paid by the employer the contractor may refuse 
to hand over the subject-matter of the work, and, though @ third party may 
have acquired a right in the subject-matter, no demand for its delivery may 
be made by him without paying the remuneration. (343) 

Where it has been stipulated between the contractor and the employer 
that if the work is not completed on due date the contract shall be dissolved 
and damages paid, the employer has in principle no claim until after the date 
is due, but if the contractor confesses, before the date is due, that he cannot 
complete the work by the date fixed, the breach of the contract is evident and 
the employer, cannot be held to be wrong in enforcing his right before the 
date is due. (344) 

Paragraph XI.—Brokerage 

Where a person introduces transaction to others and one of the parties 
to the transaction agrees to pay the introducer a certain remuneration out of 
the profits derived from the transaction, this is valid in law. (345) 

The broker of a loan, if he has not undertaken to be 4 surety, is only 
bound to urge payment of the loan but cannot be made responsible for it. 
(346) 

If an obligation is brought about through a broker, the broker’s duty to 
the creditor is not discharged until the debtor is made certain, that is, the 
discharge of the obligation brought about through the brokeris made certain, 
and the creditor has received payment in full or, though he has not received 
payment, means by which payment is assured are found. (347) 

The broker of a loan, if he has acted merely as a broker, cannot be made 
liable as a joint-debtor, though he has his responsibility as a broker. (348) 


Paragraph XII.—Mandate 


When a mandate is effected by agreement between the parties, the man- 
datary is bound to manage the affairs of the mandate in accordance with the 
purport of the mandate by means most beneficial to the mandator and, after 
taking management of the affairs, to give information to the mandator from 
time to time. Violation of any of these duties makes him liable. (349) 

Where the mandatary has received instructions from the mandator in 
regard to the management of affairs, he cannot act contrary to those in- 
structions unless circumstances are such that they cannot be obeyed, and that 
if the mandator know of the circumstances he would consent to the deviation. 

350) 

f Though the mandator may hold the mandatary responsible if he deviates 
from the mandator's instructions, the deviation cannot be pleaded as against 
a bona fide third party (t.e., a third party without notice of the instructions) 
by maintaining that the management of the mandator is of no effect. (351) 

A person who takes charge of the household affairs of another person has 
only the power of management. (352) 


A person who has only the custody of a thing of another and has not 
been given the power of disposal by the owner sells it nevertheless, the real 
right in tho thing does not pass. (353) 

A mandatary iz, in the management of the affairs of the mandate, bound 
to exercise the care of a good trustee in accordance with the purport of the 
mandate. (354) 

A mandatary is, in the management of the affairs of the mandate, bound 
to exercise the care of a good trustee in accordance with the purport of the 
mandate. Violation of this duty will make him liable for any damage that 
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may be caused to the mandator. If, however, the mandatary has, in the 
management of the affairs, exercised the care of a good trustee and for reasons 
not attributable to him causes damage to the mandator he is not liable. (355) 

If, for unavoidable causes, or after the principal’s consent has been obtain- 
ed, the mandatary entrusts the management of a portion of the affairs to a 
sub-agent, he is responsible to the principal for the selection and supervision 
of the sub-agent. If the principal suffers any damage through the acts of the 
sub-agent, the mandatary, is, unless he can prove that he has discharged his 
duty of supervision and taken due care in selecting the sub-agent withous 
betraying any of hisduties to the mandator, liable in damages to the mandator. 
As to his right against the sub-agent this is a different matter and cannot be 
set up against the mundator. (356) 

The mandatary must hand over to the mandator all money and articles 
that he has received in the management of the affairs. (357) 

The mandatary is bound to hand over to the mandator what he has acquir- 
ed as well as any interest that may have been received, and he must also 
transfer to the mandator any right that he may have acquired in his own 
name. (358) 

The mandatary is bound to hand over to the mandator in full what he 
has acquired together with the interest and is not entitled to rely on the pro- 
vision of the code of the late dynasty that interests cannot exceed the principal. 
(359) 

The mandatary is bound to hand over to the mandator all the money he 
has received in the management of the affairs. If he violates this duty, he 
is liable for interests for default from the moment of default. (360) 

If the mandatary spends for his own purpose the money that he ought to 
have spent for the mandator’s benefit, he must pay interest from the day on 
which the money is spent. (361) 

If a person renders services to another under a mandate, he cannot of 
course demand any remuneration without an agreement to that effect, but 
if he has incurred any necessary expenses in the management of the affairs, 
he is entitled to be indemnified by the mandator. (362) 

Kither party to a mandate may put an end to the mandate by notice, 
but if the notice given by one party is given at a time detrimental to the 
other party, he must compensate the other party for any damage that may 
have been suffered. (363) 

If the mandatary entrusts to a third party the money he has received from 
the mandator and the money is spent by the third party, the mandatary is 
responsible to the mandator for the damage thus incurred by the mandator, 
but if, when ho entrusts the money to the third party, he is acting under the 
instructions of the mandator cannot have any claim against him. (364) 

If the mandatary makes false report in regard to the management of 
affairs, he can only be made responsible for any damage caused. Ho cannot 
be penalized by being made responsible for the sum falsely reported. (265) 

The death of the mandator terminates the mandate ; therefore the man- 
datary must make up the account of the property under his management and 
gives a detailed report of the management ; for the power of management is 
extinguished on the termination of the mandate and, unless a fresh mandate 
is given by the successor or legal representative of the mandator, no disposition 
may be made in regard to the liquidated property except in cases of urgency. 

366 
ae Paragraph XIII.—Deposit 

If after a gratuitous contract of deposit has been made, the depositary 
does not exercise the same care as he would exercise on his own property so 
that the property deposited is damaged or lost, the depositary is liable in 
damages. (367) 

In case of gratuitous deposits the depositary must exercise the same care 
on the money or articles entrusted to him as he would exercise on his own 
property ; therefore he cannot escape liability if he is guilty of gross negligence 
(368) 


(355) 4th yr. A.C. 417 sth yr. A.C. 179 (365) Sth yr. A.C. S14 
( ) 4th yr. A.C. 169 5th yr. A.C. 734 (366) 3rd yr. A.C. S21 
(357) 3rd yr, A.C. 403 3rd yr. A.C. 742 (367) 3rd yr. A.C. 471 
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The provision that, in case the monoy, articles, or animal entrusted to the 
depositary is destroyed by fire or stolen, the depositary is not liable, if there 
is clear evidence of fire or theft, applies only to cases where it is proved that 
the loss could not have been averted by human effort. If the fire or theft 
could have been averted by the effort of the depositary and he has failed to 
exercise reasonable care in averting it, he is nevertheless liable (See The 
““ Law Present in Force,’ chapter relating to Debts and Deposits.) (369) 

If the depositary fails to exercise such care as he would exercise on his 
own property so that the thing deposited is damaged or lost, he is liable, and 
the amount of damages should be assessed according to the actual conditions 
of the thing deposited and cannot be fixed arbitrarily by the court; but if 
the depositor is guilty of contributory negligence in regard to the depositary’s 
violation of his duty, the amount of damages may certainly be reduced by 
the court by taking into consideration the circumstances. (370) 

Expenses incurred by the depositary in keeping custody of the thing 
deposited should be borne by the depositor. (371) 

In the case of deposit of an ordinary specific thing, if it is destroyed, lost, 
or damaged for causes not attributable to the depositary, the depositary is not 
liable. If however the deposit is such that the depositary is bound only to 
deliver money or fungible things (i.e., deposit for consumption), the depositary 
cannot claim any reduction or remission of his obligation, even though his 
means have been diminished for causes not attributable to him. (372) 

The ownership of the thing deposited in a deposit for consumption passes 
to the depositary ; but the depositary should return to the depositor a thing 
of the same nature, quality, and quantity in accordance with the law governing 
a loan for consumptions ; and he cannot escape responsibility, even though his 
means have been diminished for causes not attributable to him. (373) 


Paragraph XIV.—Partnership 


Partnership is not a formal act. If the existence of partnership between 
the parties can be proved by any means, it will be considered valid, no matter 
whether there is any written agreement or whether the agreement is signed. 
This is what is called contract consensu. (374) 

A written agreement is not essential to the existence of partnership ; 
therefore, though no written agreement has been made between the partners 
or the agreement has not been signed by them, the existence of partnership 
cannot be denied, if the parties have admitted they are partners or the ex- 
istence of partnership can be proved by other means. (375 

The agreement upon the amount to be contributed is not essential to the 
partnership. (376) 

A partnership act is not a formal act. So long as there is a lawful de- 
claration of intention, the question whether the partnership contribution 
money has actually been paid and the question whether any share certificate 
has been given are immaterial. (377) 

The existence of partnership is basedon an agreement between the parties, 
that is, there must be a declaration of intention to assume the rights and 
duties given rise to by the partnership. If between the parties there is only 
a declaration to enter into the partnership on the fulfilment of a certain 
condition, it can only be said that there is a preliminary partnership agree- 
ment. A party to such agreement cannot of course enjoy any rights or bear 
any obligations arising from the partnership but has rights or obligations only 
in regard to the matter of entry. (378) 

There is not without a difference between an ordinary and a dormant 
partnerships and the main points of difference are three :— 

(1) A dormant partner is a person who contributes on behalf of the person 
in whose name the business is carried on ; therefore the contribution 
should henceforth be considered the property of the person in whose 
name the business is carried on, whereas the property of an ordinary 
partnership is considered the common property of all the partners. 

(2) The business of a dormant partnership is owned entirely by the person 
in whose name the business is carried on and the partners do not 


(369) 7th yr. A.C. 91 (373) 4th yr. A.C. 417 (377) 5th yr A.C. 1287 
(370) 3rd yr. A.C, 471 (374) 4th yr. A.C. 244 (378) 3rd yr. A.C. 17 
(371) 3rd yr. A.C. 842 (375) 3rd yr. A.C. 766 

(372) 3rd yr. A.C. 403 (376) 6th yr. A.C. 100 
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take part in the business, whereas in an ordinary partnership the 
businesa belongs in common to all the partners. 

(3) In e dormant partnership rights and obligationa affecting third parties 
are acquired and incurred only by the person in whose name the 
business is carried on, the other partners being not concerned in any 
way, whereas in an ordinary partnership all the partners are subject 
of rights and obligations. (379) 

When several persons form themselves into an association, the question 
whether they are forming 4 partnership or a foundation may be answered by 
considering two points :—(a) whether the object of the parties in forming the 
association is to increase their own property or to profit themselves otherwise, 
or it is, apart from the interest of their own, also for public benefit or the 
benefit of certain people and (6) whether after the formation the persons form- 
ing the association or the association itself are or is still subject of rights and 
obligations. (380) 

A partnership has no independent personality ; therefore payment of the 
debts of the partnership should always be enforced against the partners and 
the partnership itself cannot be considered the subject of the debts. (381) 

Where the contribution to the partnership consists in real property and 
it is declared that the ownership thereof should vest in the partnership, the 
property vests in the partnership, that is, it becomes the common property 
of the partners. If, however, it is intended that only the right of usufruct 
should belong to the partnership. the ownership of course remains with the 
original owner. What is really intended should be decided according to the 
declarations of intention made at the time when the partnership was entered 
into and afterwards. If such declarations of intentions are ambiguous so 
that a dispute is occasioned, this again can only be settled by evidence not by 
mere inferences. (332) 

The contribution of a partner is not confined tomoney and goods. Con- 
tribution in the form of services should also be considered as good contribution. 
(383) 

Whether any services rendered should be considered as contribution in 
the form of services depends on whether or not the services were at the time 
when the partnership was formed reduced to shares in the partnership. If 
nothing has been said as to the reduction of the services into shares, then, 
though the person may have been employed as the manager of the firm solely 
on account of his ability and credit, this cannot be regarded as a case of con- 
tribution in the form of services. (384) 

Change of the firm name, liquidation of outstanding debts, and expulsion 
of members are important matters notice of which should be given to any 
partner who has not retired. If no notice is given to him and he suffers in 
consequence, he may sue the person responsible in tort for damages. (385) 

A partner, no matter what amount or number of shares he holds in the 
partnership, has the right to inspect the account books at any time and, at 
the end of the year, to order the manager of the firm to submit him a_ balance 
sheet. This right, being given by law, unless there is any customs or 
previous special agreement between the partners to the contrary, is not 
affected merely by opposition from the majority of partners. (386) 

Aipartner who takes no part in the business is entitled in law to inspect 
and inquire into the business and the condition of the property of the part- 
nership. (387) 

If among the partners it has been agreed beforehand that the profits 
made during 4 certain number of years should be kept as a reserved fund or 
be added to the capital, they are bound by such agreement. If, however, 
there is no such agreement, the question as to the time of balancing the 
account of profits and losses and payment of dividend should be decided at 
@ meeting of shareholders. (388) 

Borrowing money from the firm, payment of dividend, or retirement from 
partnership is a matter between the partners, beyond the power of the manager, 
nor can a partner deal such matter direct with the manager. (389) 

An executive partner should exercise the care of 4 good trustee. (390) 


(379) 3rd yr. A.C. 40 (383) 7th yr. A.C. 619 (387) 7th yr. A.C. 478 
(380) 3rd yr, A.C. 1272 GAN4) 3rd yr. A.C. S86 (388) 3rd yr. . C. 535 
(381) 4th yr. A.C. 560 (385) 3rd yr. A.C. 689 (889) ibid 
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An executive partner is a mandatary in regard to the other partners. If 
he has received any instructions from the mandator, he must, in the conduct 
of the business, previously inform the mandator and obtain his reply except 
in cases of urgency. (391) 

If, according to the partnership egreement one of the partners is em- 
powered to take part in the business, his acts, so long as they are within the 
scope of the business, are valid and give rise to rights and obligations directly 
binding on the other partners without any special agreement that authorizes 
him to act for them, though the acts may be detrimental to them. (392) 

The question whether or not a partner has of his own accord power to 
borrow money for the partnership cannot, on account of the nature of the 
business, receive the same answer in all cases. For instance, in the case of 
the business of a pawn broker and banking business a partner is on account 
of the nature of the business entitled to borrow on behalf of the other partners. 
In case of other kinds of business a partner, unless there is any special custom 
to the contrary, cannot contract any loan without the consent of the other 
partners. If he does so he alone will be responsible. (393) 

If the other partners have expreesly or impliedly ratified any loan con- 
tracted by the executive partner of his own accord, it is valid in law and the 
other partners cannot deny their liability. (394) 

An executive partner who takes part in the business is bound to discharge 
his duties honestly to the other partners. If he acts contrary to this and 
thereby causes damage to the other partners, he is liable in damages. (395) 

If any loss sustained by the partnership is caused wilfully by an executive 
eee or though his negligence, the other partners may sue him for damages. 
(396) 

If an executive partner has acquired any property in the course of the 
business, he should hand it over to the proper place of custody as provided 
by the partnership agreement and cannot keep it himself contrary to the 
agreement. (397) 

Although an executive partner is bound to collect the debts of the part- 
nership, yet, if the debts cannot be collected on account of the insolvency of 
the debtors or other causes, they should be put into the account of the part- 
nership and not chargeable to him. (398) 

In regard to acts done by anexecutive partnerin the course of the business 
the other partners cannot set up against a bona fide third party any loss caused 
by such partner, unless it can be proved that there is collusion between him 
and such third party. (399) 

The authority of a partner to act for the other partners is not the same 
as his right to take part in the business. A partner entitled to take part in 
the business cannot, in the absence of any declaration of intention to the 
contrary, be considered to have no authority to act for the other partners 
in relation to the administration of the business, but if he is not entitled to 
take part in the business and has, in regard to certain juristic acts, not been 
conferred with any authority, or, though he is entitled to take part in the 
business, he is not acting in the course of the business, or, though he is acting 
in the course of the business, there has been a declaration of intention res. 
tricting his authority, which restriction is known to the third party, his acts 
are void as against the other partners. (400) 

A person who contributes services as capital is not liable for losses, unless 
there is any agreement or custom to the contrary (401) 


If the partnership agreement has fixed the rate at which profits should be 
divided but not the rate at which losses should be borne, every partner, unless 
he can prove that he is not liable for losses, should bear the losses at the rate 
at which the profits should be divided, and he cannot maintain that he is 
not liable for losscs on the ground that the division of losses has not been 
mentioned. (402) 

The rates at which profits and losses should be divided among the partners 
should be the rates that have been agreed upon by them. If, however, the 
partnership agreement has mentioned only the rate at which profits or the 
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rate at which losses are to be divided, such rate should be the rate for the 
division of both profits and losses. (403) 

Partnership debts should be borne by the partners at the rate at which 
losses should be borne. If such rate has not been fixed, the rate at which 
profits should be divided should be the rate and if such rate has also not been 
fixed, the shares they hold should be the rate. (404) 

If the assets of the partnership are insufficient to pay off the debts of 
the partnership, the deficit should be made good by the partners at the rate 
at which losses should be divided. (405) 

What is called a partnership debt means a debt incurred in the name of 
the partnership. If a debt is contracted in the name of only one or two 
partners and it cannot be presumed that he or they is or are acting for all 
the partners, such debt, though it may in fact have been incurred for the 
benefit of the partnership, cannot be considered to be a partnership debt 
so as to make the creditors suffer the inconvenience of receiving a divisible 
payment. (406) 

Partnership debts should, in principle, be borne rateably by the partners 
according to the shares they hold, and it is immaterial whether the creditor 
knows of it or not. But the subject of the debt must be the entire body of 
partners before that principle is applicable. If the debt is incurred in the 
name of only one of the partners or his firm, such debt, since he alone is the 
subject of it, should be discharged by him, no matter whether or not it has 
in fact been incurred for the partnership. (407) 

Since the Civil Code has not been promulgated, there is yet no express 
provision governing the liability of partners in respect of the debts of the 
partnership. But according to the principles of civil law every partner is 
liable to the creditors of the partnership in proportion to the share he holds. 
If any partner is insolvent and that is found to be true, the other partners 
should bear his share of the liability rateably and no creditor may without 
just cause claim payment of the whole debt against one of the partners, for 
this is a joint, not @ joint and several, debt. (408) 

If the assets of the partnership are insufficient to pay off its debts every 
partner is within the limits of his share liable to an unlimited extent, and no 
one can regard his private property as exempt merely by distributing the 
assets of the partnership among the creditors. (409) 

Although it may have been provided in the partnership agreement that 
debts of the partnership should be borne rateably by the partners, yet, if 
any of them is insolvent, the others should bear his share of the liability at 
the same rate. (410) 

In regard to the debts of a partnership, if one of the partners has abscond- 
ed or become insolvent, the other partners should bear his share of the liability. 
This rule is intended solely for the benefit of the creditor so that he may 
enforca his entire claim against the solvent partners, but it cannot be taken 
advantage of by o partner by alleging himself insolvent in order to compel 
the other partners to pay for him. (411) 

The debts of the partnership should be discharged first with the assets 
of the partnership. When there is @ deficit it should be made good by the 
partners rateably according to the shares they hold; therefore a creditor 
cannot enforce his whole claim against a partner without proving that the 
other are insolvent. (412) 

In case of partnership debts if some of the partners are insolvent or their 
whereabouts are unknown so that there is no means of obtaining payment 
from them the creditor may claim payment entirely from those who are 
solvent. (413) 

If one of the partners has put up certain property of his own as security 
of any partnership debt, the creditor cannot, on account of the relationship 
credited by the security, consider such partner as the sole debtor and claim 
payment of the whole debt from him. (414). 

All partnership debts should be borne by the partners rateably as fixed 
by the partnership agreement. It is only when some of the partners are 
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insolvent or have absconded or disappeared, leaving no property available for 
payment, that the others are bound to share their liabilities rateably. (415) 

Partnership debts should be borne by the named (ostensible) partners 
rateably as fixed by the partnership agreement, but if there have been in 
fact changes in the partnership and they are known to the creditor, the 
liability to pay should be borne by those who are partners after such changes 
according to the shares they hold, although the partnership agreement may 
not have been revised. (416) 

Although the partnership debt might have been contracted before the 
partner joined the partnership, a creditor of the partnership cannot refuse 
to recognize him as @ partner and try to make the others responsible for the 
whole debt. (417) 

When it is said that partnership debts should be discharged first with the 
assets of the partnership, it refers to assets that are available for payment. 
If the assets consist in debts due to the partnership that are available for 
payment, this rule cannot be set up against the creditors. (418) 

The assets of the partnership are the special securities of the creditors 
of the partnership so that they are entitled to priority over the creditors of 
the partners in their claims against the assets. (419) 


When the assets of the partnership are not yet shown to be insufficient 
for payment of the partnership debts, there is in ordinary circumstances no 
need for the partners to discharge them with their private property. (420) 


Partnership debts should be discharged first with the assets of the partner- 
ship. It is only when they are insufficient for discharging the debts that 
the partners can be made to bear them rateably according to the shares they 
hold. (421) 

Where the circumstances are such that execution on the partnership 
property is obviously difficult, the case should, for the protection of the in- 
terests of the creditors, be deemed to be one of insolvency and the partners 
made liable rateably according to their shares. (422) 

If one of the partners has paid anything for another and so acquires a 
claim against the latter, such claim, being only a matter between themselves, 
cannot be set up as a defence against any claim that an outsider may have 
against the partnership. (423) 

If the amount paid by one of the partners in the settlement of the partner- 
ship debts has exceeded his share of the liability, this is only a matter between 
the partners inter se and cannot be set up against a creditor. (424) 

A partnership agreement is not needed for the formation of a partnership. 
So long as it can be proved by any means that a certain person is a partner, 
he cannot defend himself against a creditor by saying that there is no partner- 
ship agreement. (425) 

The debts of a partnership should be borne rateably by all the partners 
according to the shares they hold. If one of them undertakes to assume the 
share of another, this is not binding on the creditors without their consent, 
though it may have been agreed to by all the other partners. (426) 

A creditor of the partnership is, in respect of any claim that is due, 
entitled to enforce it against all the partners and, if any of them is insolvent, 
to call upon the others to bear rateably according to their shares the liability 
of such insolvent partner. It would not be right to allow his interest to be 
prejudiced by & mere empty undertaking on the part of an insolvent partner 
to pay his own share. (427) 

Since the partners are the direct debtors of the creditors of the partner- 
ship, the fact that the partnership has any outstanding claims against any 
persons or that it cannot pay its debts only because its manager has neglected 
to enforce its claims cannot be pleaded against a creditor as a ground for ex- 
tension of the date of payment. All the partners can do is to enforce the 
claims or question the manager. (428) 

The debts of the partnership should be borne rateably by the named 
partners according to the shares they hold. If some person is interested in 
the share of one of the partners, this, though it may give rise to certain rights 
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and obligations between such person and such partner, cannot be set up as 
against a creditor of the partnership and the rateable share of the liability 
should be brone by the named partner. (429) 

The debts of a partnership should be bome rateably by the partners. 
If one of them dies, his share of the lability devolves on his successor, and, 
unless there is difficulty in obtaining payment, the other partners are under 
no obligation to pay for him, (430). : 

The scope of guarantee of o partner in respect of the partnership debts 
extends to what the partner is liable in virtue of his own share and what he 
is bound to contribute in case any of the others cannot fulfil his obligation. 
(431) 

If the partners arrange with the creditors of the partnership to have 
their respective shares of the debts defined, the object of such arrangement 
is merely to have the scope of the liability of each partner determined, so 
that the claims of the creditors may be conveniently enforced. This does 
not mean any alteration in the tenor of the obligation, still less in the contract, 
and the liability of the surety in respect of the partnership debts in not affected 
by such arrangement. (432) 

The liabilities of the partners inter se are borne respectively by the 
partners thomselves. One partner cannot be held liable for what should be 
borne by another. (433) 

Although a debt contracted by an executive partner need not be dis- 
charged with his private property, he is bound to the creditor to see that 
the debt is paid. (434) 

The creditors of any partner in exercising by subrogation the rights of 
such partner in respect of his share in the partnership can claim only the 
dividend or, after dissolving the partnership according to law, the share of 
capital money to which the partner is entitled. If the creditors, without 
first dissolving the partnership according to law, acquire of their own accord 
anything besides the dividend, they are bound to restore it as there is no 
lawful justification for its acquisition. (435) 

The creditors of the partnership are of course entitled to priority over 
the creditors of any partner in respect of the assets of the partnership. But 
if any creditor of a partner levies execution on such partner’s share in the 
partnership, this cannot be objected to by the other partners ot the partner- 
ship creditors, for there is nothing unlawful in the execution. What the 
partnership creditors can do for the protection of their interests would be for 
them to apply for execution too on the partnership assets so that their priority 
may be maintained. (436) 

A debt due to the partnership cannot be set-off against a debt due from 
one of the partners. (437) 

Partnership is merely a kind of contract. It may be formed and also 
dissolved by the parties according to law, and there is no reason why they 
should be obliged to continue it for ever. (438) 

A partnership may be dissolved by notice by any of the partners at any 
time if the period of duration has not been fixed. (439) 

Except for unavoidable reasons a partner ia not allowed to give notice 
of dissolution at a time detrimental to the business, but this is after all a 
limitation of the right of a partner to dissolve the partnership. If his act 
is the result of an agreement between both parties, it is impossible to deny 
that it is valid. (440) 

Dissolution of partnership differs from retirement. If one of the partners 
gives notice of dissolution while the others still wish the partnership to con- 
tinue, the result will simply be the retirement of that partner while the partner- 
ship continues in existence. (441) 

Though, when one of the partners gives notice of dissolution, the business 
may be continued by the other partners allowing him to retire, yet, if they 
have no intention to continue the business, the partnership should be consider- 
ed dissolved. (442) 


429) 6th yr. A.C. 517 (434) 7th yr. (439) 4th yr. A.C. 136 

tae Sth yr. A.C. 233 (435) Sth yr. C440) 3rd yr. A.C. 376 

(31) ith yr. A.C. 1049 (436) Tth yr. (441) 4th yr. A.C. 461 

(432) Ith yr. A.C. 1049 (437) 4th yr. (442) 7th yr. A.C. 1176 
(433) 3rd yr. A.C. 639 (£38) 4th yr. 
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If a partnership is dissolved because noticeof dissolution is given by all 
the partners, the assets of the partnership should be liquidated according 
to law and a distribution of profits and loss made. (443) 

If only one or some of the partners give notice of dissolution, this can 
only be considered as retirement and the other partners still continue in the 
business, and if there is a contract from the beginning determining the scope 
of distribution of the assets to retiring partners, the retiring partners are 
bound by such contract and cannot demand a division of the whole assets. 
(444) 

‘When a partnership is dissolved, all the assets after paying off the debts 
of the partnership should be distributed as they are among the partners 
according to the rules of partition. If the things cannot be divided as they 
are or their division would obviously be injurious, they should be realized 
in order that the proceeds may be distributed. (445) 

If a partner retires, an estimate of the assets at the time of retirement 
should be made and the capital contributed by the partner should be returned 
to him in money without the necessity of dividing the assets as they are or 
having them realized. (446) 

A partnership is not extinguished until it is dissolved and its liquidation 
completed. (447) 


Whether after the dissolution of the partnership the partners can recover 
from the assets the capital they have contributed depends on the condition 
of the assots of the partnership. If the assets, after paying off all partner- 
ship debts, still yield a surplus, the partners can of course recover their capital 
in rateable shares from the surplus. If, however, the assets are not enough 
to pay off all the partnership debts, the partners will have to make good the 
deficit by rateable contributions and there can be no room for any claim for 
the return of the capital. (448) 

Tho affairs of liquidation after dissolution should, in the absence of any 
liquidator having been appointed by the partners, be conducted by the late 
executive partners. (449) 

After the dissolution of the partnership the duties of the liquidator in- 
clude the winding up of the present business, calling in and paying off debts, 
and the distribution of assets. They do not merely consist in making up the 
account. (450) 

After the dissolution of the partnorship the partners should liquidate 
the whole assets of the partnership. If the assets after paying off tho debts 
of the partnership still yield a surplus, it should be divided among the partners 
rateably in the same way as profits would be divided, and if they prove de- 
ficient, the deficit should be made good by the partners rateably in the same 
proportion as losses would be divided. (451) 

When the partnership is dissolved, no partner may, before completion 
of liquidation, demand, from the person entrusted with the liquidation, the 
return of his capital in priority over the others, (452) 


Before the completion of the liquidation the partners cannot demand a 
division of the assets. (453) 

Before the completion of the liquidation no partner can demand a division 
of the partnership assets, nor can he dispose of the share of assets to which 
he is entitled, so that if any partner appropriates any property of the partner- 
ship before the completion of liquidation he is bound to restore it. (454) 

The existing assets of thespartnership should, after discharging the debts 
of the partnership be applied first in paying back to the partners the money 
advanced by them to partnership and then the capital and profits (if any). 
In paying back the money advanced by the partners all the partners should 
be put on a footing of equality and, unless there is any stipulation to the con- 
trary, no one is entitled to any priority. (455) 

No partner is on dissolution obliged to take over any furniture, goods, 
or debts of the partnership. (456) 


(443) 3rd yr. A.C. 1082 (448) 4th yr. A.C. 800 (453) Sth yr. A.C. 414 

(444) ibid (449) 4th yr. A.C. 1787 (454) Tth yr. AC. 1374 
(445) 4th yr. AC. 461 (450) 7th yr. A.C. 1157 (455) 4th yr. ALC. 477 

(446) ibid (451) 3rd yr. A.C. 1254 (456) Sth yr. A.C. 526 

(447) 4th yr. A.C, 142 (452) Sth yr. A.C. 84 
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If the person who takes over the share of a retiring partner is not one 
of the partners, consent of all the other partners should be obtained, because 
a change is thus caused in the partnership. (457) 


If one partner assigns his share to another without making any difference 
to the others, there is no need for obtaining their consent. (458) 

The assignment of the partnership business cannot be valid without the 
consent of all the partners. (459) 


If there is a just cause for the expulsion of any partner the other partners 
may by acting together expel such partner from the partnership. As to 
just cause for expulsion there may be mentioned failure to fulfil the duty of 
contributing the capital or commission of unlawful acts against the entire 
body of pertners. (460) 

Once the partnership agreement is concluded, there are rights and obliga- 
tions between the partners, and if one of the partners cannot make the agreed 
contribution in breach of the agreement, the other pertners acting together 
may expel him. (461) 

The expulsion. of a partner must be for a just cause and approved of by 
all the other partners and it cannot take effect without notice to the expelled 
partner. (462) 

If there are only two partners in the partnership the rules of expulsion 
are inapplicable. (463) 

So long as the partnership agreement has not been rescinded, though 
one of the partners may be indebted to the partnership, the other 
partners can only sue him for payment according to law but cannot, contrary 
to his intention, set off the debt against the capital he has contributed, thereby 
depriving him of the benefits he is entitled to under the partnership. (464) 

Retirement from a partnership is not a formal act. (465) 


Although the retirement of a partner from a partnership is a unilateral 
act and does not depend on the making-up of accounts, he should nevertheless 
make a declaration of intention to the other partners and, if his act is not 
calculated to enable the other partners to gather his intention to retire, it is 
of no effect. (466) 

Retirement from partnership being @ unilateral act takes effect without 
the consent of the other partners. (467) 


Retirement from partnership is also effective if it is communicated to 
the agent of each partner according to law. (468) 

So long as it can be proved that there is retirement in fact, it can be 
considered that there is retirement. Whether there is any document eviden- 
cing retirement and whether an announcement of it has been made in the 
paper is, according to the principles of law, unessential. (469) 


In the case of retirement a written instrument serves only as evidence. 
It is not essential ; therefore, though only & draft has been prepared, yet, 
if the contents of the draft sufficiently show that there is intention to retire 
and between the parties no declaration has been made for the preservation 
of the partnership relation until a formal instrument is executed, it cannct 
be maintained that the partnership is not dissolved. (470) 

If the partnership agreement made between the parties is subject to a 
condition subsequent, the fulfilment of the condition renders the agreement 
inoperative and dissolves the partnership and there is no necessity for re- 
tirement. (471) 

As soon as a declaration of intention to retire is made to the other partners 
(unilateral act), it is operative between them. (472) 

If the notice of retirement given by the partner wishing to retire complies 
with the necessary customary formalities he is not liable for debts henceforth 
contracted by the partnership. (473) 

If a partner retire for the purpose of defrauding creditors, the retirement 
is void. (474) 


1 (163) i 
(448) 6th yr. A.C. 788 (464) 3rd yr. A.C, 602 
(459) Sth yr. A.C. 849 (465) 4th yr. A.C. 554 
(460) 3rd yr. A.C. 130 (466) Sth yr. A.C. 414 
(461) 4th yr. A.C. 1802 (467) 4th yr. A.C. 554 
(462) 6th yr. A.C. 910 (468) 5th yr. A.C, 17 
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A retired er, unless his conduct is calculated to induce others to 
believe that he has not yet retired, is not liable for any debts not contracted 
during the time he was a partner. (475) 

The division of profits and losses should, on the retirement of a partner, 
be based on the condition of the assets existing at the time of retirement. As 
to losses incurred after retirement he is not lable. (476) 

If one or several partners give notice of retirement, the capital that he 
or they have contributed should, after settling any losses that may have 
been incurred atthe time of retirement, be returned to them by the other 
partners. (477) 

All the partners should share the profits and losses according to the rate 
fixed by the partnership agreement. Therefore if any partner retires in the 
midst of the business, an account of the profits and iguses should be made up 
according to the condition of the business existing at the time of retirement. 
If there is a balance on the credit side the retiring partner is of course entitled 
to the return of his capital and a due share of the profit, and if the balance is 
on the debit side, he is also bound to make good the deficit. (478) 

If a partner retires in the midst of the business and the account of profite 
and losses proves & balance on the credit side, he is entitled to the return of 
his capital and due share of the profits. If he has not claimed them, they 
simply constitute a claim against the partnership which he can enforce against 
the partners according to law. He cannot be liable for losses incurred after 
his retirement. (479) 

If several persons succeed to a business and no partition has taken place, 
or, though a partition agreement has been made, the partnership relation is 
still preserved, the property of the business should be considered as their 
common property and the debts of the business their common debts. There- 
fore, if there are several business, there is nothing wrong in paying the debts 
of one business with the property of another. (480) 

Where several persons succeed to a business and have it carried on in 
common, there is no difference between this case and an ordinary partnership. 
Therefore if the partnership is dissolved in consequence of partition of the 
inherited property, the inheritors should according to the principles of part- 
nership discharge their common debts with the assets of the business. If 
the assets are insufficient, the deficit should be made good by the inheritors 
at the rate at which the profits and losses of the business would atthe time be 
divided, and if any of the inheritors is insolvent his share of the liability should 
be borne by the others. (481) 


Paragraph XV.—Dormant Partnership 


A dormant partnership is an agreement under which one party agrees 
to contribute capital to a business to be carried on by the other party (6.e., 
the ostensible owner of the business) and which provides for the division of 
the profit arising from the business, while in an ordinary partnership the 
capital of the business is in name contributed by the parties in common. 
Whether a partnership deed is made is not essential to an ordinary partnership 
and this cannot be taken as the distinction between the two. (482) 

The so-called ostensible owner of the business means the professed pro- 
prietor of the business. (483) 

A dormant partner has no rights or liabilities towards third parties in 
regard to business transactions entered into by the person who carries on the 
business. (484) 


In regard to the debts of a dormant partnership the ostensible owner 
alone is hable and the dormant partner is not concerned in any way with 
thom. (485) 

In regard to the debts of a dormant partnership the creditors are certainly 
entitled to demand the whole sum from the ostensible owner of the 
business. (486) 

Generally speaking a dormant partner is in regard to the losses of the 
partnership not liable for more than his contribution, and still less is he liable 
for what the ostensible owner is liable. (487) 


(475) 3rd yr. A.C, 293 (480) ard yr. A.C. 533 G85) sth yr. A.C. 1362 
(476) 3rd yr. A.C. 475 (431) 3rd yr. A.C. 755 (486) 7th yr. A.C. 1188 
(477) 6th yr. A.C. 713 (452) 4th yr. A.C. 118 (487) 4th yr. A.C. 441 
(478) Gth yr. A.C, 657 (483) 7th yr. A.C. 1138 

(479) ivid (404) 4th yr. A.C. 8t 
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A dormant partner makes contribution for the ostensible partner; 
therefore the property of the partnership should be considered the property 
of the ostensible owner. It differs from the property of an ordinary part- 
nership, which is considered the common property of the partners. (488) 


Paragraph XVI.—Life Annuities (nil) 
Paragraph XVII.—Gambling and Betting 


Gambling is a matter forbidden by our existing criminal law ; therefore 
no right or obligation can arise through gambling. (489) 

If the subject of a contract consists in “‘ dealing in differences " (which 
is by nature a kind of gambling) such contract, no matter what kind it is, 
being one that requires the obligor to do an unlawful act is void and can give 
rise to no relation of rights and obligations. (490) 

“Dealing in differences’? is punishable like gambling. No matter 
whether the money is a sum lost by one party in a ‘ dealing in differences” 
transaction or it is a sum supplied to a third party for “ dealing in differences,” 
it eannot be considered as creating any valid obligation. (491) 

“* Dealing in differences” is considered to be gambling. In the law of the 
late Tsing Dynasty as well as in our existing criminal law it is punishable. 
Though sometimes the chief administrative officer of a province issues express 
orders forbidding such transactions ; such orders merely declare the existing 
law of the country, but the prohibitory character of the law is not affected 
in any way by the presence or absence of such orders. (492) 

“ Dealing in differences’? means that the parties to the sale do not pay 
money and deliver goods when the date is due but only pay the difference 
according to the rise or fall of the market price of the goods. (493) 

The difference between 4 sale at a specified date and “dealing in dif- 
ferences ” depends on whether the original intention of the parties in making 
the contract is the actual delivery of goodsormerely the payment of differences 
according to the market price. (494) 

It is essential to ‘‘ dealing in differences” that the original intention of 
the parties at the time when the contract was made was merely to pay the 
difference according to the market price. If at the time when the contract 
was made there was actual intention to deliver goods and it is only due to the 
fact that performance cannot be rendered that the difference is paid by way 
of damages, this cannot be considered to be a case of “dealing in 
differences.” (495) 

Whether any earnest money is given is merely a matter according to which 
the true intention of the parties may be ascertained and not the test by which 
a sale at a specified date may be distinguished from a transaction of “ dealing 
in differences ;"’ therefore. though no earnest money may have been given, 
yet, so long as it can be proved by any means that actual delivery of goods is 
intended by the parties, the transaction, unless there is any custom to the 
contrary, cannot be considered to be one of “ dealing in differences.’’ (496) 

Whether the intention of the parties at the time when the contract 
was made was merely to gamble the difference in the market price does not 
depend entirely on whether at the time of performance any goods actually 
change hands. If the object of the original contract is the delivery of good» 
when the date falls due and it is only through asub-sale or re-purchase of the 
goods, or through non-performance in breach of the contract that a difference 
according to the market price is paid, this entirely differs from the case where 
intention from the beginning is to gamble the difference, and cannot be con- 
sidered on the same footing as ‘ dealing in differences. (497) 

If a person has paid money for another in connection with “‘ dealing in 
differences’ he cannot in law recover the money from him on the ground of 
contract. (498) 


Paragraph XVIII.—Compromise 


A compromise is effected where the parties agree by way of mutual con- 
cession to put an end to a dispute or remove an uncertainty concerning a leval 
relation or remove an uncertainty concerning the realization of aclaim. (499) 


488) 5th yr. A.C. 1398 


yr. A.C. 6 (493) 3rd 
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In general the law expressly recognizes compromise because it wants to 
respect the intention of the parties and to prevent dispute in the future; 
therefore, if the parties agree by way of mutual concession to put an end to 
a dispute, such agreement is considered valid in law. (500) 

Compromise differs from a pure waiver of a claim (1.e., release) ; therefore 
if one party is benefited by the compromise, the question as to how far he is 
benefited has to be decided according to the terms of the contract of com- 
promise. (501) 

If a compromise has been effected in respect of the dispute of the parties, 
the compromise is binding on them if it is not void or voidable. (502) 

As no detailed law has yet been promulgated in regard to arbitration in 
civil cases (except commercial cases) there is of course nothing to go upon and 
the parties are free to make the compromise themselves, but a compromise 
must have been lawfully made and consented to by the parties before they are 
bound by it. (503) 

A compromise agreement is valid in law. Therefore once it is lawfully 
made, rights and obligations are created between the parties, and though the 
termsof the agreement may be detrimental to one party, he cannot on that 
ground claim to have it avoided ; for in civil matters the law respects the de- 
clarations of intention of the parties made within the limits of the law, and 
though the acts of one party may be detrimental to himself, it is nevertheless 
valid, if not unlawful. (504) 

If the parties agree by way of mutual concession to put an end to a dis- 
pute in respect of a certain relation and so effect a compromise, the compromise 
is valid judicially as well as extra-judicially, and the new relation of rights and 
obligations created by the compromise should be observed by the parties. 
(505) 

If a litigation has been brought to an end through a judicial or extra- 
judicial compromise the parties are bound by the compromise, and, unless the 
cornprise is void or voidable, cannot revive the dispute existing before the 
compromise. (506) 

A compromise agreement is, so long asit is lawfully made, binding on the 
parties, but, if the parties agree to a postponement of its enforcement, this is 
not prohibited by law. (507) 


Paragraph XIX.—Promise of Debt and Acknowledgement of Debt 


The object of a promise of debt is to take away from the debtor the defence 
relating to causa in order that the claim may be easily enforced ; therefore there 
must be a clear declaration of intention (generally a written declaration is 
necessary) before its existence can be recognized. (508) 

If an instrument states on the one hand the right of the obligee to take 
delivery of the goods and, on the other, his duty to pay and provides that 
delivery and payment should take place at the same time when the date is 
due, this means that the obligor is entitled to raise the defence of contem- 
poraneous performance and it is inconsistent with the nature of a promise 
of debt. (509) 

An acknowledgement of debt made by the debtor judicially or extra- 
judicially, once a declaration of it has been made tothe creditor, is binding on 
himself and his successor and cannot be revoked. (510) 


Paragraph XX.—Suretyship 


The guarantee of a debt and the creation of a real right as security, 
though ditterent in their legal relation, are the same in their objects, viz., 
the security of the performance of an obligation. (511) 

A mere recommendation without guarantee and without any custom that 
insists on a guarantee being attached to every recommendation raises only 
@ question of moral responsibility rather than damages, if the recommendation 
turns out to be improper. (512) 

The guarantee of a debt is created for the protection of the creditor's 


interest. (513) 
(509) 3rd yr’ A.C. 1199 (505) 4th yr. A.C. 1155 (510) 3rd yr. A.C, a 
(501) 4th yr. A.C, 49 (506) 4th yr. A.C, 1092 (S11) 3rd yr. A.C. 64 
(302) 3rd yr. A.C. Tet (507) 7th yr. A.C. 892 (512) 6th yr, A.C. oF 
(593) 3rd yt. A.C, 212 (503) 5th yr. A.C. 931 (513) 3rd yr. A.C. 399 
(504) 3rd yr. A.C. L153 (509) ibid 
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Tho guarantee of a debt creates merely an obligation accessory to the 
principal obligation. If the principal obligation does not exist at the time 
when the guarantee is created there can be no obligation created by the 
guarantee. (514) 

Guarantee is a contract between the creditor and the surety and does 
not depend for its validity on whether a mandate has been given by the 
debtor. (515) 

The validity of a guarantee does not depend on a written contract. So 
long as its existence can be proved by any means, it is binding. (516) 

Guarantee is not confined to monetary obligations and may be found 
even in contract of service ; therefore, if, when the guarantee is entered into, 
the surety agrees to be responsible for any wrong that may be committed by the 
person guaranteed after he has been employed, such guarantee certainly covers 
aoe caused by the person guaranteed in consequence of violation of his 

uties. (517) 
The surety is liable when the principal debtor makes default in payment. 
518) 
: When the principal debtor makes default in payment, the surety is liable 
to the creditor ; in other words, the creditor may demand payment from the 
surety instead of the principal debtor. (519) 

If the whereabouts of the principal debtor is unknown, the surety is, no 
matter whether the principal debtor is insolvent or not, liable, since in fact 
the creditor cannot obtain payment from the principal debtor. (520) 

A surety who guarantees the whole debt is, when the debtor makes de- 
fault, liable to pay the whole debt. (521) 

If the property of the principal debtor is enough to pay part of the debt, 
the surety is liable to pay on the rest but cannot be made to pay the whole 
debt. (522) 

When 2a debt, the date of payment of which is fixed, is guaranteed, the 
guarantor is not liable to pay before the date is due. (523) 

A person who has stood guarantee is, on the principal debtor being unable 
to pay or there being no moans of obtaining payment from him, liable for the 
whole debt, and, though his property may for unexpected causes have been 
diminished, this has nothing to do with the guarantee and no remission or re- 
duction can be demanded. (524). 

If a guarantee has lawfully been made and there is no lawful reason for 
which it may be revoked, the creditor is, on the debtor being unable to pay, 
entitled to demand payment from the the surety, and the obligation of the 
surety is not extinguished by the fact that the creditor does not exercise his 
rights atonce. (525) 

The liability of the surety is often co-extensive with that of the principal 
debtor ; therefore the surety of a joint and several debtor is liable for the whole 
debt. (526) 

The extent of the liability of a surety covers the principal, interest, and 
damages. (527) 

The fact that the creditor is entitled to sue the surety for damages 
caused by the default of the debtor in performance is within the limits of 
the liability of the surety. (528) 

Interest for default is within the lawful limits of the liability of the surety 
and the surety is liable, no matter whether or not it is provided in the terms of 
the guarantee. (529) 

If a person stands guarantee for the partnership obligation of a partner 
the limits of the guarantee should cover what the partner is liable in his own 
share and what he should contribute rateably in case any of the other partners 
is insolvent. (530) 

A surety is entitled to require the creditor to demand payment first from 
the principal debtor. (531) 

If the whereabouts of the principal debtor is unknown, the surety is not 
entitled to maintain his plea of benefictum excussionis and should discharge his 
obligation as surety at once. (532) 


(514) 3rd yr. A.C. 1003 *. 117 (528) Sth yr. A.C. 630 
(515) 4th yr. A.C. 678 . 209 (529) 5th yr, A.C. 1504 
(516) 6th yr. A.C. 712 » 1504 (530) 7th yr, A.C. 1049 
(517) 5th yr. A.C. 1032 %. 625 (531) ard yr. A.C. 1149 
(518) 3rd yr. A.C, 2&1 11 (532) 3rd yr. A.C. 281 
(519) 4th yr. A.C. 1470 12342 

(520) 3rd yr. A.C, 625 201 
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Although when the surety is sued for payment by the creditor, he may 
lawfully avail himself of the plea of beneficium excuesionis yet, if the principal 
debtor is not in 8 position to pay, demand for payment is useless, and if there 
is no property to levy execution upon, the surety cannot maintain his plea of 
beneficium excussionis. (533) 

Although a surety is entitled to require the creditor to demand payment 
first from the principal debtor, yet, if the guarantee has cleatly set out the 
causa of the guarantee, viz., that the debtor is too heavily indebted to dis- 
charge his obligation and a person of means is asked to guarantee him so that, 
in case he fails to pay after the date is due the surety should pay for him, this 
means that when the surety consents to be surety, the debtor is already in a 
position of not being able to pay. If therefore payment is not made after the 
debt is due, the surety should discharge his obligation according to the 
tenor of the guarantee and there is no room for the plea of beneficium - 
excussionis. (534) 

If the principal debtor possesses property the surety may require the When debtor has 
creditor to levy execution first on such property. (635) property. 

The surety may refuse to discharge his obligation until the creditor has What creditor 
proved that compulsory execution on the principal debtor’s property has been Must prove. 
in vain. (536) 

Unless the creditor can prove that compulsory execution on the principal 
debtor's property has been in vain or that there is obvious difficulty in the 
way of execution, the surety may refuse to pay. (537) 

If the principal debtor has been adjudicated bankrupt or his property is When creditor 
-obviously insufficient to pay the debt, the surety cannot refuse to pay, though need not prove. 
the creditor may not have proved that execution has been in vain. (538) 

Unless there is any special stipulation between the parties to the con- When surety 
trary, the surety unless the creditor can prove that the principal debtor is in. may refuse to 
solvent, or his whereabouts is unknown, or execution upon his property is PJ: 
difficult, may refuse to pay. (539) . 

A surety is entitled to refuse to discharge his obligation until the creditor Surety’s right 
has proved that execution on the principal debtor’s property is in vain, but may be waived. 
if the surety has waived this right, he has lost his right to make such 
refusal. (540) 

If a surety is sued, he is of course entitled to maintain his plea of bene- Plea of beneficium 
fictum excussionis, but this is only confined to the case where the creditor ercussionis not 
enforces the obligation due to the guarantee. If the surety has, for the sake inode 
of extinguishing his obligation due to the guarantee, assumed a new obliga- debt 
tion, he cannot avail himself of such defence against the new creditor. (541) 

The obligation created by the guarantee exists along with the principal Debtor's defences 
obligation ; therefore all the defences which may be pleaded by the principal available to 
debtor are available to the surety. (542) surety. 

If the guarantee is expressly made for a specified time and the creditor Guarantee for a 
does not enforce payment before the expiration of such time, the surety ia limited time. 
released. (543) 

If no time limit has been fixed for the guarantee but a time limit has Guarantee note 
been fixed for the principal debt, the presumable intention is that the surety fected by tim 
is liable only when the debtor fails to pay after the date of payment is due. payment of debt. 
The time limit fixed for the debt cannot be regarded as the time limit fixed for 
extinction of the guarantee. (544) 

If the surety agrees with the creditor for the creation or transfer of 8 real Surety’s Mability 
right as security in substitution of the guarantee and the surety has no right to oo until 
deal with the subject of the security or has not yet lawfully acquired the right pees 
intended to be transferred so that the agreement cannot be carried out, the 
creditor may rescind the agreement, and, so long as the agreement is not law- 
fully carried out, the original guarantee should still be considered binding. 

(545) 

Asurety who has discharged the debt on behalf of the principal debtor is Right to 

entitled to sue the debtor for indemnification. (546) indemnification, 


(543) Tth yr. A.C. 159 
544) Tth yr. A.C. 159 
545) 4th yr. A.C. 740 
(546) 4th yr. A.C. 1761 
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Though the surety has relieved the principal debtor of his liability to pay 
by other means (e.g., assumption, novation, or set-off) than payment, he is also 
entitled to sue debtor for indemnification. (547) 

If, before the surety discharges the debt on behalf of the principal debtor, 
the latter is evidently insolvent or there are other circumstances showing that 
the surety may be involved, the surety may enforce his right against the debtor 
even before he discharges his obligation. (548) 

The extent to which a surety who has discharged the debt on behalf of 
the principal debtor may sue the latter for indemnification is limited to the 
actual amount that has been paid. (549) 

If the surety has discharged the debt on behalf of the principal debtor or 
extinguished it by any other means, he is subrogated to the right of the creditor 
to the extent to which the debt has been discharged. (550) 

Subrogation means that the original creditor’s claim is transferred to the 
surety and the claim acquired by him by subrogation is entirely the same as 
the original claim. (551) 

The surety or any other interested party may with the consent of the 
principal debtor discharge the debt or extinguish it by any other means, and he 
who has done so may sue the debtor for indemnification or exercise the right 
of the creditor (i.e., by subrogation). If the claim which the surety seeks to 
enforce against the debtor does not exceed the limit of the original debt, the 
creditor cannot complain of any damage being suffered. (552) 

If the surety has discharged the debt against. the principal debtor's con- 
sent, he may still, according to the rules of undue benefit, sue the benefited 
debtor for indemnification to the extent to which he hasbeen benefited. (553) 

The right of the surety against the principal debtor for indemnification is 
not identical with the claim he acquires by subrogation. It the surety has 
discharged the debt on behalf of the principal debtor, he of course acquires the 
claim of the creditor by subrogation, apart from the claim for indemnification, 
but if he has not satisfied the debt, he may only claim payment in acdvance in 
case of necessity, but cannot exercise the right of the creditor by subrogation. 
(554) 

The subject of the claim acquired by the surety by subrogation is the 
same as that of the original claim ; therefore if the surety has discharged the 
debt in relief of the principal debtor by means of accord and satisfaction, he 
may, to the extent of the discharge, sue the principal debtor for the perform- 
ance of the original obligation. (555) 

If several persons jointly become sureties without declaring that they are 
jointly and severally liable, they are each liable for an equal part of the 
debt. (556) 

Where there are several persons as sureties they are, in the absence of 
any special contract to the contrary, entitled to beneficium divisionis and none 
of them can be made responsible for what he has not assumed liability. They 
cannot be held to be jointly and severally liable merely because they have sub- 
scribed their names together as sureties. (557) 

If the sureties, though several in number, have become £0 one after 
another, each guaranteeing the whole amount, their liability is joint and 
several, each being liable for the whole debt, and tho creditor may sue any of 
them for the whole amount. (558) 

If the sureties, though several in number, have become so one after 
another, each guaranteeing the whole amount, and one of them has discharged 
the whole debt, he may apart from being entitled to sue the principal debtor 
for indemnification, also sue the others for contribution. (559) 

If a claim is,apart from being secured by areal right created over property, 
secured by sureties, such property should, on the principal debtor, making 
default, be first realized by auction for the satisfaction of the claim ; but if 
there is any special agreement between the parties to the contrary, or the 
property cannot, owing to obstacle in law or in fact, be employed in satisfac- 
tion of the claim or cannot satisfy the whole debt and the principal debtor is 
insolvent, or he has absconded or disappeared and execution on his property 


is difficult, the sureties are respectively lieble. (560) 
(447) Sth yr, A.C. 116 f (547) 3rd yr. A.C. 641 
(548) 4th yr, A.C, 2076 A.C. 678 (958) 3rd yr. A.C, 231 
G49) 6th yr. AC. 910 A.C. 2076 (549) hid 
(550) dth yr. ALC. 1941 (: ~ AC. 1941 (560) 6th yr. A.C. 403 
(551) ibid (5 50) bth yr. A.C. 505 
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Cuarrer III.—Promisr or Rewarp (nil) 


Cuarrer IV.—InstRUMENT TO ORDER 


Although there are not any express provisions in our existing law con- 
cerning instruments to order, yet unless there is any special custom to the 
contrary, the instrument should according to legal principles contain the 
words “‘to order” in order that it may be distinguished from an ordinary 
obligation to a specified person. (561) 

CHAPTER V.—INSTRUMENT TO BEARER 


The holder of an instrument to bearer, unless he has obtained it by any 
unlawful means, is in law entitled to demand performance from the drawer 
according to the tenor of the instrument. (562) 

Unless the instrument contains any words to the contrary, an instrument 
to bearer, if lost, may always be declared void in accordance with a certain 
process and cannot in this respect be treated like banknotes. (563) 


CHaPprer VI.—MaNaGEMENT OF AFFAIRS WITHOUT MANDATE 


If a person manages the affairs of another without a mandate or any right 
or obligation, he cannot act as he pleases but must do so in conformity to the 
real or presumable intention of the principal and by means most beneficial to 
him ; therefore if the management is contrary to the real or presumable in- 
tention of the principal and the person ought at the time to have known it, 
he is liable for any damage that may arise from the management, though he 
may not have been guilty of negligence. (564) 

If the object of the person acting without a mandate is to avert an im- 
minent danger from the property of the principal, he is not liable for any 
damage arising from the management except where he is guilty of wilful de- 
fault or gross negligence. (565) 

If a person manages the affairs of another without a mandate and not for 
the sake of averting an imminent danger from the latter’s person, reputation, 
or property, he cannot escape liability for damages, unless the management is 
most beneficial to the principal. (566) 

If a person who manages the affairs of another without mandate or right 
or obligation acts in conformity with the actual or presumable intention of the 
principal and in a way most beneficial to him, such person is entitled like a 
mandatory to sue the principal for reimbursement of expenses with interests 
and for indemnity against obligations incurred. (567) 

A person who manages the affairs of another without mandate cannot 
perform any act of disposition of the property of the latter against the latter's 
consent, but his act, if ratified by the latter, will be deemed to have been done 
under a mandate. (568) 

A person who acts for another with authority is entitled to sue the latter 
for re-imbursement of necessary expenses incurred in managing the affairs of 
the latter. If, however, he acts without authority but merely alleges himself 
to be agent in managing the affairs of another, he can, in respect of the neces- 
sary expenses incurred by him in the management of the affairs, sue the prin- 
cipal for re-imbursement only if his acts are beneficial to the principal and in 
conformity with the principal’s actual intention, unless his acts have been 
lawfully ratified ; otherwise, the principal is liable only to the extent to which 
he has been benefited according to the principles of unjustified benefit. (569) 


CHarter VII.—UngustiFiep BENEFIT 


A person who without any lawful causa has, through an act performed by 
another, been benefited to the detriment of the latter is bound to return the 
benefit. (570) 

A person who without any lawful causa has, through the property or 
labour of another, been benefited to the detriment of another is bound to 
return the benefit. (571) 

If a person has been benefited through an act performed by another and 
the legal causa of the performance is extinguished so that the other person 
sustains unexpected damage, the benefit received should be returned to the 
latter. (572) 


(561) 6th yr. A.C. 403 (565) 3rd yr. A.C. 140 (569) 5th yr. A.C. 819 
(562) 6th yr. A.C, 565 (566) 4th yr. A.C, 1455 (570) 3rd yr. A.C. 207 
(563) thi (567) 5th yr. A.C. 1038 (S71) 4th yr. A.C, 557 
(564) 3rd yr. A.C. 140 (5638) ibid (572) 4th yr. A.C. 12 
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Where performance is rendered in ignorance of the non-existence of the 
obligation, the person benefited is bound to return the benefit, apart from the 
fact that the person performing is entitled to restitution. (573) 

A debtor who renders performance to a person not entitled to receive it, 
can only claim restitution from the latter according to the rules of unjusti- 
fied benefit, but cannot refuse to render performance to the person truly 
entitled. (574). 

The provision contained in the “‘ Law Present in Force " that if s person, 
instead of taking proceedings, seizes by force another's cattle on account of a 
private debt between them and the estimated value of the property seized 
exceeds the amount of the debt with interest, he may be sued for the return 
of the balance is really the legal principle of returning unjustified benefits. 
[See ‘‘ Law Present in Force,” Chapter on Debts.) (575) 


Cuapter VIII.—Torts 


A person who wilfully or negligently unlawfully infringes the right of 
another is bound to pay damages for any injury caused by the infringe- 
ment. (576) 

The conditions essential to the liability to pay damages for tort are three 
viz., (1) wilful conduct or negligence of the wrongdoer (2) damage suffered by 
the injured party and (3) the damage must have resulted from the wilful 
conduct or negligence. The liability does not exist through the non-fulfilment 
of any of the three conditions. (577) 

A tort-feasor is of course bound to compensate the injured party, but 
this obligation belongs only to the tort-feasor himself. If his wife was not 
privy to his tort at the time and is not in possession of his property, she cannot 
be made to discharge his obligation with her own property. (578) 

Whether a tort-feasor has been benefited by his tort does not affect his 
liability. (579) 


The right to sue for damages in tort depends on damage having actually 
been suffered. If absolutely no damage has been suffered, there can be no 
question of damages. (580) 

A person who infringes the right of another by a tort is liable in damages, 
the amount of which will be determined by the court according to the damage 
actually suffered and to whether or not the cause of the damage is attribu- 
table to him. (581) 

A person who by an unlawful act causes another to delivera thing to 
him is bound to restore it. (582) 

Although injury to one’s person cannot be estimated in terms of money 
as in the case of injury to property, yet since the law allows the injured party 
to sue fordamagesin money, the court may certainly fix theliability of the 
tort-feasor according to the injury sustained by the injured party. (583) 

Damages for mental pain caused by a tort can in principle be recovered 
from the tort-feasor, but, in order to prevent abuses, the pain must be such 
that recovery is difficult. (584) 

A person who infringes the right of another by a tort is liable in damages, 
the amount of which will be determined by the court according to the damage 
actually suffered. The rule is the same where damage is caused to property in 
consequence of injury inflicted on the person. (585) 

If a right to the person (life being one of these rights) is infringed, the 
injured party or his family may sue for damages or compensation. (586) 


Whenever damages are claimed for tort and the injured party has been 
guilty of contributory negligence, the court may reduce the amount of damages 
according to the degree of the negligence. (587) 

If 8 person employs others in a business and the employees in the execu- 
tion of the business cause injury to a third person, the employer, unless he has, 
in employment of such persons and the supervision of the business, exercised 
due care, or unless the injury could not be avoided in spite of care being taken, 


is liable in damages. (588) 
(573) 3rd yr. A.C, 207 (3579) Sth yr. A.C. (585) Sth yr. A.C. 42 
(S574) 4th yr. A.C, 1459 (980) Sth yr. A.C, Sar (956) 7th yr. A.C. 26 
(575) Sth yr. A.C. 93 (SL) 3rd yr. A.C. 443 (587) Sth yr, A.C. 1012 
(576) 3rd yr. A.C. 1011 (582) Ith yr. A.C. 29 (588) Sth yr. A.C. 773 
(577) 4th yr. A.C. 4 (583) 3rd yr. A.C. 448 
(573) 3rd yr. A.C. 290 (954) 4th yr, A.C. 4 
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Joint tort-feasors are in respect of the damage caused by the tort, jointly 
and severally liable. (589) 

If several persons jointly commit a tort causing damage to others, every 
one of them is liable for the whole damage. (590) 

If the one and same right has been infringed by several persons and the 
wrongdoers have no intention to act in common, each of the wrongdoers 
should be liable for what he has caused, and, if in fact it cannot be known by 
whom the damage has been caused, they are jointly and severally liable. (591) 

If injury is caused to any person by a joint tort and it cannot be known 
who has inflicted the injury, the wrongdoers are jointly and severally 
liable. (592) 

If several persons commit a tort jointly they are liable jointly and 
severally, and if the instigators and abettors can be considered to have acted 
jointly, their liability is the same. (593) 

If & person in no way concerned in the inheritance disposes of another 
peraon’s inheritance property without authority, he is certainly liable in tort. 
(594) 

No common property can be disposed of without the unanimous consent 
of the co-owners ; therefore if one of the co-owners clandestinely disposes of 
the property without the consent of the others so that the property cannot 
be restored to its original condition, he is according to the principles of tort 
liable in damages to those who have not given their consent. (595) 

If the vendor of a piece of land, after he has delivered the land to the 
purchaser according to the boundaries and area, as set out in the contract, 
occupies the whole or part of the land without any authority, this is a tortious 
act and the purchaser is certainly entitled to sue him for the restoration of the 
land occupied and for damages. (596) 

An act having as its subject the transfer of ownership, no matter whether 
it is done under the compulsion of the authorities or through the free will of 
the actor, can have no effect unless the ownership of the subject-matter 
belongs to the actor. Therefore if the authorities in compelling any pergon 
to perform such an act, mistake some other person’s property to be his and 
order him to assign it to others, the assignee does not in law acquire the owner- 
ship and if the mistake of the authorities is caused by the actor wilfully or 
negligently, the assignee may according to the principles of tort sue the actor 
for damages. (597) 

If a person unlawfully retains or appropriates a thing belonging to an- 
othér he is bound to return it to the owner or other person entitled to claim 
it, and if he cannot return it he is bound to pay damages. (598) 


If a person in possession of another’s property disposes of it without any 
authority, this is an infringement of the right of the owner, and he is liable for 
damage arising therefrom. (599) 

If a hired house is destroyed by fire caused wilfully by the tenant or 
through his gross negligence, he is liable to the landlord for damages. 
however the fire has been caused through his ordinary negligence, he is not 
so liable, unless there is any local custom to the contrary, (600) 

There is in the ‘“ Law Present.in Force’’ @ provision that if pawned 
articles are destroyed by fire caused by the pawnbroker himself, he shall 
compensate the owner of the articles for the full value of the articles, interest 
being deducted, on the basis that the pawn value of the articles represents 
only 50% of their real value. (If the fire has been caused by a neighbour, 
a reduction of 20% is allowed.) Therefore if pawned articles are destroyed 
by fire caused by the pawn-broker, he is bound to compensate the owner of the 
articles for their full value based on the assumption that the pawn value 
represents only 50% of the full value (i.e. double the pawn value), so that the 
smount of compensation should, after deducting the amount of the loan ad- 
vanced, be a sum equivalent to the loan (i.e. apart from the dollar advanced 
another dollar is paid), although monthly interest may be deducted therefrom 
(see ‘‘ Law Present in Force,” Chapter on Debts, Article relating to Bailment). 
(601) 


(589) 4th yr. A.C, 1342 (594) 3rd yr. A.C. 45 (599) Tth yr. A.C. 1301 
(590) 6th yr. A.C. 29 (595) Sth yr. A.C. 967 (600) 6th yr. A.C. 438 
(591) Sth yr. A.C, 1012 (596) Tth yr. A.C. 615 (601) 4th yr. A.C. 2033 
(592) Sth yr. A.C, 24 (597) 4th yr. A.C. 1588 

(593) 4th yr. A.C, (393) 4th yr, A.C. 2188 
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A person who infringes the right of another through failure to exercise 
the care required in his occupation commits a tort and is liable to the injured 
party for damages. (602) 

If & person entrusted with the settlement of the debts of another appro- 
priates the money or goods entrusted by the debtor to him for payment so 
that the creditor cannot receive payment in time, he commits a tort against 
the creditor, who may thereupon sue not only the debtor againfor payment but 
also that person for damages in tort. (603) 

If a person instigates a debtor to make wilful default thereby causing 
damage to the creditor, he commits a tort against the creditor and is liable 
to him for damages. (604) 

If a person injures the crop of another person in consequence of expulsion 
of unlawful acts, he is not liable in law for any damages. (605) 


If a creditor cannot obtain payment from the debtor, he may certainly 
seek relief in court. This is expressly allowed by law and cannot be called 
8 tort. (606) 

When we speak of damage caused by a tort there must be a tortious act. 
If a person without title and authority enters into a contract for the sale of 
another's property, this is of course a tortious act, but this has nothing directly 
to do with the purchaser, and so, unless it can be proved that he has been 
acting in concert with the vendor, he is not liable in any way. (607) 

Where an administrative department confers on a definite person or body 
of persons a private right for the benefit of such person or persons this is in 
law called a license and is an administrative act of some kind. If the right of 
the person benefited by such administrative act (the licensee) is infringed 
by others or he has infringed the rights of others in the exercise of his right, 
the injured party may seek relief in court against the wrongdoer, but the court 
can only decide as to whether any right has been infringed; it cannot annul 
the administrative act. (608) 

If any person in his private capacity infringes the right of another through 
the means of an administrative act of an official department, the injured 
party may take civil proceedings against the wrongdoer for the restoration of 
his original condition or for damages. If, however, the administrative act 
is done by an Administrative Department in the course of its duty, then, no 
matter whether the said administrative act is lawful and whether any person’s 
right has been infringed what can be done in law in such cases is that the 
injured party should seek relief either by petitioning the competent superior 
administrative department or by taking administrative proceedings according 
tolaw. A court of justice, since it cannot revoke an administrative act directly 
may not consider such cases as civil matters and exercise jurisdiction in 
them. (609) 

Whenever a person in his private capacity infringes the right of another 
through the means of an administrative act of an official department, the 
injured party may, apart from petitioning the competent administrative 
department for the revocation or annulment of the administrative act, sue 
the wrongdoer in a court of justice for the restoration of statua quo and, if 
the person benefited by the administrative act or such person’s transferee, 
though not party to the wrongful act, had notice of the wrongful act at the 
time of the acquisition or transference of the benefit, may also sue him for the 
same purpose. If, however, (1) the administrative act causing the damage is 
purely an administrative act of an official department done in the course of ite 
official duties without any wrongful act by a private person in the matter or 
(2), though there may be a wrongful act by a private person in the matter, 
the person benefited by the administrative act or his transferee had at the 
time of the acquisition or transference of the benefit, no notice of the wrongful 
act, the injured party in case (1) can only petition the competent superior 
administrative department, or take administrative proceedings in the ad- 
ministrative court for relief, but cannot sue in a court of justice for the 
restoration of status quo; in case (2) he, apart from petitioning the com- 
petent superior administrative department and taking administrative proceed- 
ings in the administrative court, as provided by law, may sue only the 
wrongdoer for the restoration of status quo but not the benefited person, or his 
transferee, without notice directly for that: purpose. (610) 

(GOS) 3rd yr. A.C. 
(609) 4th yr. AC. 1n23 
(610) 4th yr. A.C. 2336 


(602) 3rd yr. A.C. 957 
(603) 3rd yr. A.C. 836 
(C04) 3rd yr. A.C. 829 


(605) 3rd yr. A.C. 1025 
(606) 7th yr. A.C. 902 
(607) Sth yr. A.C. 1448 
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COMMERCIAL LAW 


THe TRADERS ORDINANCE 


Cuarter I.—Traprers 


Debts incurred by a trader in the name of a firm are not limited to the 
assets of the firm but extend to his own estate. (1) 

When the assets of a firm are insufficient to pay off its debts the deficiency 
should be met out of the estates of its partners, who cannot limit their liabilities 
to the extent of the assets of the firm by declaring it insolvent. (2) 

Debts of the principal office of a firm should be discharged out of the assets 
of such office, but, in special circumstances, when its assets are exhausted 
while those of the branch offices yield a surplus after payment of their own 
mi such surplus should be used in payment of the debts of the principal 
office. (3) 

Outstanding debts of a firm, unless they can be used immediately in 
discharging its liabilities, cannot be reckoned as asset in possession. (4) 


If a pawnshop is looted the pawnbroker should, no matter whether the 
looting is due to mutiny or not, bear the loss according to law. [See Tsing 
Code, Chapter on Debts]. (5) 

According to the custom of Peking if a firm petitions for permission to 
repair its premises, it may do so in the name of the proprietor or the manager, 
so that the question whether the petitioner is the proprietor or the manager 
cannot be decided by this alone but depends on other evidence as well. (6) 


Cuaprer I].—Capaciry or Trapers (nil) 


CuapTer III.—ReEGIsTRATION OF TRADE (ntl) 
Cuaprer IV.—Trape Names 


Article 19 of the Traders Ordinance provides: In the same city, town, 
or village, where a certain trade name has been registered for one business, no 
one shall be allowed to use the same or a similar trade name for another business 
of the same nature” ; Article 20 provides: ‘* Where a firm whose trade name 
has been registered finds that others are using the same or a similar trade name 
as an improper means of competition, it may apply for an injunction against 
the infringement’; and Article 8 of the Detailed Rules of Enforcement of 
the said Ordinance provides. ‘A trade name that has been registered and 
accorded the privilege of exclusive use according to thé old law before this 
Ordinance comes into operation shall have the same effect as one registered 
under Articles 19 and 20 of this Ordinance.” The meaning of these provisions 
is that a trade name that had been duly registered and certified before the 
said Ordinance came into operation is protected under Article 19 of the said 
Ordinance and entitled to the remedy provided in Article 20, viz., to apply 
for an injunction against the use by others of the same or a similar name. 
[See Articles 19 and 20 of the Traders Ordinance and Article 8 of its Detailed 
Rules of Enforcement]. (7) 

Article 9 of the Detailed Rules of Enforcement of the Traders Ordinance 
provides: ‘' The provisions of Article 19 of this Ordinance do not apply to 
trade names that have been in use before this Ordinance comes into operation, 
nor does registration made after this Ordinance has come into operation entitle 
@ person to sue under Article 20 for an infringement (by using the same or o 
similar name) committed before it comes into operation.” But according to 
Article 8 of the said Rules a trade name that had been duly registered and 
certified before the said Ordinance came into operation is protected under 
Article 19 and entitled to the remedy provided in Article 20, viz., to apply for 
an injunction against the use by others of the same or a similar name. It is 
therefore obvious that the provisions of Article 9 of the said Rules apply only 
to those trade names that were registered not before but after the said Ordin- 
ance. [See Article 9 of the Detailed Rules of Enforcement of the Traders 
Ordinance]. (8) 


(3 3rd yr. A.C. 101 (4) Sth yr. A.C. 2168 (7) 4th yr. A.C. 394 
(2) 4th yr. A.C. 1097 (5) 5th yr. A.C. 601 (3) 4th yr. A.C. 394 
(3) 7th yr. A.C. 646 (6) 3rd yr. A.C. 696 
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Although it is provided in section I of Article 22 of the Traders Ordinance 
that, if the trade name is assigned together with the business, the assignor is, 
in the absence of any special agreement, not allowed within a period of ten 
years to start a business of the same nature in the same city, town, or village. 
these provisions, according to Article 10 of the Detailed Rules of Enforcement 
of the said Ordinance, do not apply to assignments made before the Ordinance 
came into operation. [See Article 22 of the Traders Ordinance and Article 
10 of its Detailed Rules of Enforcement. ] (9) 

Section I of Article 19 of the Traders Ordinance provides : ‘ In the same 
city, town, or village, where a certain trade name has been registered for one 
business, no one shall be allowed to use the same or a similar trade name for 
another business of the same nature.” The words “city, town, or village” 
used therein are used in the same sense as used in the ‘‘ Local Government 
Regulations of the Tsing Dynasty, according to Article 2 of which the term 
“city” includes the whole district wit hthe jurisdiction of the ‘ Fu" (a), 
“Ting” (a), ‘‘Chow"’ (a), or ‘* Hsien ’’ (a), concerned. It follows that the 
term “‘ city ** used in the said Ordinance is not limited to the area within the 
city walls. [See Article 19 of the Traders Ordinance and tho Repealed ‘** Local 
Government Regulations ”’ of the Tsing Dynasty]. (10) 

Unless it is otherwise provided by law, the liabilities of the assignee of a 
business extend only to thoee debts that are specified in the deed of assign- 
ment, the creditors of the assignors being not allowed to increase the assignee’s 
liabilities beyond that. (11) 


CxHaprer V.—Business Account Booxs 


Debts between traders is evidenced by their account books. If the entries 
made in the book of one party are at variance with those made in the book of 
another and it is further found by a referee that neither is satisfactory, an 
examination of the entries must be made in order to ascertain which is 
correct. (12) 

If an account book kept according to law is supported by other evidence, 

: it should be accorded due credit, unless there is proof to tho contrary. (13) 


Daily journal and In proof by account books the daily journal naturally carries great 
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weight, when compared with others, but the latter are not to be rejected as 
untrustworthy, if their entries are corroborated in any way and no fault can 
be found with them. (14) 

If the account books of a firm are properly kept and no false entry is 
found in them, they should be received as material evidence as to the profit 
and loss of its business. (15) 


According to usage among tradera money paid and received is evidenced 
by the account book and the receipt book. This is probably the case every- 
where. (16) 


Cuarrer VI.—CoMMERCIAL EMPLOYEES AND APPRENTICES 


A commercial employee differs from a commercial agent in the following 
respects :— 
ea 1.—A commercial employee is not a trader by himself, while 
commercial agent is an independent trader. (i.e. when he is 8 commission 
agent or middleman by occupation—See Art. 1 of the Traders Ordin- 
ance.) 

2.—The relationship between the commercial employee and the 
employer is one of master and servant, while that between the commercial 
agent and the principal is based on delegation. 

3.—A commercial employee is generally employed by one trader, 
while a commercial agent acts for or introduces business to one or more 
traders. 

4.—A commercial employee discharges his duties on the business 
premises of the employer, while a commercial agent conducts his business 
on his own premises. 

5.—A commercial employee is as a rule paid definite sum as salary 
at regular intervals, while a commercial agent as a rule receives a com- 
mission for his services. 


(9) 5th yr. A.C, 677 (12) 4th yr. A.C. 1758 (15) 6th yr. A.C. 323 
(10) 6th yr. A.C. 431 13) Sth yr. A.C, 298 (16) 3rd yr. A.C. 979 
(iL) 2nd yr. A.C. 131 14) 6th yr. A.C. 84 
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6.—Expensee incurred by a eommercial employee in the execution of 
his duties fall on the employer, while those similarly incurred by a com- 

mercial agent are borne by the agent himeelf. (17) 

Commercial employees generally act in the name of the firm (to which 

they belong), and their acts are deemed the acts of the employer. (18) 

The acts of an agent operate for as well as against the principal ; therefore 
debts incurred by a commercial employee within the scope of his authority 
must be discharged by the employer, who cannot, when sued for the debts, 
shift the responsibility to the employee. (19) 

If a commercial employee acts unfaithfully or otherwise incurs respon- 
sibility for his conduct, the employer is not without his remedy ; but this is 
only a matter between the employer and the employee and is no defence 
against a third party acting without notice. (20) 

A manager has, in respect of his employer’s business, the authority to do 
all acts on the latter's behalf both in court and out of court. In his internal 
relation to the business he is under a duty to act faithfully for the benefit 
of his employer and shall be responsible for any damage that may be dono ; as 
to his external relation any act done by him within the scope of the business, 
though it may be injurious to the employer, in nevertheless valid in law, so 
far as outsiders are concerned, and it will operate directly for as well as against 
the employer. (See Art. 32 of the Traders Ordinance.] (21) 

The commercial employee to whom the law accords the authority of a 
general agent is limited to the manager. The term “‘ manager’? means the 
person who directs and manages the entire business of the principal or a 
branch office. Such person may be known under different names according to 
local customs, but, in order to be within the provisions of Article 32 of the 
Traders Ordinance, the name under which he is known must according to the 
customs possess the same significance as the word ‘‘ manager ”’ (¢.g. ‘* Gover- 
nor,” “ Director,” ‘“‘ Superintendent of the Counter,” and the like,) otherwise, 
though he is a commercial employee, he is only a shop assistant or a workman, 
to whom the law does not accord the authority of a general agent, unless he 
is specially authorized by his employer to carry out a certain transaction. 
(See Arts. 32, and 45 of the Traders Ordinance. ] (22) 

A manager has, in respect of his employer’s business, the authority to do 
all acts on the latter’s behalf both in court and out of court ; therefore matters, 
such as payment of debts and the disposal of affairs arising from the business, 
are within the scope of his authority. (23) 

The manager of a firm has authority to discharge ite debts on behalf of 
the employer with the property engaged in the business. (24) 

The manager of a firm has, of course, the right as well as the duty to 
settle all its lawful debts, but if he is only the manager of a branch office, his 
authority to act for the firm is confined to the affairs of only such branch 
office ; therefore, unless he is specially authorized, he cannot interfere with the 
affairs of the principal office or any other branch office on the ground that 
the offices are related to one another. (25) 

If the manager of a branch office has authority to act in court as well as 
out of court for the principal or another branch office in respect of certain 
specified matters in the business, he may undoubtedly sue or be sued, when, 
in so acting, he is involved in litigation. (26) 

A manager, unless he has been specially authorized by the employer, may 
not dispose of immovable property. (27) 

A manager, as such, has no right to release the debts of the firm. (28) 


If an employee overdraws from the firm he is bound to repay the employer. 
Such debt has nothing to do with the object of the business, and, of course, 
the manager has no nght to release such debt, unless he has been specially 
authorized to do so. (29) 

A manager has, in respect of his employer's business, the authority to 
do all acts on the latter’ 8 behalf both in court and out of court. The most 
obvious instance of acting in court is to take and defend actions ; but since 
these acts are done on the employer's behalf, it is the employer not the 
manager that is affected thereby. (30) 


17) 5th yr. A.C. 515 (22) 5th yr. A.C. 515 (27) Sth yr. A.C. 1260 
8) 4th yr. AG. 1711 (23) 5th yr. A.C. 815 (28) 4th yr. A.C. 1160 
4th yr. Tae 1987 (24) 7th yr. A.C. 978 (29) 5th yr. A.C, 796 
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A manager has, in respect of his employer's business, the authority to do 
all acts on the latter’s behalf both in court and out of court, so that act done 
by him within the scope of the business are binding on the employer, even 
though such acts were done without his knowledge. (31) 

Acts done by & manager in relation to the business are binding on the 
employer, and assuming that the manager has acted wrongfully, it is only 
a matter between him and the employer, having nothing to do with the 
creditor, and the employer cannot escape liability. (32) 

Acts done by the managor of a firm within the scope of his authority 
Operate directly for as well as against the employer, so that unless the other 
party to such acts has conspired with the agent (the manager) against the 
employer, or there is other cause exempting him (the employer) from liability, 
the employer cannot escape liability ; the question whether he has benefited 
by the acts is only a matter between him and the manager, which does not 
affect in any way his liability to the other party. (33) 

Unless the acts done by the manager of a firm in relation to its business 
are proved to have been done in conspiracy with a third party, the proprietor 
of the firm cannot resist the claim of a third party without notice on the ground 
that the acts are detrimental to his interest. (34) 

Payment made to the manager certainly operates as a valid discharge, 
so that if there is any misappropriation by the manager of the money paid to 
him, this is merely a wrongful act on his part giving rise to a right of action 
in the proprietor of the firm, who, however, cannot repudiate the 
discharge. (35) 

Though money deposited in a firm passes through the hands of the 
manager, yet, so long as the deposit book bears the seal of the firm, the de- 
positor’s right to claim from the firm is unimpaired by any misappropriation 
on the part of the manager ; such misappropriation is only a matter between 
the manager and the firm itself, giving rise to a right of action in the partners 
against the manager. (36) 

A manager, no matter by what name he is called, of course has the autho- 
rity to act on behalf of the employer in the business. If the employer re- 
stricts his authority, the restriction is valid only as against the manager him- 
self, but not as against a third party without notice (i.e. bona fide), and if the 
manager acts unfaithfully towards the employer, his act is void only as against 
a third party with notice (i.e. mala fide.) [See Art. 33 of the Traders 
Ordinance]. (37) 

If the employer restricts the authority of the manager to act for him in 
the business, the restrictions, if known to the third party, are valid as against 
him. [See Art. 33 of the Traders Ordinance]. (38) 

With regard to loans contracted by the manager on behalf of the employer 
such loans, no matter whether they have been consented to or not by the 
employer, shall, if borrowing is characteristic of the business, be binding on 
him, who cannot plead, as a defence against a third party without notice, the 
fact that he has restricted the manager's authority. (39) 

According to the nature of the business of a pawnbroker or banking, the 
business manager certainly has authority to contract loans on behalf of the 
employer. (40) 

Except where it is specially allowed by custom, if the manager of a 
business, other than the business of a pawnbroker or banking, takes upon 
himself to borrow money, without the authority of the employer, such loan 
is not directly binding on the employer. (41) 

A manager is agent for the employer only when he is acting in the course 
of the business. If he is not so acting, then no matter whether his act is 
connected with the business or not, he is not agent for the employer without 
being specially authorized by him, unless it is specially allowed by custom. (42) 

A loan contracted by a manager on behalf of the employer not in the 
course of the business and without his consent or special authority is not 
binding on the employer, unless it is specially allowed by custom. (43) 

Unless specially authorized by the employer or specially allowed by 
custom, & manager cannot contract any loan on behalf of the employer, but 


31) 4th yr. ALC. TEE (36) 5th yr. A.C. 981 (1) ibid 

eee 3rd yr. A.C. 8: (42) 4th yr. A.C. 820 
(33) 5th yr. A.C (43) 4th yr. A.C, 1978 
(34) 4th yr. A.C 

(35) 3rd yr. A.C. 
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if any loan so contracted has been ratified by the employer either expressly 

or impliedly, it will be operative directly against him, and though mis- 

appropriation or improper dealing on the part of the manager causing loss 

him may entitle him to damages from the manager in tort, he cannot plead 
this as a defence against the lender. (44) 

If a manager who has been authorized by the employer to act for him in 
the business acts outside the scope of the business and causes thereby injury 
to others, the employer is not liable, unless he has knowledge of the facts and 
yet makes no objection. (45) 

With regard to acts done by & manager of his own accord the employer 
is not liable. (46) 

A manager has, in respect of the employer's business, the authority to do 
all acts on his behalf whether in court or out of court ; therefore, in respect of 
any debt incurred by the business, the creditor may sue the manager direct, 
who is bound to see that it is settled. (47) 

Though the manager of a firm is not liable to settle its debts with his own 
money, yet, since he is agent for the proprietor, he is under a duty to satisfy 
the claims of its creditors with its property or the property of its 
proprietor. (48) 

When a firm becomes insolvent its governor cannot be made liable with 
the partners for the loss it has sustained. He may receive s bonus when the 
business yields a profit, but he cannot on the account be presumed to be a 
partner. (49) 

Debts owed by a partnership should be borne by its partners proportion- 
ately according to their shares, and though, if the partners are unknown, claims 
against them may be made through the manager, he is not personally liable 
for the debts. (50) 

A manager, no matter whether he is one of the partners or not, is under a 
duty to defend actions on behalf of all the partners but not under any obliga- 
tion to make payments for them; therefore if any action is defended by 4 
manager, judgment should be given against the firm and execution levied 
on the partnership property or the estates of the partners without making the 
manager liable. (51) 

Except by a special agreement or special custom, @ manager, without the 
consent of the employer, cannot contract any loan, but if any loan contracted 
by him without such consent has been utilized properly for the business and 
the employer has benefited by it, the manager of course may claim repayment 
from the employer to the extent of the benefit derived by the employer from 
the loan. (52) 

Acis done by the governor of a firm or other manager outside the scope 
of the business, no matter whether he is connected with the business or not, 
are not binding on the emplover, unless there are special customs to the 
contrary or his acts have been specially authorized or ratitied by the employer. 

If he has contracted a loun outside the scope of the business but has 
utilized it in the business, he of course has the right to claim repayment from 
the emplover, and such right, if he has neglected or become unable to exercise 
it, thereby endangering the cluim of the creditor, may be exercised by the 
latter by subrogation. (53) 

The authority of a manager terminates with his death and does not devolve 
on his successor. (5+) 


If two persons are appointed as managers, their authority is exercised 
jointly, and, on the death of one, the entire authority devolves on the survivor 
until a new one is appointed. (55) 

On the winding-up of a firm the manager, if he has not been expressly 
released from his appointment, must be considered as having the power to 
do all acts both in court and out of court on behalf of the employer relating to 
all matters of liquidation, so that all acts thus done by him operate directly 
for as well as against him. (56) 

The authority of the manager of a partnership does not as a matter of 
course terminate with the dissulution of the partnership; therefore on the 
winding-up of a firm, if the partners have not given notice of the termination 


(49) 3rd yr. A.C. 
(50) 7th yr. A.C. 
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of the manager’s authority, what is done by him within the scope of the 
liquidation is binding on the partners. (57) 

On the winding-up of a firm the manager, if he has not been expressly 
released from his appointment by the employer, is, in respect of the debts 
due to outsiders from the firm, still under a duty to see them settled by the 
partners. (58) 

The manager of a firm has, in respect of business, the power to do all 
acts in court or out of court, so that, though the business may be wound up, 
yet, if the employer has not expressly released him from his appointment, 
the manager retains all his powers, and it cannot be said that he has no power 
to take or defend actions without being specially authorized. (59) 

The governor of a firm has power to appoint and supervise the employees 
of the firm. (60) 

Remuneration of the manager and the methods of ita payment should be 
in accordance with the agreement made between him and the employer, or, 
in the absence of agreement, in accordance with custom. (61) 

A manager who works on remuneration must be paid a reasonable re- 
muneration if he continues to attend to the affairs of liquidation on the winding- 
up of the firm, unless there is a special agreement or special custom to the 
contrary. But when a firm ceases to do business it can no longer make any 
profit and the scope of the Manager’s duties is also limited ; therefore the 
amount of his remuneration cannot on principle be as large as it was originally. 
If any dispute arises over the amount of remuneration, the court should first 
inquire whether there is any special custom in the district or gather other 
evidence that may throw light on the intention of the parties, and, on finding 
that the intention of the parties cannot be ascertained, then fix the amount 
according to principles. (62) 

The manager of a firm is under a duty to render an account on the demand 
of the employer. If all the account books have been destroyed by fire, such 
duty is considered as exti ed according to the principle of impossibility 
of performance, but the employer may still sue him for damages (if he can be 
made responsible.) (63) 

The manager of a firm is under a duty to direct and supervise all employees 
whether they are directly or indirectly appointed by the employer. (64) 

The manager of a firm is responsible for the supervision of the rest of its 
servants and is liable in damages if any injury is caused to the employer 
through his negligence in such supervision. (65) 

The governor of a firm is not responsible for the dishonest acts of its 
assistants, if such assistants are not appointed solely on his own desire and he 
ia guilty of no negligence. (66) 

The manager of a firm is responsible for the supervision of ita assistants 
on behalf of the employer, so that if it suffers any loss not through ite business 
but through the dishonest acts of its assistants, the manager is entirely res- 
ponsible. (67) 

Since the law of this country has yet no express provision as regards 3 
manager's liabilities towards his employer in his transaction of business on 
behalf of the latter, such questions should be decided according to the intention 
of the parties and custom. (68) 

The manager of a firm is authorized by its employer to act as his azent 
in the business. If he discharges his duties unfaithfully (t.e. faila to exercise 
the care of a good trustee) and thereby causes injury to the employer, he is 
responsible. (69) 

The question whether the proprietor of 4 firm can after its winding-up 
sue its manager for damages for loss it has sustained depends on whether or 
not the loss has been caused intentionally or negligently by him. If he has 
discharged his duties faithfully and the cause of the loss is one that he could 
not foresee, no damages can be claimed. (70) 

A manager cannot, without the permission of the employer, engage in 
any business for himself or for a third party or in any transaction with 3 
view to profit. If he acts contrary to this rule, what he gains therefrom gocs 
to the employer. [See Art. 38 of the Traders Ordinance.] (71) 


(57) Sth yr. A.C. 452 (62) 7th yr. A.C. 63 (67) 4th yr. A.C. 1146 
(58) Sth yr. A.C. 936 (63) 4th yr. A.C. 1132 ee 4th yr. A.C. 161 
(59) 3rd yr. A.C. 979 (64) Sth yr. A.C, 796 69) 3rd yr. A.C. 893 
(60) 3rd yr. A.C. 86 (65) 5th yr. A.C. 1094 Go} 4th yr. A.C. 945 
(81) 4th yr. A.C. 755 (66) 3rd yr. A.C. 84 (71) 4th yr. A.C. 526 
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An ordinary assistant of a firm has no authority to contract any loan for 
the employer unless specially authorized by him. [See Art. 41 of the 
Traders Ordinance.] (72) 


Assistants of a firm appointed by its proprietor may do all ordinary 
acts on the proprietor’s behalf in respect of certain or specified matters in 
the business, and, if specially authorized by him, may also do acts even not 
of ordinary nature and shall not be responsible for any loss that may thus be 
caused to the proprietor. (73) 

The cashier of a firm must, in respect of the money entrusted to him, 
exercise the care of a good trustee in its safekeeping and shall be liable for 
any loss due to his negligence. (74) 

If the manager of a firm demands payment of money from the keeper of 
the counter in the name of the business, the latter, unless there are any special 
rules to the contrary, has no right to demand an explanation or refuse 
payment. (75) 

The right of the master to restrain his apprentice from trading in the 
same street is personal to the master and perishes with him, unless there is a 
custom to the effect that the right devolves on his son. (76) 

Persons who are not commercial employees but often act for or introduce 
business to a trader within the scope of his business are called commercial 
agents, whose powers, unless otherwise provided, shall be as defined in the 
agreement creating the agency [See Arts. 60 and 67 of the Traders 
Ordinance.] (77) 

If a trader who engages in the business of buying and selling is a commis- 
sion agent, any trader who authorizes him to buy goods becomes his principal 
and is responsible for any debts he may incur in purchasing such goods. (78) 


COMMERCIAL ASSOCIATIONS ORDINANCE 


CHaprer J.—GeneRAL PRINCIPLES 


According to section 2 of Article 1 of the Detailed Rules of the Enforce- 
ment of the Commercial Associations Ordinance, any body corporate formed 
with a view to gain may be governed by the provisions of the said Ordinance, 
provided it has been organized as a juristic person. If it is merely based on 
an agreement between the parties to use certain capital in business, it is only 
@ partnership and not a juristic person, and so cannot be governed by the 
said Ordinance—this is the proper and inevitable interpretation of Article 
3 of the said Ordinance, which provides that commercial associations are 
juristic persons. [See Art. 1 of the Detailed Rules of the Enforcement of the 
Commercial Associations Ordinance and Art. 3 of the said Ordinance.] (79) 

If a commercial association has been registered according to law as a 
company limited by shares, its shareholders and manager are not liable for 
the debts of the association beyond ita assets. If, however, it has not been 
properly registered as required by law, it is not regarded as having any 
independent existence, notwithstanding that it is styled a company, and its 
liabilities for its debts are the same as those of a partnership. [See Art. 6 
of the Commercial Associations Ordinance.] (80) 

The Commercial Associations Ordinance makes no provision relating to 
alien companies, so that if any alien company has a branch office in China, the 
manager of such branch office must, in respect of any juristic act entered into 
by him with a third party, assume liability and cannot defend himself against 
the third party by saying that it is the alien company that is liable. (81) 


Cuaprer I].—Unumirep Companies 
Paragraph I,—Formation (nil) 
Paragraph II.—Internal Relations 


With reference to the relations of the shareholders inter se the question 
whether, if one of them incurs a debt in the name of the company, the rest 
are liable depends on whether such debt has been incurred by him in the 


(72) 4th yr. A.C, 475 (76) 6th yr. A.C, 1581 (80) Sth yr. A.C. 295 
(73) 3rd yr. A.C. 151 (77) Sth yr. A.C. 515 (81) Sth yr. A.C. 882 
(74) 4th yr. A.C, 733 (78) 5th yr. A.C, 1022 

(75) 4th yr. A.C, 621 (79) 4th yr. A.C. 461 
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course of the business. If he discharges his duties unfaithfully and thus 
causes the company to incur any liability for the benefit of himself or some 
one in his confidence, the other shareholders are of course not responsible. 
Such unfaithful act as this, no matter whether or not it has been done with the 
consent of any other shareholder, cannot be set up as against a shareholder 
whose consent has not been obtained [See Art. 26 of the Commercial Asso- 
ciations Ordinance. ] (82) 

Except where it has been otherwise provided in the prospectus, the new 
shareholders of a company are not entitled to share with the original 
shareholders profit accruing before they (the new shareholders) became 


shareholders. (83) 
Paragraph III.—External Relations 


In respect of liabilities lawfully incurred by a company its manager of 
course has authority to act and defend actions on its behalf, but if he is the 
manager of a branch office only his authority to actis confined to the business 
of such branch office. [See Art. 32 of the Traders Ordinance and Art. 31 of 
the Commercial Associations Ordinance.] (84) 

If any servant of @ company should in the course of his duties cause 
any injury to any person, the company shall be responsible. (See Art. 33 of 
the Commercial Associations Ordinance.] (85) 

Shareholders of unlimited liability are jointly liable without limitation 
in respect of the external relations of the company, and such liability is not 
diminished in any way by the fact that they take no part in the management 
of the business. [See Art. 35 of the Commercial Associations Ordinance. ] (86) 

A person who becomes a shareholder after the company has been formed 
is responsible even for debts incurred by the company before he became 
shareholder. (See Art. 36 of the Commercial Associations Ordinance. ] (87) 


Paragraph I V.—Retirement of Shareholder (nil) 
Paragraph V.— Dissolution 


The Commercial Associations Ordinance came into operation on the Ist 
day of September in the third year of the Republic. Article 57 of this Ordin- 
ance provides: ‘The rights and obligations of a company which ceases to 
exist through amalgamation or absorption shall devolve on the company 
which continues to exist after absorption or comes into existence in con- 
sequence of amalgamation.” The law permits such a devolution only when 
the former company becomes extinct through lawful amalgamatio nor absorp- 
tion. If the amalgamation or absorption is not lawful, it is invalid and there 
can be no transfer of rights and obligations. [See Art. 57 of the Com- 
mercial Associations Ordinance.] (88) 


Paragraph VI.—Liquidation 


Although a company is undergoing reorganization, yet, until its liquida- 
tion is finished, it is still considered in existence. [See Art. 59 of the 
Commercial Associations Ordinance.]} (89) 


CHaPTeR III.—SocreTEe EN COMMANDITE (nié) 
Cuarrer IV.—Company LimiTeD BY SHARES 
Paragraph I.—Formation 


No remunergtion shall be paid to the promotera of a company, unless 
special provision for such payment appears in the Articles of Association. 
[See Art. 99 of the Commercial Associations Ordinance] (90) 


Paragraph II.—Shares 


The shares of a limited company should be equal in amount, and a share- 
holder, as soon as he has subscribed for shares or has shares assigned to him, 
is liable to pay up. If a shareholder does not pay up on the date fixed for 
payment and fails to do so even after notice to pay, his rights as a shareholder 


88) 5th yr. A.C. 5 
(30) alg AC, 208 


(85) 6th yr. A.C. 613 
(89) 4th yr 
(90) Sth yr. A.C. LUs3 
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(82) 4th yr. A.C. 1 
(33) Sth yr. AC. 1 
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(87) Sth yr. A.C. 11 
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will be forfeited and his shares should be sold by auction by the company. 
If the sum realized is insufficient to pay up what he owes, the difference is 
to be claimed from the original shareholder or assignor. It is not allowed to 
treat what has been paid up as a kind of odd shares (See Arta. 124, 126, 
and 134-138 of the Commercial Associations Ordinance.] (91) 

Although section 2 of Article 126 of the Commercial Associations Ordin- 
ance provides that payment for shares should be made in money and cannot 
be set off by any claim against the company, this provision is intended only 
for the benefit of the company, so that if the shareholder liable to pay has any 
claim against the company and the latter proposes a set-off, it is not forbidden. 
[See Art. 126 of the Commercial Associations Ordinance. ] (92) 

According to the company law promulgated in the late Tsing Dynasty 
a@ company could not buy its own shares, but assignment of shares between 
the shareholders themselves and assignment of shares through the company 
are not unlawful [See Art. 39 of Repealed Company Law.] (93) 


Paragraph III.—Meeting of Shareholders (nil) 
Paragraph IV.—Directors (nil) 
Paragraph V.—Supervisors (nil) 
Paragraph VI.—Company Accounts 


The sinking fund of a company is intended for making good the de- 
preciation of the company’s property in order to protect its creditors against 
loss ; therefore, although the balance of such fund, if any, after it has been 
applied in payment of the debts of the company on dissolution, may be 
divided among the shareholders, no such division is allowed before dissolution 
[See Art. 183 of the Commercial Associations Ordinance. ] (94) 

The ownership of the sinking fund of a company vests in the company 
itself. A shareholder has no right in rem to it. Moreover the right of a 
shareholder to share such fund on dissolution is part of his rights as a share- 
holder, inseparable from the fact that he is a shareholder. Now since the 
appellant has ceased to be a shareholder, he can no longer claim any share of 
such fund. (95) 

The sinking fund of a company is intended for the maintenance of its 
business ; therefore the right of a shareholder to share such fund on dissolution 
is only part of his rights as a shareholder, inseparable from the share he holds ; 
and if he assigns his share to another before dissolution, his right to such 
fund also passes to the assignee, and he cannot afterwards claim it from 
the company. (96) 

Paragraph VII.—Debentures (nil) 
Paragraph VIII.—Alteration of Articles of Association (nil) 
Paragraph I1X.—Dissolution (nil) 
Paragraph X.—Liquidation (nil) 
Craprer V.—Socret® Ew COMMANDITE PAR ACTIONS (nil) 
Cuarrer VI.—PENALTY (nil) 


COMMERCIAL ACIS 


CaaprerR J.—GeENERAL RULES 


All commercial acts are governed by custom in the absence of a special 
agreement, and, in the absence of custom, by legal principles. (97) 

According to legal principles relating to commercial transactions, acts 
between traders, as such, are as a ruled one for consideration ; for this is the 
object of traders in commerce. (98) 


(91) 6th yr. A.C, 1389 (94) 3rd yr. A.C. 1227 (97) 3rd yr. A.C. 1090 
(92) ibi 95) 3rd yr. A.C, 1227 (938) ibid 
(93) 5th yr. A.C. 680 (96) 5th yr. A.C. 630 
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If an agent for a commercial act acts within the scope of his authority, 
his act is operative directly for as well as against the principal, notwithstanding 
that he has not disclosed the name of the principal ; but if the opposite party 
is ignorant of the fact that he is acting as an agent, the opposite party may 
enforce performance against the agent personally, that is to say, if the opposite 
party does not know that the agent is acting on behalf of a principal, he (the 
Opposite party) may regard what is done as the agent’s own act and enforce 
performance against him (the agent) personally as well as refuse performance 
when claimed by the principal. What has been stated is an exception to the 
rule that an agent in civil matters must disclose the name of the principal, 
and is at the same time the most proper principle for the protection of bona 
fide opposite parties. (99) 

Interest may be claimed from debts arising from commercial acts bet ween 
traders if any interest is fixed by agreement. Even though no interest is 
fixed by agreement, yet, according to principles, if the debtor fails to prove 
that no interest should be paid and there is no practice to the contrary, the 
debt should be considered as one bearing interest, and the creditor may 
within reasonable limits claim payment of it. (100) 

In the calculation of interest between traders, if, according to the usage 
of trade, interest unpaid within a certain date may be capitalized, such capite- 
lization is lawful ; for such usage is not inconsistent with any express provision 
of law, and, as the sole object of a trader is gain, his legitimate interest would 
otherwise be unprotected. (101) 

When capitalization of interest is allowed by the local usage of trade, 
then, even though the debtor has not expressly consented to it, his consent 
may, for the benefit of the creditor, be presumed in deference to the usage, 
and if the debtor fails to prove that he has objected to it from the outset, 
capitalization of interest by the creditor cannot be considered as unlawful. (102) 

Capitalization of interest, if consented to by the opposite party, is lawful 
irrespective of custom. (103) 

According to the custom of Tientsin interest due from money transactions 
with bankers may be capitalized, if not paid at the end of the year. (104) 


Interest lawfully capitalized becomes part of the original capital and will 
bear interest. (105) 

Since the custom of Tientsin is that payment made in money transactions 
with bankers is regarded as made first in return of capital, leaving the interest 
thereof to be paid at the end of the year, such custom must be followed. (106) 

Two conditions must be fulfilled before a right of lien in ordinary civil 
matters can be exercised, wiz., (1) the thing (on which the right of lien is 
sought to be exercised) must be the property of the debtor and (2) the debt 
must have arisen from the thing itself. A right of lien in commercial matters 
is comparatively wider than a right of lien in civil matters, yet, unless the 
thing on which the right of lien is sought to be exercised is the property of the 
debtor, no such right can be exercised, and if the thing is the property of a 
third person and detained by the creditor, thinking by mistake that it is 
the property of the debtor, it must be given up on the demand of the person 
legally entitled. (107) 


CHAPTER II.—VENDOR AND PURCHASER (nil) 
CuarTeR II].—MIppLEMEN (nil) 
CHarTteR IV.—Facrors 


A factor is person who buys and sells for others in his own name. 

Rights and obligations incurred by a factor should be enjoyed and borne 
by the factor himself, having nothing to do with the person who authorizes 
him to buy or sell. (108) 

When a factor buys or sells for others he is responsible to the latter for 
performance in case the opposite party fails to perform, unless there is a 
special agreement or special custom in the district to the contrary. (109) 

f a trader who engages in the business of buying and selling is an 
independent factor, then according to general principles relating to commerce 


(99) 5th yr. A.C. 579 (103) 4th yr. A.C. 2200 (107) 3rd yr. A.C. 253 
dog) ane yr. AC. a (104) 4th yr. A.C. 2200 (108) 4th yr. A.C. 1873 
(101) 4th yr. A.C. 15 (105) 5th yr. A.C. 39 (109) 3rd yr. A.C. 995 
(102) 4th yr. A.C. 1738 (106) 4th yr. A.C. 2200 
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there is no direct relationship existing between the buyer (i.e. the person who 
authorizes the factor to buy) and the seller, who can sue only the factor for 
debts due from him, no matter whether the buyer has paid or not. (110) 

If a factor through negligence fails to enforce his right (against the person 
who authorized him to buy or sell) and thereby exposes the party who con- 
tracted with him to loss, such party may, according to the principles of the 
law of debt, enforce the factor’s right on his behalf. (111) 


Cnaprer V.—Forwagpine Contractors (nil) 
CuaPTeR VI.—CaBRIERS 
Paragraph I.—Carriage of Goods 
If a contract for the carriage of goods cannot be carried out because of 


force majeure, either party may dissolve the contracts ; but if the cause of the in 


dissolution arose after the goods have been put to sea, the consignor must 
pay freight according as to the distance goods have been conveyed. (112) 

A carrier must exercise due care in respect of the goods he carries and is 
responsible for any loss or damage that may be done to such goods, unless it 
has been caused through force majeure. (113) 

If any loss, damage, or delay is complained of and the carrier and his 
servants fail to prove that it is not due to their negligence, the carrier will 
be responsible. (114) 

If by custom a carrier is liable for his servants’ torts committed in the 
course of their employment, he will be liable according to such custom, no 
matter whether or not he has exercised due care in their employment and 
supervision. (115) 

Since the question of liability of post office servants for their own torts 
and the degree of their liability have been expressly provided for by law, 
such express provisions exclude the application of general principles. (116) 

The post office is on principle not liable for delay or damage in the carriage 
of ordinary mail matter; but if any parcel that has been insured is lost or 
damaged, or any parcel though not insured is lost through defective safe- 
keeping, the post office is liable according to the provisions of Articles 164 
and 165 of the Post Office Regulations. [See Arts. 164 and 165 of the 
Post Office Regulations. (117) 

Paragraph II.—Carrtage of Passengers (nil) 
CHAPTER VII.—WaREHOUSING (nil) 
Carter VIII.—IisuRnance 
Paragraph I.—General Rules 

According to the principles of fire and marine insurance the insurer is to 
indemnify the assured for the loss actually suffered within the limits of the 
amount insured, and if such loss cannot be ascertained, then the amount 
payable is the amount insured. (118) ; 

If the assured has recovered damages from the wrongdoer or damage done 
to the subject-matter insured, the insurer may deduct from the insurance 
claim the amount thus recovered, and if the insurance claim has already been 
paid, what may have been deducted may be recovered from the assured. (119) 

If the assured has a right of action against some wrongdoer for damages 
and does not exercise it through negligence, the insurer may exercise it by 
subrogation. (120) 

Paragraph II.—Flood Insurance (nit) 
Paragraph III.—Carriage Insurance (nil) 
Cuaprer [X.—Lire Insurance (nil) 


NEGOTIABLE INSTRUMENTS 
Cuarter I.—GENERAL RULES 


Our existing law has yet no provision as regards negotiable instruments ; 
therefore questions affecting negotiable instruments must be decided according 


(110) 7th yr. A.C, 1022 (114) 4th yr. A.C. 122 118) 2nd yr. A.C. 49 
(111) 4th yr. A.C, 1873 115) 4th yr. A.C. 18 119) tbid 

(112) 6th yr. A.C. 1060 116) 4th yr. A.C. 122 (120) ibid 

(113) 7th yr. A.C. 1543 (117) ibid 
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to the rule that custom prevails in the absence of express provisions and legal 
principles prevail in the absence of customs. (121) 

There has yet been no legislation on negotiable instruments since the 
establishment of the Republic, so that, according to the rule that custom 
prevails in the absence of express provisions and legal principles prevail in the 
absence of customs, questions affecting negotiable instruments can be referred 
only to legal principles, unless there are special customs governing the 
matter. (122) 

An instrument payable to bearer or indorsed in blank, being negotiable 
in character, notice of its transfer to the debtor is not essential ; a fortiori no 
indorsement by any surety is essential to it in form. (123) 

Since the debt created by a nogotiable instrument differs from an ordinary 
loan and is one for which no causa is needed, the person liable on such an 
instrument need not be a person who has actually benefited by it. (124) 

The issuer of a negotiable instrument is liable to the holder after it hes 
been transferred from one to another, and cannot refuse payment for any 
cause that he may plead against the original payee, or on the ground that 
notice of transfer was not given him, or that he has not been asked to consent 
to the transfer. (125) 

The question whether the causa for the issue of a negotiable instrument is 
valid or not has nothing to do with the existence of the debt created by it, 
but if the causa is in fact illegal, it may, as between the immediate parties 
(fe. between the issuer and the original payee) be pleaded as a ground for 
refusing payment, and if payment has already been made, what has been 
paid may even be recovered as money unlawfully had and received. (126) 

If the person liable under a negotiable instrument has any ground of 
defence that he may plead directly against the person entitled, he may do so, 
when sued by the latter. (127) 

If an instrument is drawn subject to conditions subsequent, then, a8 
between the immediate parties, the instrument may be avoided on the ful- 
filment of such conditions. (128) 

. If an instrument is accompanied with a duplicate, then, so long as the 
original is presented for payment, the conditions for exercising the rights under 
the instrument are fulfilled, though the duplicate may have been lost, and it 
cannot be said that the rights under the instrument become extinguished 
through the loss of the duplicate. (129) 

If the drawer of a bill of exchange has not sent to the acceptor the money 
he has received for sending, the holder, though (for any reason) he may not 
enforce his rights under the bill, may, on the principle of ‘‘ money unlawfully 
had and received,” nevertheless recover from the drawer to the extent of the 
amount actually received by him. (130) 

The drawer as well as the indorser of a bill are liable as sureties to the 
holder, and if there are several indorsers, those who indorsed first are also 
liable as sureties to those who indorsed after. (131) 

Either a note or a bill, unless it appears otherwise on the face of it, may 
be transferred freely, and the transferor is responsible to the transferee as & 
surety that it will be met when it falls due. (132) 


CHaprer II.—Biits oF EXcHANGE 
Paragraph I.—Drawing 


Every bill that is drawn must contain the names of the drawee and the 
payee respectively. (133) 

The date that appears on a bill simply means that the rights under it 
cannot be exercised before that date. It doesnot mean that the rights become 
extinct after that date. The suggestion that a bill becomes void after 
the date stated thereon is against the law and customs of negotiable 
instruments. (134) 


(121) 4th yr. A.C. 1103 (126) 3rd yr. A.C. 1164 3) Tth yr. A.C. 714 
(122) 7th yr. A.C, 1140 (383 4th yr. A.C. 1421 (132) 3rd yr. A.C. 194 
(123) 4th yr. A.C. 1714 (128) 5th yr. A.C. 51 (133) 3rd yr. A.C. 1168 
(124) 3rd yr. A.C. 630 (129) 3rd yr. A.C. 268 (134) 4th yr. A.C. 1715 
(125) Sth yr, A.C. 1141 (130) 7th yr. A.C. 1140 
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Paragraph I1I.—Indorsement (nil) 
Paragraph III.—Acceptance (nil) 


Paragraph IV.—Payment 

When a bill is drawn it must contain the names of the drawer and the 
payee respectively, and when it is indorsed by the payee to another, that other 
may present it for payment ; but the only persons entitled to do so are the 
payee named in the bill and the indorsee ; a person who is neither the one 
nor the other nor some one authorized by another (who is entitled), though 
the bill may be held by him, is not a holder in due course and therefore entitled 
to present it for payment. (135) 

Money due from bills should simply be paid to the holder without the 
requirement of any witness. (136) 


Paragraph V.—Demand for Securities (ntl) 
Paragraph VI.—Demand for Payment 


When a bill is dishonoured by the acceptor the drawer is liable to the 
holder to the amount stated on the bill. (137) 


When a bill is dishonoured by the acceptor, the holder may sue either 
the drawer or the indorser for payment. (138) 


When a bill is dishonoured the holder is entitled to sue the drawer or 
the indorser for payment, but notice of dishonour given within a proper period 
is essential to the right of action. What is a proper period, being a question 
unprovided for by our existing law, can be referred only to local customs. (139) 

Notice of dishonour, being a unilateral act, does not lose its legal effect 
through refusal to accept it by the person notified. (140) 


The drawer and indorsers of a bill are liable as sureties to the holder, so 
that when a bill is dishonoured, the holder may sue either the drawer or any 
indorser for payment, no matter whether the dishonour takes place before or 
after acceptance, provided notice of dishonour is given to the drawer or 
indorser, which, according to the law of negotiable instrument, is essential 
to the right of action. (141) 

If the holder of a bill takes upon himself to ‘‘ give time ” to the acceptor, 
itis detrimentel to the interest of the drawer and cannot be allowed according 
to the legal principles relating to commerce. (142) 

If the holder of a bill takes upon himself to “‘ give time ”’ to the acceptor 
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Dishonour 


and the bill is afterwards dishonoured, he cannot sue the drawer on the through 


bill. (143) 

Although, when a bill has been indorsed from one to another in a series 
of indorsements, all the indorsers are severally liable as sureties, the holder is 
at liberty to sue either the one or the other, and if he sues the drawer for 
payment, it is no defence for the latter to say that there are indorsers. (144) 

In ordinary debts, where interest is fixed by agreement, the debtor, if he 
delays payment, is liable to pay interest calculated from the day when the 
debt falls due up to the date of payment. The same rule applies to debts 
due from bills, and interest is consequently payable when payment is 
delayed. (145) 


Paragraph VII.—Suretyship 


If the bill does not state for whom the surety will answer, he will be taken 
to answer for the acceptor and, before acceptance, he will be taken to answer 
for the drawer, inasmuch as the drawer is the person principally liable before 
acceptance and therefore the surety should answer for him for the protection 
of the holder. (146) 

The holder of a bill may sue the surety for payment, but notice of dis- 
honour given within a proper period is essential to the right of action, failure 
to do so being fatal. As our existing law has yet no provision as regards what 
constitutes a proper period, the question can be decided only according to 
local customs. (147) 


ety aa yr. A.C. 1168 (140) 6th yr. A.C. 1832 treat 4th yr. A.C. 1352 
(136) 4th yr. A.C. 1352 (141) 4th yr. A.C. 1832 146) 4th yr. A.C. 330 
(133) 4th yr. A.C. 1260 (142) 7th yr. A.C. 1140 (147) 4th yr. A.C. 330 
30) 3 5th yr. A.C. 302 (143) ibid 

(139) 3rd yr. A.C. 714 (144) 4th yr. A.C. 1715 
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When a bill is dishonoured the holder may sue the surety for payment, 
provided he has given the latter notice of dishonour within a proper period 
according to local customs, failure to do so being fatal. (148) 


Paragraph VIII.—Interveners (nil) 
Cxaprer III.—Promissory Notes 


In the making of a promissory note all that is required is that the maker 
should sign and seal the note, and he is liable to the holder without the 
necessity of acceptance. (149) 

If a note sets out on the one hand the holder’s rights and on the other his 
obligations, it obviously differs from what is called a negotiable instrument 
which sets out only the rights of the holder without any counter performance. 
Such 4 note therefore cannot be considered as a promissory note, and its 
transfer will carry both rights and obligations. (150) 

If a promissory note docs not mention the place of payment, the place 
where it is made is the place of payment. (151) 

The maker of & promissory note payable to bearer must pay the holder 
when it falls due on the date stated on it, and, unless he can prove that the 
holder has acquired it unlawfully, cannot refuse payment on any ground. (152) 

The maker of a promissory note must, of course, pay the holder when it 
falls due. If, however, the note has been transferred from one to another, 
then, no matter whether there has been any security given or any special 
stipulations made between the transferors and the transferers, this does not 
concern the maker, who, even if he may have some special defence against the 
original payee, cannot plead it against the subsequent holder as a ground for 
refusing payment. (153) 


CHAPTER IV.—CHEQUES (nil) 


SHIPS 


Cuapter I.—Generat Routes (nil) 
Carter II.—Persons CONNECTED WITH SHIPS 
Paragraph I.—Shipowners 
I€ the master of a ship or any other member of her personnel should in 


the course of his duties cause any injury to any person, the shipowners are 
liable in damages. (154) 


Paragraph II.—Masters of Ships 


According to our existing law the master of a ship must within the scope 
of his legal authority manage everything for the owners or charterers of the 
ship, and his duties are the more important in regard to matters outside 
navigation ; therefore his position differs from that of an ordinary servant 
and, before the ship is put to sea, he is under a duty to inspect and inquire 
into the conditions of the structure of the ship, her carrying capacity, and 
horse power, and see whether she is seaworthy and whether all the necessary 
preparations are in order. (155) 

If the master neglects the above duty and causes damage through allowing 
the ship to exceed her capacity in carrying or towing, he is liable in damages, 
and even thouzh it may be due to the ‘instructions of the shipowners or char- 
terers that the ship has been allowed to exceed her capacity, yet, if damage is 
thereby caused to others, he cannot defend himself by saying that he only 
acted on instructions. (156) 

The master of a ship is under a duty to supervise all other members of her 
personnel in the execution of their duties, and if any of them should in the 
course of his duties causes any injury to any person, the master is liable in 
damages, unless he can prove that he is not guilty of negligence in his super- 
vision ; therefore if anything happens at sea, negligence on his part is presumed, 
though the cause of the untoward incident is unknown, unless he can prove 
that he was in fact guilty of no negligence in the execution of his duties. (157) 


(148) Sth yr. A.C, 690 (152) 4th yr. A.C. 1714 (156) ibid 
(149) 3rd yr. A.C. 1266 (153) 4th yr. A.C. 1120 (157) ibid 
(150) 5th yr. A.C. 931 (154) 4th yr. A.C. 16138 
(151) 4th yr. A.C. 463 (155) Srd yr. A.C. 733 
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Paragraph II1I.—Personnel of Ships (nil) 
Cuarter III.—Suirrine Conrracts 
Paragraph 1.—Carriage of Goods 
Sub-Paragraph I.—General Rules 


The difference between a charter party and a shipping contract depends 
on whether, according to the tenor of the contract, the opposite party is to 
have the possession of the ship for his exclusive use or not. If the contract 
allows the opposite party to have the possession of the ship for his exclusive 
use, it is a charter party, but if the opposite party merely has the use of the 
whole or part of the ship for the conveyance of goods or passengers, possession 
remnaining with the shipowners, the contract is only a shipping contract. 
Since a charter party transfers possession of the ship, responsibility for her 
management also passes to the charterer, and so, if any injury is caused to 
others through bad management or bad navigation, the charterer is liable. 
In shipping contracts, however, the ship only engages to carry goods for the 
shipper without transferring the possession and management of the ship, so 
that he cannot be made responsible for her management. (158) 


Sub-Paragraph 2,—Charter Party 


The rights and duties of a charterer in respect of the chartered ship are 
the same as those of the shipowners ; therefore if the master of the ship or 
any other member of her personnel causes any injury to others, the charterer 
is liable in damages and cannot defend himself against the injured party by 
saving that he is only a charterer. (159) 


Sub-paragraph 3.—Shipping (nil) 
Paragraph II.—Carriage of Passengers (nil) 
Paragraph III.—Marine Insurance (nil) 
Carrer IV.—AVERAGE 


In cases of ‘‘ general average,” although the loss should be divided among 
those who have benefited and the shipowner is under no duty to recover from 
them on behalf of the injured party, he is under a duty to give notice, that is 
to say, he should, apart from the share of loss that he himself should bear, 
inform the injured party of the names and addresses of those who have 
benefited in order that he (the injured party) may recover from them. 


CuapTer V.—SatvacE (nil) 
Craprer VI.—Bortromey Bonp (nib) 


(158) 7th yr. A.C. 335 (159) 4th yr. A.C. 1618 (160) 4th yr. A.C. 1216 
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RULES FOR THE APPLICATION OF 
FOREIGN LAWS* 


CuHaprrr I.—GeNERaL Provisions 


Article 1.—When according to these Rules a foreign law is to be applied. 
its application is nevertheless forbidden if it contravenes the public order or 
good morals of China. 

Article 2.—When, according to these Rules, the national law of the party 
is to be applied, his national law is determined according to his nationality last 
acquired, if he has more than one nationality ; provided that, if according to 
the law of nationality he should be recognized as a Chinese subject ; Chinese 
law shall be applied. 

If the party has no nationality, the law of his domicile shall be applied, 
and if his domicile is unknown, the law of his place of residence shall be applied. 

If, in the country of the party, the laws of different localities are different, 
the law of the locality to which ho belongs shall be applied. 

Article 3.—The national law of a foreign juristic person whose existence 
is recognized by Chinese law consists in the law of its domicile. 

Article 4.—When, according to these Rules, the national law of the party 
is to be applied, Chinese law shall be applied if according to his national law 
Chinese law should be applied. 


CHarter II.—Laws RELATING TO Persons 


Article 5.—The capacity of a person is governed by his national law. 

A foreigner who has no capacity according to his national law, but has 
capacity according to the law of China, is considered to have capacity in 
regard to his juristic acts in China, except those concerning family law and 
the law of succession and those affecting immovables situate abroad. 

A foreigner who has capacity but, on acquiring Chinese nationality, is 
considered to have no capacity according to Chinese law retains his original 
capacity. 

Article 6.—A foreigner who has his domicile or residence in China and, 
according to both his national law and the law of China, has reasons to be 
interdicted may be interdicted. 

Article 7.—The provision of the last preceding article is applicable to 
quasi-interdiction. 

Article 8.—When a foreigner who has his domicile or residence in China 
is not known to be alive or dead, a declaration of death may be made according 
to Chinese law only as regards his property in China and legal relations based 
on Chinese law. 


Cuapter IIJ.—Laws Retatina ro THE Fasiry 


Article 9.—The essentials of a marriage are governed by the respective 
national laws of the parties. 

Article 10.—The effect of & marriage is governed by the national law of 
the husband. 

The property relations between husband and wife are governed by the 
national law of the husband existing at the time of the formation of the 
marr le 

Article 11.—A divorce may be decreed for a ground which, at the time of 
its occurrence, is by the national law of the husband and the law of China, 
considered as constituting a ground for divorce. 

Article 12.—The status of a child is governed by the national law of the 
husband of the mother existing at the time of its birth and, if he died before 
its birth, governed by the law of the country to which he last belonged. 


*Promulgated August 5th, 7th year of the Republic—1918. 
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Article 13.—The essentials of legitimation of an illegitimate child are 
governed by the respective national laws of the legitimating parent and the 
legitimized child. 

The effect of legitimation is governed by the national law of the legiti- 
mating parents, 

Article 14.—The essentials of adoption are governed by the respective 
national laws of the parties. 

The effect of adoption is governed by the national law of the adoptive 


nts. 

Article 15.—The legal relations between parents and child are governed 
by tho national law of the father and, if it has no father, by the national law 
of the mother. 

Article 16.—The duty of maintenance is governed by the national law of 
the party liable, unless the right of maintenance is denied by Chinese law. 

Article 17.—Family relations other than those provided in the last 
preceding eight Articles and the rights and obligations arising out of such 
relations are governed by the national law of the party. 

Article 18.—Guardianship is governed by the national law of the ward; 
provided that the guardianship of a foreigner who is domiciled or resident in 
vesies and is subject to one of the following conditionsis governed by Chinese 

we— 

(1) According to his national law there are reasons necessitating the 
appointment of a guardian, but there is nobody to exercise the 
functions of guardianship. 

(2) He is interdicted in China. 

Article 19.—The provisions of the last preceding article apply mutairs 

mutandis to curatorship. 


CuarTer IV.—Laws Retarmea to Succession 


Article 20.—Succession is governed by the national law of the deceased. 

Article 21.—The essentials and effect of a will are governed by the na- 
tional law of the testator existing at the time of ite making. 

The revocation of a will is governed by the national ee of the testator 
existing at the time of revocation. 


Cuaprer V.—Laws Retatine to THInas 


Article 22.—Real righta are governed by the law of the place where the 
things are situate (lex loct situs) ; provided that real rights relating to ships are 
governed by the national law of the ship. 

The acquisition and extinction of real rights, except those relating to 
ships, are governed by the law of the place where the things are situate at the 
time of the completion of the causal facts. 

The form of a will relating to real rights may follow the provision of the 
first clause of section 1 of Article 26. 

Article 23.—The proper law governing tho essentials and effect of juristio 
acts giving rise to obligations is determined by the intention of the parties. 
When the intention of the parties is uncertain, their national law governs if 
they are of the same nationality, but the law of the place of transaction 
governs if they are of different nationalities. 

When there are different places of transaction, the place where com- 
mounication is made is the place of transaction. 

When the offer and acceptance of a contract are made in different places, 
as regards the formation and the effect of the contract, the place where the 
offer is communicated is the place of transaction ; but if the offeree does not 
know, at the time of acceptance, the place from which the offer was despatch- 
ed, the domicile of the offeror is regarded as the place of transaction, 

Article 24.—Obligations arising out of management of affairs without 
mandate (negotiorum gestio) and unjustified benefits are governed by the law 
of the place where the acts occurred. 

Article 25.—Obligations arising out of delicts are governed by the law 
of the place where the acts are committed, but this does not apply to acts not 
considered wrongful by Chinese law. 

‘ Applications for damages and for other dispositions on account of delicts 
mentioned in the above provision are limited only to those which are allowed 
by Chinese law. 
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Cuaprer VI.—Laws RELATING TO FORMS OF JURISTIC ACTS 


Article 26.—The forms of juristic acts, unless otherwise provided, are 
governed by the law of the place where the acts are performed ; provided that 
to follow the form prescribed by the law governing the effect of such acts is 
also effective. 

The proviso of the above section is not applicable to the forms of acts 
which have for their object the exerciso or preservation of rights arising out of 
negotiable instruments. 

Article 27,—These Rules shall come into operation on the day of pro- 
mulgation. 
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RULES OF CIVIL AND CRIMINAL PROCEDURE 
CONCERNING CITIZENS OF NON- 
EXTRATERRITORIAL POWERS 


Promulgated on October 31, in the 9th year of Chinese Republic (1920) 
(Translated by K. W. Chang, LL.B.) 


Article 1—Any proceedings whether civil or criminal concerning or 
involving any citizen or citizens of non-extraterritorial powers shall be dealt 
with in accordance with the provisions of these rules. 

Article 2.—The trial in the First Instance of any litigation referred to in 
Article 1 hereof, with the exception of those offences set forth in Sections 3 
and 4of Article 6 of the Draft Code of Criminal Procedure, shall be conducted 
by the District Court, or District-Court Department established by any Special 
Tribunal, or the Trial Court having competent jurisdiction over litigation in 
the particular district. In places where there is no District Court or District- 
Court Department of any Tribunal, the District Magistrate shall hand over 
the litigation to the nearest District Court for trial. In far places as territorial 
borders where the litigation cannot be thus handed over, the District Magistrate 
of the particular jurisdiction may at any time communicate with the Ministry 
of Justice asking for instructions. 

Article 3.—Any person of any non-extraterritorial power who is detained 
in custody or convicted to penal imprisonment on account of the litigation 
referred to in Article 1 hereof shall be seperately confined in a new prison. In 

places where there is no new prison, a suitable house may be used in lieu thereof. 

Article 4.—In the absence of any express provisions of law regulating the 
order of trial, the provisions in Civil and Criminal Procedural Code and the 
rulings of other laws may be applied. 

Article 5—Where it becomes necessary to make alterations in these 
rules, the Minister of Justice shall submit same to the President for pro- 
mulgation. 

Article 6.—The provisions of these rules shall come into force on the day 
of promulgation. 
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PROVISIONAL REGULATIONS GOVERNING LAWYERS 
OF NON-EXTRATERRITORIAL POWERS.* 


Article 1.—A subject of a non-extraterritorial Power may, if he has 
obtained a lawyer certificate in his own country and such certificate has been 
found to be in order by the Ministry of Justice, apply for a lawyer certificate 
in accordance with the Amended Provisional Lawyer Regulations. 

The application for a lawyer certificate shall be accompanied with the 
lawyer certificate obtained by the applicant in his own country as well as the 
documents proving his nationality, and sent through the High Court to the 
Ministry of Justice for examination. 

Article 2.—A subject of a non-extraterritorial Power may, after he has 
obtained a lawyer certificate, as described in the last preceding Article, and 
has been registered in the Bar Association of China, be allowed to plead in 
court. 

Article 3.—Pleading by lawyers of a non-extraterritorial Power is con- 
fined to cases concerning subjects of such Powers and to representation of 
such subjects. 

Article 4.—In regard to the rules that should be observed by lawyers of 
non-extraterritorial Powers, the Amended Provisional Lawyer Regulations 
apply, so far as it has not been provided in these Regulations. 

Article 5—These Regulations apply exclusively to subjects of non- 
alread Powers and cannot be applied to subjects of extraterritorial 

lowers. 

Article 6.—These Regulations shall come into operation on the day of 
promulgation. 

Promulgated the 24th day of December in the 9th year of the Republic. 

By order of the Ministry of Justice. 


*States whose subjects do not enjoy the privilege of extraterritoriality in Chins. 
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REGULATIONS RELATING TO COMMERCE 


(a) ORDINANCE FOR THE GENERAL REGULATIONS OF TRADERS 

(6) CoxmERCIAL ASSOCIATIONS’ ORDINANCE 

(c) REGULATIONS OF THE ARBITRATION COURT OF COMMERCE 

(d) DETAILED REGULATIONS RELATING TO THE ADMINISTRATION 
OF THE ARBITRATION CoURT OF COMMERCE 

(e) THE Law OF CHAMBERS OF COMMERCE 


PuBLISHED BY THE COMMISSION ON EXTRATERRITORIALITY, PEEING, 1923 


ORDINANCE FOR THE GENERAL REGULATION 
OF TRADERS 


(Promulgated by Ordinance No. 27, on March 2nd, 1914) 


CHapter I.—Trapers 


Article 1.—A trader within the meaning of this Ordinance means any 
one who is principally engaged i in a commercial enterprise. Any business of 
the following description is called a commercial enterprise :— 


(1) Buying and selling. (9) Undertaking constructing works 
(2) Letting or leasing or undertaking to supply labourers. 
(3) Manufacturing or improving (10) Providing buildings for accom- 
manufactures. modation. 
(4) Supplying electricity, gas or (11) Storehouse keeping. 
water. (12) Insurance. 
(5) Publishing. (13) Transporting. 
(6) Printing. (14) Undertaking transportation. 
(7) Banking, money changing or (15) Broker. 
money lending. (16) Commission agent. 
(8) Trust. (17) Agent. 


Article 2.—Besides those enumerated in Section 2 of the last preceding 
Article, any person, who has any business carried on in the form and way of 
& commercial enterprise and registered with the competent authorities shall 
also be considered as a trader. 

Article. 3.—The provisions made in this Ordinance relating to registration 
of the trade name and the commercial enterprise, and to bookkeeping in trade 
bei not apply to street hawkers, stall-keepers, handicraftsmen or other small 
traders, 


CHapTer II.—Capaciry oF TRADERS 


Article ¢4.—Any person who is competent independently to enter into 
contracts with others and undertake obligations may be a trader. 

Article §.—In case of a person either not having reached twenty years of 
age, or not having capacity through being a lunatic or imbecile, or a deaf, 
dumb or blind person or a spendthrift, the statutory representative nominated 
by the will of his parents or grandparents or elected by the family shall 
manage the business for him. 

The statutory representative on undertaking the management of the 
business for the person under incapacity shall apply for registration. 

The family council of the person under incapacity may impose restrictions 
upon the powers of the statutory representative, but such restrictions cannot 
be set up as a defence against a third party who is ignorant of the fact. 
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Article 6.—A person under twenty years of age or a married woman, 
may with the consent of the statutory representative or her husband, carry 
on a business independently or take an unlimited responsibility for a commer» 
cial association. But a written consent shall be obtained and an application 
signed by the party himself or herself and the statutory representative or the 
husband shall be made to the competent authorities for registration. 

Article 7.—In case the person under twenty years of age, or the married 
woman (as reforred to in the last preceding Article) should show incompetency 
in carrying on the business, the statutory representative or husband may 
withdraw the consent given or impose restrictions on his or her power. Such 
withdrawal or restrictions as provided in the last preceding Section must ke 
registered with the competent anthorities but such withdrawal or restriction 
cannot be set up as a defence against a third party who is ignorant of the fact. 


Cuaprer III.—ReaistRaTIon oF ComMERCIAL ENTERPRISES 


Article 8.—All the particulars which ought to be registered according to 
this Ordinance shall be registered by the trader with the competent authorities 
of the district in which the office of the business is situate. 

Article 9.—The particulars which have been registered by the principal 
office with the authorities shall, unless otherwise provided by this Ordinance, 
also be registered by the branch office with the local authorities. 

Article 10.—The particulars already registered shall be published by the 
authorities concerned. 

Article 11.—When the particulars which ought to be registered have 
not been registered and published, they cannot be set up as a defence against 
a third party and even if they have been registered and published, they still 
cannot be set up as a defence against a third party who for good reasons is 
in reality ignorant of the fact. 

Article 12.—In case of differences in the particulars being found between 
the publication and registration, the latter shall prevail, but before the cor- 
rection of the publication is made, such particulars cannot be set up es a 
defence against a third party who is ignorant of the fact. 

Article 13.—In case of any change or annulment of the particulars, which 
have been already registered, an application shall from time to time be meade 
to the authorities for registration. 

Article 14.—In case the commercial enterprise has been licensed or 
specially licensed, the application for registration shall be dealt with in 
accordance with the special regulations. 

Article 15.—The ‘‘ modus operandi” of the registration office shall be 
provided separate regulations. 


Cuaprer IV.—THE TrapE NaME 


Article 16.—A teader may use his own name or any characters for the 
trade name. 

Article 17.—The trade name of a commercial association shall be ex- 
pressly distinguished according to the nature of its business, such as societe en 
nom collectif, societé en commandite, société anonyme, or societd en commandite 
par actions, 

Article 18.—If the business concern is not a commercial association, the 
words commercial association or similar terms shall not be used in its trace 
name. The above rule shall also be applicable to the case of a concern which 
has taken over the business of 8 commercial association but has not continued 
the business as a commercial association. 

a A violation of the above provision is punishable with a fine between $5 
and $50. 

Article 19.—In the same city, town, or village, where a certain trade 
name has been registered for one business no similar trade name shall be 
registered for another business of the same nature. 

When a branch office is established in a city, town, or village where a 
certain trade name has been registered by another firm whose business and 
trade name are similar to its own, additional characters shall be added to its 
name in order to make a distinction. 

Article 20.—In case a trader who has already registered his trade name 
finds that others have made use of the same or a similar trade name in order 
to have an improper competition with him, he may epply for an injunction 
and also claim damages. 


Google 


REGULATIONS RELATING TO COMMERCE 513 


Whenever a trade name which has been previously registered by others 
for the name kind of business in the same city, twon, or village, is used, this 
shall be presumed to be improper competition. 

Article 21.—In case of a transfer of the trade name, no defence can be 
set up against a third party, if such transfer has not been registered. 

Article 22.—In case of a transfer of both the trade name and the business, 
the transferer shall not within the period of ten years start a business of the 
same nature in the same city, town, or village when no special agreement 
has been made between the parties concerned. 

In case a special agreement prohibiting the transferer from starting a 
similar business is made, the place defined shall be limited to the “‘ hsien ” 
district, and the term for such prohibition shall not exceed twenty years, 
otherwise the agreement shall be null and void. 

Article 23.—In case a trader only transfers his business the provisions of 
the last preceding Article relating to business competition shall be applied. 

Article 24.In case of any change or annulment of the trade name which 
has already been registered, an application shall from time to time be made to 
the competent authorities for registration. 

Article 25.—If no application hag been made for a change or annulment 
of the trade name by the trader who has originally registered the trade name, 
any party interested may apply to competent authorities for the cancellation 
of the original registration. 

On receipt of the above application the authorities shall summon the 
trader who made the oreoe registration to raise an objection within a fixed 
period of time, failing which the original registration shall be cancelled. 


Cuaprer V.—Commerciat Account Booxs 


Article 26.—A trader shall provide a book to keep a clear account of 
his daily transactions and all particulars relating to the assets and liabilities, 
but the account of his daily expenditures may be rendered monthly. 

A retail trader may in keeping his daily account simply divide it into 
“Cash” and ‘‘ Credit.” 

Article 27—A trader at the commencement of his business, or a com- 
mercial association at the time of the registration of its establishment, and 
also at the time of closing accounts, shall make an inventory of movables, 
immovables, debts, and other properties as well as a balance sheet to be kept 
in a special book. 

In preparing the above inventory, the present value of all movables, 
immovables, debts and other properties shall be stated. 

When the present value is higher than the original, the latter shall be 
stated ; when the original value is not clear, an appraised value shall be stated ; 
and all bad debts shall be struck off. 

Article 28.—Commercial account books of a trader and all letters and 
documents relating to business transactions, shall be kept for a period of ten 
years. 

a a above period shall be computed from the date of the closing of the 
oks, 


Cuaprer VI.—CommerciaL EMPLOYEES AND COMMERCIAL APPRENTICES 


Article 29—Any person assisting the propristor of a commercial firm 
to carry on his business shall be called a commercial employee. 

Article 30—Commercial employees may be divided into the following 
classes : 

(1) Managers. 

(2) Assistants. 

(3) Labourers. 

Article 31.—A manager is @ person appointed by the proprietor of a 
firm to manage his business. 

Article 32.—A manager shall have the authority to manage for his 
proprietor all affairs connected with the business whether in litigation or not. 

Article 33.—Any restrictions imposed by the proprietor upon the 
authority of the manager cannot be set up as a defence against a third party 
who is ignorant of the fact. 

Article 34.—A manager in signing his name shell attach to his signature 
the characters ‘‘ Manager of so-and-so firm.” 
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Article 35.—The authority of a manager shall not be terminated by the 
death of the proprietor but this does not apply to the case where the term of 
the contract of the manager expires. 

Article 36.—A manager shall not privately engage another person to act 
in his stead. : 

Article 37.—On the appointment of s manager and at the termination of 
his authority the proprietor shall within fifteen days apply to the competent 
authorities for registration. 

Article 38.—Without the permission of the proprietor, no manager shall 
do any business either for himself or for others, nor shall he be a member 
of unlimited liability of a commercial association. 

On violation of this Article, the proprietor may, apart from invoking 
the provisions of Articles 50 and 52, take the business as his own in case the 
business is done by the manager for himself. 

The above right shall be extinguished, if the proprietor does not enforce 
it one month after the discovery of the fact, or one year after the starting of 
the business. 

Article 39.—In addition to the provisions of this Ordinance the legal 
relationship between the proprietor and the manager shall be defined by 
contract. 

Article 40.—An assistant is a person appointed by either the proprietor 
or the manager to carry out a certain commercial transaction. 

Article 41.—An assistant in respect of the transaction entrusted to him 
has the authority to represent the firm, 

Article 42.—When an assistant transacts the business entrusted to him, 
he shall, in signing his name, add to his signature the characters ‘‘ Assistant 
of so-and-so firm” in order to distinguish himself from the manager. 

Article 43.—Articles 36 and 39 shall apply to an assistant. 

Article 44.—A labourer is a person employed to do certain work in busi- 
ness in accordance with the contract of employment made with the proprietor 
or manager. 

Article 45.—A labourer has no authority to represent the firm in any 
commercial transactions. But the proprietor or the manager may expressly 
appoint him to carry out special transactions. 

Article 46.—When a labourer transacts the business entrusted to him, 
he shall, in signing his name, add to his signature the characters “ Certain 
person of so-and-so firm " in order to distinguish himself from a manager or 
an assistant. 

Article 47.—A labourer shall do the work within its scope and if no con- 
tract is made, local usage shall prevail. 

Article 48.—The last preceding Article shall apply to the remuneration 
received by a labourer mutatis mutandis. 

Article 49.—If the term of the employment of a labourer is not fixed, 
both parties may be released from tho obligations of the contract at the end 
of the year, provided that a previous notice is given. 

Article 50.—In the following cases a proprietor may at any time be 
released from the obligations of the contract made between himself and his 
employee, and the same shall also apply to the contract made between a 
manager and an assistant or labourer. 

(1) When an employee has acted contrary to the instructions given him. 

(2) When an omployee has done an improper act. 

(3) When compelled by unavoidable circumstances. 

Article 51.—In the following cases an employee may at any time be 
released from the obligations of the contract made between himsclf and the 
proprietor and the samo shall also apply to the contract made between an 
assistant or labourer and a manager. 

(1) When the proprietor has refused to give due remuneration. 

(2) When the proprietor has himself done an improper act. 

(3) When compelled by unavoidable circumstances. 

Article 52.—The effect of release from the obligations of @ contract, as 
provided in the last preceding three Articles, shall not be retroactive ; but 
if the cause of the release should arise from the fault of one party the other 
party may claim damages. 

Article 53.—When a contract made between a proprietor and his employee 
stipulates that after the appointment or employment comes to an end the 
acts of the latter in business shall still be subject to restrictions, such restric- 
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tions may apply only to the kind, place or time of business ; but the progress 
of the business of the employee must not thereby. 

Article 54.—The last preceding Article shall not apply when the termina- 
tion of the contract by the employee is due to an act done by the proprietor 
contrary to the contract or to an improper act on his part. 

Article 55.—When the employee and the proprietor expressly agree that 
any business done or introduced by the former shall be remunerated Article 
69 shall apply. 

Article 56.—The terms of any apprenticeship shall be as provided by 
agreement but the master shall pay attention to the practice of the apprentice 
so as to enable him to work in the business, and at the same time allow him 
sufticient time to attend school. 

Article 57.—If the period of apprenticeship is not expressly provided by 
agreement the regulations of the particular business or the local usage shall 

ply. 
i Article 58.—Before the contract of apprenticeship is made, a period for 
probation may be fixed, but such period shall not exceed three months. 

Article 59.—After the contract of apprenticeship is made, either party 
may be released from the obligations of the contract in accordance with 
Articles 50, 51 and 52. 


Crarter VII.—Acents 


Article 60.—Persons who are not employees and who often act for or 
introduce business to a trader within the scope of his business shall be called 
agents. 

" Article 61.—An agent in acting for his principal or in introducing business 
to him must look after the latter’s interest with due care. 

Article 62.—An agent who has made stipulations in connection with 
any business which he does for or introduces to his principal must notify 
the latter of the same. 

Article 63.—An agent who has not been expressly authorized by his 
principal to act for him may only introduce business to him. 

Article 64.—When an agent, who is only authorized to introduce business, 
has made a contract for the principal, the latter, if he has knowledge of the 
contract and does not notify the other party of its being void, shall be con- 
sidered to have adopted the contract by acquiescence. ‘ 

Article 65.—An agent who sells goods for his principal shall have the 
right to receive notice from the other party in regard to the quality, shortage, 
or the time of delivery, of the goods. 

Article 66.—Without consent from his principal, an agent shall not do 
either for himself or for others, any business similar to that of his principal, 
nor shall he be a member of unlimited liability of a commercial association 
doing similar business. 

On violation of this Article, sections 2 and 3 of Article 38 shall apply. 

Article 67.—The legal relationship between the principal and his agent 
except as provided in this Ordinance may be fixed by contract. 

Article 68.—The amount of remuneration of an agent, if not specially 
agreed upon, shall be reckoned in accordance with the amount of business done. 
If there is any dispute in regard to remuneration arising from the sale of goods 
which is done or introduced by the agent, the amount shall be reckoned in 
proportion to the price of the goods that has been paid. 

Article 69.—Should the principal either intentionally or by his own fault 
stop the business transaction of the agent, the latter may still claim the full 
amount of remuneration. 

Article 70.—If an agent is appointed to do or introduce business in a 
place expressly designated, he may cluim remuneration even in respect of 
business done in such place by the principal himself or by others appointed by 
him. But this does not apply to the case where there is a special agreement. 

No agent may claim reimbursement of expenses incurred by him in the 
ordinary way of business unless there is a special agreement or local usage to 
the contrary. 

Article 71.—The remuneration shall be computed and paid quarterly, 
if the time of payment is not specially fixed by agreement. 

Article 72.—If the duration of the agency has not been fixed in the con- 
tract of agency, either the principal or the agent may terminate by giving two 
months’ previous notice. 
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Apart from termination of the contract of agency according to the terms 
of the contract, either party may be released from the obligations of the 
contract in accordance with Articles 50, 51 and 52. 

Article 73.—An agent, in respect of any debt due to him from the principal 
arising solely from transacting business for or introducing business to the 
latter may detain the latter’s goods that are in his possession, but this does not 
apply where there is a special agreement. 


COMMERCIAL ASSOCIATIONS ORDINANCE 


(Promulgated by Ordinance No. 52 on January 13th, 1914; Revised by 
Ordinance No. 129 on September 22nd, 1914 ; Enforced on September 
Ist, 1914; See Article 18 of Rules of Enforcement. Revised 
on May 8th, 1923). 


CHAPTER I.—GENERAL PROVISIONS 


Article 1.—An association withip the meaning of this Ordinance is a 
body corporate formed for tho purpose of carrying on commercial transactions. 

Article 2.—Associations are divided into four kinds :— 

(1) Société en nom collectif ; 

(2) Société en commandite ; 

(3) Société anonyme ; and 

(4) Société en commandite par actions. 

Article 3.—All associations are herein recognized as juristic persons. 

Article 4.—The residence of an association is the place where the principal 
office of the association is situate. 

Article 5.—Unless an association has been registered with the competent 
authorities at the place of its principal office, it may not make preparations to 
commence business. 

Article 6.—The existence of an association cannot be set up as a defence 
against a third party, unless the association has been registered with the 
competent authorities at the place of its principal office. 

Article 7.—If an association does not, commence business within six 
months after its registration the competent authorities may dissolve the 
association motu proprio or on the application of a procurator. 

The period prescribed in the last preceding Section may be extended on 
the application of the association, provided that s good cause is shown. 

Article 8.—If an association acts contrary to law, ordinance, public 

or good customs, the competent authorities may dissolve such associa- 
tion motu proprio or on the application of a procurator. 


Carter IJ.—Socrers en Nom CoLLecTIF 
Paragraph 1.—Formation 


Article 9.—Whenever two or more persons form a société en nom collectif, 
Articles of Association shall be drawn up and signed by the members. 

Article 10.—Tho Articles of Association of a socidté en nom collectif shal! 
contain the following particulars :— 

(1) The trade name ; 

(2) The objects of the association ; 

(3) The full names and domiciles of the members ; 

(4) The situation of the principal office and of each branch office ; 

(5) The nature, the value and the basis of the valuation of the ccon- 

tributions of the members. 

Article 11.—Within fifteen days after the Articles of Association have 
been signed, the association shall register the following particulars with the 
competent authorities at the pleces of its principal and branch offices :— 

(1) The peruvian mentioned in sub-sections 1 to 3 of the last preceding 

Article ; 
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(2) The principal and branch offices ; 

(3) The date of the formation of the association ; 

(4) The period of duration or the causes of dissolution, if such period or 

causes have been determined ; 

(5) The full names of the members who are to represent the association, 

if such members have been appointed ; 

(6) The nature of the contributions of the members and the value of the 

property contributed. 

Article 12.—Within fifteen days of the establishment of a branch office 
such oftice shall, in accordance with the provisions of the last preceding 
Article, be registered with the competent authorities, and, within the same 
period, the establishment of such branch office shall be registered with the 
competent authorities at the places of the principal office and all other branch 
offices of the association. 

If a branch office is established within the same jurisdiction as the prin- 
cipal or another branch office, it is sufficient to regiaest the mere fact of estab- 
lishment of such branch office. 

Article 13.—Within fifteen days the removal of the princiapl office or 
any branch office, registration shall be made, in accordance with the provisions 
of Article 11, with the competent authorities at the place to which such office 
is removed, ‘and the fact of removal shall be registered with the competent 
authorities at the former place of business. 

If the principal or branch office is removed from one place to another 
within the same jurisdiction, only the fact of removal need be registered. 

Article 14.—Within fifteen days of any alteration in the registered 
particulars, such alteration shall be registered with the competent authorities 
at the places of the principal and branch offices of the association. 


Paragraph II.—Internal Organization 


Article 15.—Except as provided by this Ordinance the Articles of Asso- 
ciation may regulate the rights and duties of its members, in relation to the 
association. 

Article 16.—If a member assigns debts to the association as his contribu- 
tion and the debtor makes default when their fall due such member is res- 
ponsible for their payment. 

In such case the member is liable for interest and also for any damages 
that may be incurred. 

Article 17.—Profit and loss of an association shall be divided among its 
members in proportion to the amount of capital each has contributed, provided 
that no fixed ratio has been agreed to. 

If a fixed ratio has been agreed to for the distribution either of profits 
or of losses, such ratio shall apply in both cases. 

Article 1§.—Every member has the right to administer the business and 
is responsible therefore, whether his contribution of capital is large or small, 
unless a special provision in the Articles of Association provides that the 
business of the association shall be under the direction of some particular 
member or members. 

Article 19.—When the business of the association is administered either 
by all or only by certain members, all questions of administration shall be 
decided by a majority. 

The ordinary business of an association may be administered by any of 
its members appointed for that purpose ; in case any objection is made by any 
other of such members the matter shall be postponed until a decision is arrived 
at by such members. 

“Article 20.—The appointment or dismissal of the manager shall be decided 
by a majority of all the members of the association, even when only certain 
members have been appointed to administer its business. 

Article 21.—Without the consent of all the members no alteration can 
be made in the Articles of association nor can anything be done which is 
not within the scope of the objects of the association. 

Article 22.—Every member is entitled at any time to make enquiries 
about the business conditions of the association and to inspect its books, 
correspondence, and goods, even though he ia not entitled to take part in the 
administration of the business. 

Article 23.—Except by special agreement, no member who administers 
the business of the association can demand remuneration for services rendered. 


Google 


518 SHaneHalt: Its MIxED CouRT AND COUNCIL 


Article 24.—A member who in the administration of the business of the 
association paysany money out of his own pocket to meet urgent and necessary 
expenses may demand from the association repayment of the same with 
interest from the date of such payment. If a debt is incurred by a member 
on behalf of the association, he may demand that the association shall give 
adequate security for the same, notwithstanding that such debt is not yet due. 

A member who in the course of administering the business of the associa- 
tion incurs any loss through no fault of his own may apply to the association 
for indemnification. 

Article 25.—When in accordance with the Articles of Association the 
administration of business has been placed under the direction of some par- 
ticular member or members ; such member or members shall neither be allowed 
nor be compelled to resign without a good cause. 

If there is a good cause for compelling a member, who is administering 
the business of the association, to resign, the consent of all members must 
be obtained for such compelled resignation, except when the Articles of Associa- 
tion provide that such matters shall be decided by a majority of the members. 

Article 26.—Any member who administers the business of the association 
shall act, with due care, according to the provisions of the Articles of Asso- 
ciation and the resolutions passed by the members ; if he acts contrary thereto 
and the association thereby sustains a loss, he shall be liable for the loss. 

Article 27.—If a member having received money on behalf of the asso- 
ciation neglects to pay in the same in due course, or applies to his own use 
money which belongs to the association and should be used for its business, 
he shall be liable to repay the same with interest either from the date when he 
ought to have paid in such money, or from the date on which he applies such 
money ; if the association sustains any loss he shall also be liable for such loss. 

A member who administers the business of the association shal] make a 
report on the same when requested. 

Article 28.—A member, without the consent of the other members, 
cannot carry on, for the benefit of himself or of any other person, any com- 
mercial transactions which are within the scope of the objects of the associa- 
tion, or become an unlimited liability member of any other association pursuing 
similar objects. 

If a member contravenes the provisions of the last preceding Section, 
the association may by 6 resolution passed by a majority of the other members, 
consider the commercial transactions carried on by him for his own benefit 
as having been done for the association. 

If within fifteen days of such transactions being discovered by any 
member, or if within one year from the date of such transactions, the associa- 
tion fails to exercise the right as referred to in the last preceding Section, such 
right shall lapse. 

Article 29.—A member cannot tranefer his interest in the association in 
whole or in part to any other person, without the consent of all the other 
members. 

Paragraph III.—Ezxternal Relations 


Article 30.—An association may appoint any member or members as 
its representative in accordance with the Articles of Association or with the 
consent of all the other members : if no such representative is appointed every 
member has the right to represent the association. 

Article 31.—A member-representative of an association has the right 
to do all necessary acts relating to the business of the association whether in 
or out of court. 

Article 32.—Any restriction of authority to represent, imposed by the 
Articles of Association or with the consent of the members, cannot be set up 
against 6 third party without knowledge of such restriction. 

Article 33.—If a member-representative or the manager in the course of 
discharging his duties causes damage to another person, the association shall 
be responsible for such damage, unless such damage was caused through the 
negligence of such member-representative or manager. 

Article 34.—If a member-representative of an association makes a sale, 
contracts a debt, or enters into any other juristic act with the association 
either on his own behalf or on behalf of some other person, he cannot at the 
same time legally represent the association: the same rule shall not apply 
when the acta of such member-representative are the performance of obliga- 
tions to the association. 
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Article 35.—If the assets of an association are insufficient to meet its 
liabilities all members are jointly liable for the deficiency. 

Article 36.—A member admitted to an association after its formation is 
responsible with the other members for all debts incurred before his admission. 

Article 37.—Any person who is not a member of an association causes by 
his conduct another person to believe honestly that he is, be liable to such 
person as if he were actually a member of such association. 

Article 38.—Reduction in the contributions of the members cannot 
be set up as a defence against the creditors of the association, but if, within 
two years of the registration of such reduction with the competent authorities 
at the places of the principal and branch offices of the association, no objec- 
tions are filed by the creditors, the same shall not apply. 

Article 39.—An association shall not distribute its profits unless there is a 
surplus after the losses of provious years have been made up. 

When profits are distributed in contravention of the provision of the 
io Preceding Section the creditors of Association may demand that they be 
refunded. 

Article 40.—Debtors of an association cannot set off debts due to them 
from members of the association against debts due from them to the associa- 
tion. 

Article 41.—A member cannot demand his:share of the property of the 
association except after his retirement from membership or after the dis- 
solution of the association. 


Paragraph 1V.—Retirement of Members 


Article 42.—When the Articles of Association have not fixed the 
duration of the association or have fixed it by the life of a certain 
member, any member may retire from membership whenever the accounts of 
the association are balanced, provided that six months’ notice of such retire- 
ment has been given. In case of necessity any member may at any time ask 
for permission to retire from membership, whether the duration of the asso- 
ciation has been fixed or not. 

Article 43.—In addition to the provisions of the last preceding Article a 
member retires in any of the following cases :— 

(1) Fulfilment of a condition provided for retirement ; 

(2) Consent of the other members ; 

(3) Death ; 

(4) Bankruptcy ; 

(5) Insanity ; 

(8) Expulsion. 

Article 44.—A member may be expelled with the consent of all the other 
members only in the following cases. Such expulsion cannot be set up as a 
defence against the expelled member unless previous notice has been given 

(1) When a member is unable to meet a call on subscribed shares or 

neglects to do so after repeated applications ; 

(2) When there is any contravention of the provisions of Article 28 

section I; 

(3) When a member in the course of administrating the business of the 

association, or acting as its representative, does any improper act ; 

(4) When a non-administrative member interferes with the administra- 

tion of the business of the association, or uses its name, seal, money, 
or goods, without authority ; 

(5) When a member fails to perform any important duty due to the 

association. 

Article 45.—Where the full name or surname of any member is used in the 
trade name of the association, such member may demand the discontinuance 
of such use when he retires from membership. 

Article 46.—The interests of any retiring member shall be calculated and 
repaid according to the market value of the property of the association at. 
the time, and such repayment may be made in coin without regard to the 
nature of the original contribution. 

If on the retirement of a member there are unfinished matters in which 
the association is concerned, his share in the profit or loss of the association 
shall, after the completion of such unfinished matters be calculated and 
apportioned in the same way as on previous occasions. All affairs of the 
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association connected with a retired member may be completed by the 
other members of the association in such ways as they would consider most 
beneficial in the development of their own businesses. 

Article 47.—On the retirement of a member whose sole contribution is 
personal service or personal credit, the provisions of the last preceding Article 
shall also apply unless the Articles of Association provide otherwise. 

Article 48.—A member who retires must register hia retirement with the 
competent authorities at the place of the principal office of the association, 
and is jointly responsible with the other members for all debts of the associa- 
tion incurred before such registration. This responsibility shall continue for 
two vears after the registration. 

The same rule shall apply when a member with the consent of the other 
members transfers his interests in the association to another person. 


Paragraph V.—Dissolution 


Article 49.—An association shall be dissolved in any of the following 
circumstances :— 

(lL) The expiration of the period fixed for the duration of the association, 

or any other cause mentioned in the Articles of Association ; 

(2) The completion of the purpose for which the association was formed 
or the impossibility of such completion ; 

(3) The consent of all the members to a dissolution ; 

(4) The survival of only one member in the association ; 

(5) Amalgamation with or absorption in another association ; 

(6) Bankruptcy ; 

(7) An order for dissolution from the competent authorities. 

Article 50.—An association which has beon dissolved in accordance 
with the provisions of sub-section I of the last preceding Article may be con- 
tinued with the consent of all or two or more members, and in such case the 
dissenting members are considered to have retired. 

Article 51.—When an association has been dissolved for any other reason 
than bankruptcy, amalgamation, or absorption, its dissolution shall be re- 
gistered within fifteen days with the competent authorities at the places of 
the principal and branch offices of the association. 

Article 52.—An association, with the unanimous consent of its members, 
may be amalgamated with or absorbed by some other association. 

Article 53.—Within fifteen days of the passing of a resolution authorizing 
amalgamation or absorption, the association shall make an inventory and 
prepare a balance sheet. 

Within fifteen days after the date of such resolution the association must 
given notice respectively and public notice to all creditors of the particulars of 
the proposed amalgamation or absorption, and at the same time fix the period 
within which creditors may raise objections to such arrangements ; such 
period shall not be less than three months. 

Article 54.—An amalgamation or absorption cannot take place until 
after the expiration of the period fixed in accordance with the last preceding 
Article and until all debts are paid, or adequate security fummished, to those 
creditors who have raised objections within such period. 

Article 55.—An amalgamation or absorption cannot be set up as & 
defence against any creditor when notice has not been given in accordance 
with law, or when objections raised by creditors have been disregarded. 

Article 56.—Within fifteen days after amalgamation or absorption, the 
conditions created thereby shall be registered with the competent authorities 
at the places of the principal and branch offices of the association, in accordance 
with the following :— 

(1) The association which continues to exist after absorption shall 

rogister itself in accordance with the rules relating to alterations. 

(2) The association which has ceased to exist in consequence of the 
amalgamation or absorption shall register itself in accordance with 
the rules relating to dissolutions. 

(3) The association which comes into existence in consequence of the 
amalgamation shall rogister itself in accordance with the rules 
relating to formations. 

Article 57.—The rights and obligations of an association which ceases 

to exist through amalgamation or absorption shall be inherited by the asso- 
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ciation which continues to exist after such absorption, or which comes into 
existence in consequence of such amalgamation. 

Article 58.—In case of necessity any member may make an application 
to the competent authorities for a dissolution of the association. 

In such case if any particular member is responsible for the circumstance 
the said authorities on the application of any other momber may instead of 
dissolving the association expel by judgment the member who has caused 
damage to it. 

The interests of such expelled member in the association shall be calculated 
and repaid according to the market value of the property of the association 
at the time when the action was brought. 


Paragraph VI.—Liquidation 


Article 59.—For any purpose connected with a liquidation an association 
is deemed to continue in existence after its dissolution. 

Article 60.—On s dissolution of an association all the members shall 
take part in the liquidation unless some particular members or other persons 
have been appointed liquidators by a majority of the members. 

Article 61.—Within fifteen days of the dissolution of an association all 
accounts shall be made up, and an inventory and a balance sheet prepared, 
when the members have decided as to the disposal of the assets of the asso- 
ciation. The provisions of Article 63 section 2, Article 54 and Article 55 
shall apply to all matters affecting the creditors of the association. 

Article 62.—On the death of a member of an association which has been 
dissolved, his heir shall take his place in the liquidation proceedings ; if there 
are several heirs only one may act. 

Article 63.—When an association is dissolved under the provisions of 
sub-section 4 or7 of Article 49, liquidators may be appointed by the competent 
authorities on the application of any person interested or of a procurator. 

Article 64.—Liquidators who have been appointed by the members may 
be dismissed at any time by a resolution passed by a majority of the members. 

In case of necessity liquidators may be dismissed by the competent 
authorities on the application of any person interested or of a procurator. 

Article 65.—Within fifteen days of their appointment liquidators shall 
register their full names and domicile with the competent authorities at the 
places of the principal and branch offices of the association. Any dismissal 
or change of liquidators shall also be registered with the said authorities 
within fifteen days after such dismissal or change. 

Public notice of the appointment or dismissal of liquidators shall be given 
by the competent authorities, in case such liquidators are appointed or dis- 
missed by the said authorities. 

Article 66.—The functions of liquidators are as follows :— 

(1) To wind up existing business ; 

(2) To collect and pay debts ; 

(3) To distribute the surplus if any. 

Liquidators shall have authority to do all acts in or out of court necessary 
for the discharge of all the above mentioned functions. 

Article 67.—When there are several liquidators, all matters connected 
with the liquidation shall be decided by the majority, but as regards third 
parties, every liquidator may represent the association. 

Article 68.—Restrictions in the authority of a liquidator to represent 
cannot be set up as a defence against a third party without knowledge of such 
restrictions. 

Article 69.—Liquidators as soon as they assume office shall make an 
investigation of the property of the association, prepare an inventory and a 
balance sheet, and submit the same to every member for consideration. 

Liquidators shall, on inquiry by any member of the association which has 
been dissolved, make a true report in regard to the progress of the liquidation. 

Article 70.—Liquidators, though they are appointed by the court, must 
nevertheless discharge their functions in accordance with any resolution that 
may be passed by the members of the association and other interested persons 
at a joint meeting. 

Article 71.—Within two months of assuming office liquidators must give 
at least three successive public notices to the creditors of the association 
notifying ther the period within which they must submit their claims, and 
that any claim that is not submitted within that period shall be repudiated ; 
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provided that the period limited for making such claims shall not be less than 
three months. 

Prior to the expiration of such period liquidators cannot apply the assets 
of the association in payment of any part of its debts. 

Creditors who are known to the liquidators must be respectively notified, 
and their debts cannot be repudiated. Creditors who submit claims after 
the expiration of such period may demand the payment of their debts from 
undistributed assets of the association. 

Article 72.—When the assets of the association are insufficient to meet 
its liabilities the liquidators may require the members to make contributions. 

When the members are unable to make contributions the liquidators 
must apply for a declaration of bankruptcy ; the office of a liquidator ends as 
soon as he has handed over his business to the Official Receiving. 

Article 73.—Until all debts hes been paid liquidators cannot distribute 
the assets of the association among its members. 

Article 74.—The ultimate residue shall be divided among the members of 
the association in proportion to the contribution made by each. 

Article 75.—As soon as a liquidation is completed the liquidators shall 
prepare a statement of account and submit it to every member of the asso- 
ciation for inspection. When within one month the members make no ob- 
jection, such statement of account shall be considered to have been approved, 
unless the liquidators have acted dishonestly. 

Article 76.—The liquidators shall register the completion of a liquidation 
with the competent authorities at the places of the principal and branch 
offices of the association as soon as it is completed. 

Article 77.—The accounts of the association, correspondence, and any 
other documents connected with its business or liquidation shall be preserved 
for ten years after the completion of the liquidation has been registered. 

The custodian of these accounts and documents shall be appointed by a 
majority of the members ; when the members cannot agree the case shall be 
decided by the competent authorities. All accounts, correspondence, and 
any other documents relating to the business transactions of the association 
shall be open to inspection by all interested persons. 

Article 78.—When the formation of an association has for some reason 
been refused or rescinded, liquidation shall take place as in the case of disso- 
lution. The liquidators in such case shall be appointed by the competent 
authorities, on the application of any person interested, or of a procurator. 

Article 79.—The joint liability of the members of an association shall 
terminate within five years after the registration of the dissolution of such 
association, unless any other law has provided that such liability shall be 
terminated with a period shorter than five years. 

When any assets of an association which has been dissolved have been 
left undistributed after the lapse of five years from the registration of its 
dissolution, creditors may still demand the payment of their debts from such 
assets. 


Cuarrer ITI.—Societe EN COMMANDITE 


Article 80.—A société en commandite is composed of members of limited 
and unlimited liability. Members of limited liability shall be responsible to 
the association only to the amount of their subscriptions. 

Article 81.—The provisions of the last preceding Chapter are applicable 
to a société en commandite in cases relating to members of unlimited liability, 
unless special provisions have been made in this Chapter. 

Article 82.—The Articles of Association of a société en commandite shall 
contain all the particulars mentioned in Article 10 as well as the liabilities of 
each member as being limited or unlimited. 

Article 83.—Within fifteen days after the Articles of Association have 
been finally drawn up, the association shall register with the competent 
authorities at the places of the principal and branch offices all the particulars 
mentioned in Article 11, and the liabilities of each member as being limited or 
unlimited. 

Article 84.—Members of limited liability can contribute only money or 
other property. 

Article 85.—In the absence of any provision to the contrary in the 
Articles of Association every member of unlimited liability has a right to take 
part in the administration and is responsible therefore. 
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Article 86.—If there are several members of unlimited liability in an 
association, the administration of its business shall be decided by a majority 
of such members. 

Article 87.—The appointment and dismissal of the manager shall be 
decided by a majority of the members of unlimited liability, notwithstanding 
that some particular members have been appointed to administer the business 
of the association . 

Article 88.—Whenever the accounts of the association are made up 
members of limited liability may inspect the inventory and the balance sheet 
of the association, and make an investigation of its business and the state 
of its property. 

In case of necessity the competent authorities may on the application of 
e member of limited liability allow him to make an investigation of the business 
of the association and the state of its property at any time. 

Article 89.—A member of limited liability cannot transfer his interest 
in the association, either in whole or in part, without the consent of all the 
members of unlimited liability. 

Article 90.—A member of limited liability may, on behalf either of himself 
or of another person, carry on business similar to that of the association, or 
oe an unlimited liability member of some other association doing similar 

usiness. 

Article 91.—Except when representatives are appointed by the Articles 
of Association or with the consent of all the members, every member of un- 
limited liability may represent the association. 

Article 92.—A member of limited liability can either administer the 
business of the association nor represent it. 

Article 93.—If a member of limited liability acts in such a manner as 
to induce others to believe that he is a member of unlimited liability, he is 
responsible as a member of unlimited liability to any third party who had no 
knowledge of the actual facts. 

Article 94.—The insanity of a member of limited liability is not a cause 
for his retirement. On the death of a member of limited liability his heir 
succeeds him as a member. 

Article 95.—A_ société en commandite shall be dissolved when all the 
members of unlimited liability, or all the members of limited liability, retire 
in the latter case the association may be changed into a société en nom collectif 
with the consent of all the members of unlimited liability. 

Article 96.—Whenever a société en commandite is changed into a société 
en collectif, the dissolution of the société en commandite and the formation of 
the société en nom collectif shall be registered within fifteen days from the 
dissolution of the société en commandite with the competent authorities at the 
places of the principal and branch offices of such association. 


CHAPTER IV.—SociETE ANONYME 
Paragraph I.—Formation 


Article 97.—There must be at least seven promoters for the formation of 
@ sociélé anonyme. 

Article 98.—The promoters must draw up and sign the Articles of Asso- 
ciation containing the following particulars :— 

(1) The trade name ; 

(2) The objects of the association ; 

(3) The amount of the capital and the amount of each shares ; 

(4) The situation of the principal and of each branch office ; 

(5) The manner in which the association issues its public notices ; 

(6) The number of shares necesgary to qualify for a directorship ; 

(7) The full names and domiciles of the promoters. 

When the particulars enumerated in Nos. 4-6 of the last preceding 
Section have not been set forth in the Articles of Association, they may be 
amended at the preliminary meeting of the shareholders or at a general meeting. 

Article 99.—The following particulars, unless they are set forth in the 
Articles of Association, shall be null and void:— ___. 

(1) The period of duration of the association and the causes of its 

dissolution ; 

(2) The issue of shares above par ; 
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(3) The special benefits to be given to promoters and the full names of 

such promoters ; 

(4) The full names of the persons, if any, who contribute property other 
than money, for the shares they subscribe the nature and value of 
such property, and the number of shares to be issued to them; 

(5) The expenses of the formation which have to be paid by the asso- 
ciation and remuneration to be given to the promoters. 

Article 109.—The association begins to exist from the time when the 

whole of its shares have been subscribed by the promoters. 

Article 101,—As soon ag all the shares have been subscribed by the 
promoters, each of them must pay at least one-fourth of his subscription, and 
directors and supervisors be appointed. Such appointments are decided by 
the majority of the votes of the promoters. 

Article 102.—As soon as the directors have appointed they must request 
the competent authorities to appoint inspectors to ascertain if the first payment. 
on shares has been made and if the particulars mentioned in sub-sections 
3-5 of Article 97 are fair and accurate. ‘ 

Article 103.—The competent authorities shall, on the report of the in- 
spectors, consider all matters relating to promoters’ special benefits and 
remuneration and the expenses connected with the formation of the association. 
If they find any of these unfair or inaccurate they reduce them. 

In case any contribution has been made in property other than money 
and such property has been overestimated, the competent authoritics may 
either reduce the number of shares allotted to the subscriber who made such 
contribution, or order him to make up the amount required ; the subscriber 
may in such case pay his subscription in money and take back the property 
he has contributed. 

Article 104.—In cage the promoters do not subscribe the whole of the 
shares, all unsubscribed shares must. be offered to the public and be subscribed 
before the association begins to exist. 

Article 105.—Tho promoters must prepare certificates of subscription 
with counterfoils ; if any person desires to subscribe for shares he must desig- 
nate therein the number of shares to be subscribed ; such certificates and 
counterfoils must contain the following particulars :— 

(1) The date on which the Articles of Association were drawn up ; 

(2) The particulars enumerated in Articles 98 and 99; 

(3) The number of shares subscribed by each promoter ; 

(4) The amount of the first payment. 

If the shares are issued above par the subscriber must state on the cer- 
ficate of subscription the amount he will pay for the shares. 

Article 106.—A subscriber must pay according to the number of shares 
subscribed. 

article 107,—Shares shall not be issued below par and the first payment 
shall not he less than one-fourth of the face value of the shares. 

Article 108.—As soon as the shares are subscribed the promoters shall 
call for the first payment. 

If shares are issued above par the excess shull be paid with the first pay- 


ment. 

Article 109.—If any subscriber fails to make the first payment within a 
reasonable period, the promoters must notify him that he must pay within a 
definite time, and that in default he will lose his right as a subscriber; such 
period shall not be less than one month. 

If a subscriber after he has been as above notified still fails to make the 
payment within the time stated he loses his rights. In such case the promoters 
may again invite subscriptions for the shares subscribed by such defaulter. 
If the default as mentioned in this and the last preceding Sections causes 
damage to the association, the promoters may claim damages from such 
defaulter. 

Article 110.—The promoters shall convene the preliminary meeting of 
shareholders as soon as all subscribers have made their first payment. 

Article 111.—The provisions of Article 145 sections 1-3, Article 147 
sections land 3, and Article 150 sections | and 2 shall be applicable to summon 
preliminary meeting of shareholders and to any resolution passed at such 
meeting. 

At the preliminary meeting of shareholders all resolutions shall be passed 
by a majority of the votes of the subscribers present, and such subscribers 
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must represent more than one-half of the total amount of shares and num- 
ber more than one-half of all the subscribers. 

Article 112.—The promoters shall report to the preliminary meeting of 
shareholders on all matters in regard to the formation of the association. 

Article 113.—At the preliminary meeting of shareholders, directors 
and supervisors shall be appointed. 

Article 114.—The directors and supervisors shall make an investigation 
of ted following matters and report to the preliminary meeting of share- 

olders :— 

(1) Whether the whole numbers of shares has been subscribed ; 

(2) Whether the first payment on each share has been made ; 

(3) Whether the particulars mentioned in sub-sections 3-5 of Article 99 

are fair and accurate. 

If the directors and the supervisors are appointed from among the pro- 
moters, the preliminary meeting of shareholders may independently appoint 
inspectors to make such investigation 4nd such report as above mentioned. 

Article 115.—In case the special benefits and remuneration to be given 
to promoters or the expenses of the formation of the association are deemed 
unreasonable or excessive, they may be reduced at the preliminary meeting 
of shareholders. 

The preliminary meeting of shareholders may also reduce the number of 
shares allotted to any subscriber, or order him to make up the amount required, 
if such subscriber has made his contribution in property other than money 
and such property has been overestimated ; but the subscriber may pey his 
contribution in money and take back the property contributed. 

Article 116.—In case some shares have not been subscribed, or the first 
payment has not been made by any subscriber, the promoters shall be jointly 
liable for subscription or payment. The same applies where the subscription 
has been rescinded. 

Article 117.—If the association still suffers any damage in spite of the 
application of the provisions of the last two preceding Articles, the promoters 
shall be liable for such damage. 

Article 118.—The preliminary meeting of shareholders may by resolutions 
alter the Articles of Association or abandon the formation of the association. 

Article 119.—When the promoters have not subscribed the whole of the 
shares, the association begins to exist at the end of the preliminary meeting 
of shareholders. 

Article 120.—If the first payment is not fully made within one year after 
all the shares have been subscribed, or if the promoters fail to convene the 
preliminary meeting of shareholders within six months of such payment, 
subscribers may rescind their subscriptions and demand that the money paid 
be refunded. 

Article 121.—Within fifteen days after the association has come into 
existence the promoters shall register the following particulars with the 
competent authorities at the places of its principal and branch offices :— 

(1) The particulars mentioned in sub-section 1-3 and 5 of Article 98 ; 

(2) The situation of the principal and of each branch office ; 

(3) The date of formation ; 

(4) The amount paid on each share ; 

(5) The full names and domiciles of the directors and supervisors ; 

(6) The period of duration or the causes of dissolution, if such period 

or causes have been determined ; 

(7) The rate of interest, if it has been stipulated that any interest shall 

be paid before the commencement of business. 

Article 122.—The provisions of Articles 12, 13, and 14 shall be applicable, 
when any new branch office has been established, or the principal or any 
branch office removed. after the association has come into existence or when 
any particulars registered on its formation have been altered. 

Article 123.—After the formation of the association has been registered 
with the competent authorities, no subscriber shall be allowed to cancel his 
subscription on the ground of fraud or duress. 


Paragraph II.—Shares 


Article 124.—The capital of a société anonyme shall be divided into shares ; 
the amount of each share shall be the same, and it shall not be less than 20 


yuan unless the whole amount is to be paid in at once, in which case the amount 
of each share may be limited to 5 yuan. 
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Article 125.—A société anonyme may issue preference shares in accordance 
with the Articles of Association. 

Article 126.—The liability of a shareholder is limited to the amount of 
shares subscribed by or transferred to him. 

The payment on shares shall be made in money and cannot be commuted 
by any debt assigned to the association. 

Article 127.—If one share is jointly owned by several persons, the owners 
shall appoint one person to exercise the rights of a shareholder. 

Joint owners of shares are jointly liable to the association for the payment 
due thereon. 

Article 128.—No share-certificate shall be allowed to issue unless the 
formation of the association has been registered. 

Share-certificates issued in contravention of the last preceding Section 
are null and void, but the persons who receive such certificates may claim da- 
mages from those who issue them. 

Article 129.—A share-certificate shall bear a serial number, be signed by 
the directors, and contain the following particulars :— 

(1) The trade name of the association ; 

(2) The date of the registration of the formation of the association ; 

(3) The amount of the capital and the amount of each share ; 

(4) The amount of the preference share and the rights appertaining 

thereto, if preference shares have been issued ; 

(5) The respective payments to be made on each share, if the shares are 

not to be paid up all at once. 

Article 130.—In the absence of any provision in the Articles of Association 
to the contrary, shares can be transforred without the consent of the association 
no transfer or promise to transfer can be made before the registration of the 
formation of the association. 

Article 131.—Unless the full name and domicile of the transferee have 
been entered in the register of shareholders and his name recorded on the 
share-certificate, no transfer of a personal share can be set up as a defence 
against the association or against any third party. 

Article 132.—A soctdié anonyme shall not buy its own shares or accept 
them as security. Any share which is in the possession of the association 
because the holder has lost his rights or has surrendered it in payment of his 
debts, shall, on a day appointed, be sold to the public. 

Article 133.—Shares cannot be cancelled except on account of the 
reduction of capital. 

Article 134.—One month’s notice must be given to each shareholder prior 
to a call on shares. 

If on the date fixed any shareholder fail to meet the call, the association 
may notify him that he will have to pay within a definite period, which shall 
not be less than one month, and that in default he will lose his rights as a 
shareholder. 

Article 125.—If a shareholder delays payment he is liable for interest 
from the day on which the call became due and the association may also 
demand a penalty from him if the Articles of Association have provided for the 
same. 

Article 136.—If, after the association has taken all steps necessary in 
accordance with the provisions of Article 134, a shareholder still defaults, 
he loses his rights as a shareholder. 

Article 137.—If the shares of the shareholder who has lost his rights has 
been the subject of several transfers, the association may make a call on each 
transferer who has been registered in the register of shareholders to pay within 
the period of one month. 

The transferer who first makes the payment on the call acquires the 
shares ; if such transferer or transferers fail to meet the call, the the association 
shall sell the shares by auction. 

If the auction results in a deficit, the association retains the right to 
demand that the original shareholder or any transferer shall make up the 
deficiency. 

Article 13§.—After the lapse of two years from the date of the entry of 
the transfer on the register of shareholders a transferer of shares is exempted 
from any liability mentioned in the last preceding Article. 

Article 139.—A_ shareholder cannot. demand that bearer share certi- 
ficates shall be issued unless the shares are fully paid up. 
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A bearer share certificate may at any time on the demand of the share- 
holder be exchanged for a personal one. 

Article 140.—The shares held by shareholders shall be numbered in 
consecutive order in the register of shareholders, and the following particulars 
shall be recorded :— 

(1) The number of shares held by each shareholder and the serial num- 

bers of each share ; 

(2) The full name and domicile of each shareholder ; 

(3) The amount paid on each share and the date of payment ; 

(4) The date on which the shareholder acquires the shares. 

In case of bearer share certificates being issued the total number of such 
certificates, their serial numbers, and the dates on which they were issued 
shall be entered in the register of shareholders. In case preference shares 
being issued each of such shares must bear the word “‘ Preference ” under the 
number on such share. 


Paragraph IIIT.—Meetings of Shareholders 


Article 141.—An ordinary meeting of shareholders shall, within a definite 
period after the accounts of the association have been balanced, be convened 
at least once in every year. 

Article 142.—Extraordinary meetings may be convened, when necessary, 
in addition to such ordinary meeting. 

Article 143.—All meetings of shareholders shall be convened by the 
directors unless this Ordinance or the Articles of Association provide otherwise. 

Article 144.—Resolutions at any meeting shall be passed by a majority 
of the votes of the shareholders present, unless this Ordinance or the Articles 
of Association provide otherwise. 

Article 145.—One vote shall be cast for each share, excepting when any 
one shareholder holds more than eleven shares, in which case the number of 
the votes to which such shareholder is entitled may be limited by the Articles 
of Association. : 

In case of a shareholder voting by proxy, the holder of such proxy must 
submit his credentials to the association. 

A shareholder who has a particular interest in any resolution that is before 
a meeting of shareholders cannot vote either on his own behalf or on behalf of 
another. 

Holders of bearer share certificates cannot vote unless their certificates 
have been deposited with the association at least five days before the date of 
the meeting. . 

Article 146.—An extraordinary meeting of shareholders may be convened 
by the directors on a written application setting forth the reason for such 
meeting and its purpose by shareholders representing not less than one-twen- 
tieth of its capital. 

If within fifteen days after such application the directors fail to convene 
the meeting, the shareholders who filed the application may themselves 
convene such meeting, with the consent of the competent authorities. 

Article 147.,—One month's notice of any mecting of shareholders must 
be given to all shareholders. In case of bearer share certificates being issued, 
a public notice of any meeting of shareholders must be given forty days before 
the date of such meeting. 

On the occurrence o furgent affairs, fifteen days’ notice of any extra- 
ordinary meeting of shareholders shall be given to all shareholders. In case 
of bearer share certificates being issued, a publie notive of any meeting of 
shareholders shall be given twenty days before the date of such meeting. 

The purpose of the meeting and the matters to be discussed thereat shall 
be expressly stated in such notices. 

Article 148.—All resolutions passed at a meeting of shareholders shall 
be entered on the minutes, which shall be signed by the chairman. 

The minutes shall record the date of the meeting, the full name of the 
chairman, and the manner in which the resolutions were passed, and shall be 
accompanied with a list of the names of all shareholders present at the meeting. 

Article 149.—The purpose of an ordinary meeting is to inspect any 
documents submitted by the directors, to consider the report of the supervisors, 
oo to pass resolutions concerning the distribution of profits or the payment 
of interest. 
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Such meeting may appoint inspectors for the purposes mentioned in the 
last preceding Section. 

Article 150.—If a meeting of shareholders is called, or if a resolution 1s 
passed, contrary to any Jaw or ordinance or the Articles of Association, any 
shareholder may apply to the competent authorities, for an order rescinding 
such resolution. Such application must be made within one month atter 
the passing of the resolution. 

Article 151.—If the application for rescinding a resolution is made by 
a shareholder other than a director or supervisor, he must deposit his share 
certificates, and, on the application of the association, he shall be required to 
furnish adequate security. 


Paragraph IV.— Directors 


Article 152.—Directors are appointed from among the shareholders at 
& meeting of shareholders. 

Article 153.—As soon as the directors assume office they shall deposit 
with the supervisors the number of certificates required by the Articles of 
Association as a qualification for directorship. 

Article 154.—The remuneration to be given to the directors, if not fixed 
by the Articles of Association, shall be fixed at a meeting of shareholders. 

Article 155.—The tenure of the office of a director shall not exceed three 
years, but he may be reappointed at the expiration of the term. 

Article 156.—A director may for a good cause be dismissed at any time 
by a resolution passed at a meeting of shareholders. In case he is dismissed 
without a good cause he may claim damages, and if he retires without a good 
cause thereby disadvantaging the association he is liable for damages. 

Article 157.—Unless the Articles of Association provide otherwise, the 
administration of the business of the association shall be decided by a majority 
of the directors ; the same shall apply to the appointment and dismissal of 
the manager. 

Article 158.—Every director may represent the association. 

The provisions of Articles 28, 31, 32 and 33 are applicable to directors. 

Article 159.—The directors shall keep at the principal office and at each 
branch office copies of the Articles of Association and of the minutes of the 
meetings of shareholders, and at the principal office the register of share- 
holders and the register of bonds. : 

Any shareholder or creditor of the association may in accordance with 
grace 22 inspect the books and documents enumerated in the last preceding 

ction. 

Article 160.—The register of the bonds of the association shall contain 
the following particulars :-— 

(1) The full names and domiciles of the bondholders ; 

(2) The serial number of each bond ; 

(3) The total amount of the bonds and the amount of each bond ; 

(4) The rate of interest carried by the bonds ; 

(5) The date and conditions of the repayment of the bonds ; 

(6) The date on which the bonds were issued ; 

(7) The date on whcih each bond was acquired ; 

(8) If bearer bonds have been issued, their total amount, serial numbers, 

and the dates on which they were issued. 

Article 161.—If, at any time one-half of the capital of the association has 
been lost, the directors must call a meeting of shareholders and made a report 
to such meeting. 

If it is apparent that the assets of the association ere insufficient to pay 
its debts, the directors must immediately apply to the competent authonties 
for a declaration of bankruptcy. 

Article 162.—A director may, with the consent of the supervisors, enter 
into commercial transactions with the association either on his own behalt or 
on behalf of another. ee! 

Article 163.—Each director must comply with the Article of Arsociation 
and act with care in administering the business of the association. 

If he acts contrary to that rule and thereby causes damage to the asso- 
ciation he is liable for the damage. F 

If a director acts contrary to any lew or ordinance or the Articles of 
Association, he is liable for damages to third parties, notwithstanding that 
his act is done in accordance with any resolution of a meeting of shareholders. 
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The same is not applicable to a director who has raised his objection to such 
resolution at a meeting of shareholders, or has submitted his opinion on the 
matter to the supervisors. 

Article 164.—When a meeting of shareholders decides to bring an action 
against the directors, or when a meeting disapproves of such action but share- 
holders representing not less than one-tenth of the capital apply to the super- 
visors to bring such action, the association shall bring the action within one 
month aftor the date on which such resolution was passed, or such application 
‘was made. 

The shareholders who make such application shall deposit their share 
certificates until the conclusion of the lawsuit. 

Such shareholders shall furnish adequate security on the demand of the 
supervisors, and be liable to indemnify the association if the action fails. 

Article 165.—If the association brings an action against its directors or 
vice versa, the supervisors shall represent the association in such action ; but 
other persons may be appointed at a meeting of shareholders to represent it. 

When shareholders representing not less than one-tenth of the capital 
bring an action against the directors, they may appoint a special represen- 
tative. 

Paragraph V.—Supervisore 


Article 166.—Supervisors are appointed from among the shareholders at 
@ meeting of shareholders. 

Article 167.—The remuneration to be given to supervisors, if not fixed 
by the Articles of Association, shall be fixed ata meeting of shareholders. 

Article 168.—The tenure of the office of a supervisor shall not exceed one 
year ; but he may be reappointed at the expiration of the term. 

Article 169.—The provisions of Article 156 are applicable to supervisors. 

Article 170.—The supervisors may at any time require the directors to 
report on the business conditions of the Association, and they may examine 
the books and correspondence of the association and the state of ite property. 

Article 171,—The supervisors shall examine the books and documents 
submitted to the meeting of shareholders by the director, and report thereon 
to such meeting. 

Article 172.—The supervisors may convene a special meeting of share- 
holders whenevor they deem it necessary. 

The meeting so convened may appoint special inspectors. 

Article 173,—If£ there are two or more supervisors every supervisor may 
exercise his rights of supervision individually. 

Article 174.—A supervisor cannot act as a director or manager ; but when 
there is a vacancy among the directors and the immediate appointment of a 
new director is impossible, a supervisor may by agreement with both the 
directors and the supervisors be appointed to act temporarily as a director. 

A supervisor who has discharged his functions as an acting director 
cannot resume the office of supervisor until his cacounts as acting director 
have been approved by the meeting of shareholders. 

The provisions of Article 28 are inapplicable to & supervisor acting as 
director. 

Article 175.—When ao director has business to transact with the associa- 
tion either on his own behalf or on behalf of another, the supervisors represent 
the association. 

Article 176.—Supervisors are liable to indemnify the association or any 
third party for damage caused by their neglect. 

Article 177.—When a meeting of shareholders decides to bring an action 
against the supervisors, or when a meeting disapproves of such action but 
shareholders representing not less than one-tenth of the capital apply to the 
directors to bring such action, the association shall bring the action within 
one month after the date on which such resolution was passed, or such applica- 
tion was made. 

In the above mentioned case, the meeting may appoint persons other than 
the directors to represent the association in the action ; when shareholders 
representing not less than one-tenth of the capital make an application for 
bringing such action they may appoint a special representative. 

The shareholders who make such application shall deposit their certificates 
and, on demand of the directors, furnish adequate security. If the action 
fails, such shareholders are liable to indemnify the association for any damage 
caused thereby. - 
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Paragraph VI.—Accounts of the Association 


Article 178.—The directors shall make and submit the following docu- 
mente to the supervisors for examination, at least fifteen days before the date 
of an ordinary meeting of shareholders :— 

(1) Inventory ; 

(2 )Balance sheet ; 

(3) Report on the business of the association ; 

(4) Detailed statement of profit and loss ; 

(5) Proposals concerning sinking fund, the distribution of profits, or 

payment of interest. 

Article 179.—All the documents submitted by the directors and the report 
of the supervisors shall be filed at the principal office of the association prior 
to an ordinary meeting of shareholders. Shareholders and creditors of the 
seonn may at any time during business hours demand an inspection of 
the same. 

Article 180.—The directors submit all documents to a meeting of share- 
holders for approval. 

Article 181.—The directors shall give public notice of the balance sheet 
after all the above mentioned documents have been passed and approved at 
@ meeting of shareholders. 

Article 182.—When all the above mentioned documents have been passed 
and approved at a meeting of shareholders, the directors and supervisors are 
released from all responsibility, unless it is afterwards discovered that they 
have acted dishonestly. 

Article 183.—When profits are to be distributed, the association shall set 
aside not less than one-twentieth of such profits as sinking fund. When shares 
have been issued above par, the excess shall be added to the sinking fund. 
The Sune fund shall not be increased when it amounts to one-fourth of the 
capital. 

Article 184.—Until the above mentioned sums have been added to the 
sinking fund and all losses made good, neither payment of interest nor dis- 
tribution of profits can be made by the association. 

Article 185.—If profits have been distributed contrary to the provisions 
of the last preceding Articles, the creditors of the association may demand that 
the profits so distributed be refunded. 

Article 186.—If the preparations for the commencement of business can- 
not be completed within two or more years after the registration of the for- 
mation of the association and the competent authorities have consented to it, 
the association may make provisions in the Articles of Association for the 
payment of a certain rate of interest to the shareholders before the commence- 
ment of the business. 

The interest mentioned in the last preceding Section shall not exceed six 
per cent. per annum. 

Article 187.—Profits must be distributed or interest paid among the 
shareholders in proportion to the amounts they have paid on their shares in 
accordance with the provisions of the Articles of Association ; the same shall 
not be applicable to the distribution of profits or payment of interest among 
holders of preference shares, for which special provisions have been made in 
the Articles of Association. 

Article 188.—Shareholders representing not less than one-tenth of the 
capital may apply to the competent authorities for the appointment of in- 
spectors to inspect the business of the association and the state of its property. 

Article 189.—The competent authorities may, on 8 report from the 
inspectors, order the supervisors to convene a meeting of shareholders if 
necessary, 

Paragraph VII.—Bonds 


Article 190.—An association cannot invite subscriptions for bonds with- 
out a resolution passed according to the provisions of Article 199 section 2. 

Article 191.—The total amount of the bonds issued shall not exceed the 
amount which has been paid up on the shares. 

If the last balance sheet issued by the association shows that the property 
of the association is less than the amount paid up on the shares, the total 
amount of bonds that may be issued cannot exceed the amount of the property. 

Article 192.—The amount of each bond shall not be less than twenty 
yuan. 
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Article 193.—If it is stipulated that the amount to be repaid to the 
bondholders shall exceed the face value of the bonds, the excess to be repaid 
on each bond shall be uniform. 

Article 194.—When an association invites subscriptions for bonds public 
notice shall be given by the directors of the following particulars :— 

(1) The particulars mentioned in Article 160 sub-sections 4-5 ; 

(2) The trade name of the association ; 

(3) In case of previous issues of bonds, the total amount remaining 

un > 

(4) ‘The value at which the bonds are to be issued and the lowest market 

value ; 

(5) The capital of the association and the amount of paid up capital ; 

(6) The property of the association according to the last: balance sheet. 

Article 195.—When the bonds have all been subscribed, the directors 
shall require each subscriber to pay his subscription in full. 

Within fifteen days after the total amount of the bonds has been paid up 
the directors shall register with the competent authorities at the places of the 
principal and branch offices of the association all the particulars mentioned 
in Article 160 sub-sections 3-5. 

Article 196.—A bond must bear a serial number, contain the particulars 
mentioned in Article 194 sub-sections 1 and 2, and be signed and sealed by 
the directors. 

Article 197.—No transfer of a personal bond can be set up as a defence 
against the association or any third party, unless the full name and domicile 
of the transferee have been entered in the register of bonds and his full name 
written on the bond. 

Article 198.—The provisions of Article 139 are applicable to bonds. 


Paragraph VIII.—Alterations in Articles of Association 


Article 199.—The Articles of Association can be altered only by a resolu- 
tion passed at a meeting of shareholders. 

Such resolution must be passed by a majority of the votes of the share- 
holders present, and such shareholders must represent more than one-half of 
the total number of shares and number more than one-half of all the share- 
holders. 

If the number of shareholders present is not sufficient to form such a 
quorum, draft resolutions may be passed by a majority of the votes of the 
shareholders present and notice of the main points of such resolutions shall be 
given to each shareholder ; if bearer certificates have been issued, public notice 
of the main points of such resolutions shall be given and within the period of 
one month a second meeting of shareholders shall be convened which meeting 
shall ratify and reject the draft resolutions by a majority of the votes of the 
shareholders present. 

The provisions of the last two preceding Sections are not applicable to 
resolutions concerning a change in the nature of the business of the association. 

Article 200.—The capital of an association shall not be increased before 
the total amount of the shares has been paid up. 

Article 201.—Whenever an association increases its capital preference 
shares may be issued, but the nature of the rights attached to such shares 
must be set out in the Articles of Association. 

Article 202.—If a resolution passed at a general meeting of ordinary 
shareholders is likely to be prejudicial to preferred shareholders, it is necessary 
to have the resolution also passed at a meeting of preferred shareholders. 

The rules relating to the meeting of sharcholders aro applicable to the 
meeting of preferred shareholders. 

Article 203.—Whenever a subscription of new shares is invited, the 
existing shareholders shall have the priority of right to subscribe for the same, 
and only those shares which are left unsubscribed shall be off ‘red to the public. 

Article 204.—In case an association has increased its capital and the 
first payment has been made on all the new shares, the directors must con- 
vene & meeting of shareholders and report regarding the new subscription. 

Article 295.—The supervisors shall make an investigation of the following 
particulars and report to the meeting of shareholders :— 

(1) Whether the total amount of new shares has been subscribed ; 

(2) Whether the first payment has been made on each new share ; 
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(3) If property other than money has been contributed, whether the 
number of shares issued in consideration of such property is fair and 
reasonable proper. 

The meeting of shareholders may appoint special inspectors to make an 

investigation and to report on the above mentioned items. 

Article 206.—When there is anything in proper connected with the con- 
tribution of property other than money for the subscription of the new shares, 
the provisions of Article 115 section 2 ere applicable. 

Article 207.—In case some shares have not been subscribed or the first 
payment has not been made or the subscription has been cancelled, the 
directors shall be jointly liable for such subscription or payment. 

Article 208.—Within fifteen days after the date of the meeting of share- 
holders convened in accordance with the provisions of Article 204, the asso- 
ciation shall register the following particulars with the competent authorities 
at the places of its principal and branch offices :— 

(1) The total amount of the increase in capital ; 

(2) The date on which the resolution to increase the capital was passed ; 

(3) The amount paid on each new share ; 

(4) If preference shares have been issued, the rights of the preferred 
shareholders. 

Before such registration has been made with the competent authorities 
at the place of the principal office, new share certificates cannot be issued, 
nor can a transfer of or promise to transfer new shares be made. 

Article 209.—Such new share certificates shall be signed by the directors. 
and contain the following particulars :— 

(1) The trade name of the association ; 

(2) The date on which the increase of capital was registered ; 

(3) The total amount of the new shares and the amount of each ; 

(4) The serial number of each share, and the rights to which the holders 

of preferred shares are entitled. 

Article 210.—The provisions of Articles 106-109, 120, 123 and 128 
section 2 are applicable whenever a subscription of new shares is invited. 

Article 211.—When a resolution authorizing a reduction of capital is 
passed at a meeting of shareholders, the manner of reduction shall be decided 
at the same time. 

Article 212.—The provisions of Articles 53:55 are applicable whenever 
the capital is to be reduced. 


Paragraph [X.—Dissolution 
Article 213.—A société anonyme shall be dissolved in any of the following 


circumstances :— 

(1) The expiration of the period fixed for the duration of the association, 

or any other cause mentioned in the Articles of Association arising ; 

(2) The completion of the purpose for which the association was formed. 

or the impossibility of such completion ; 

(3) A resolution to dissolve passed at a meeting of shareholders ; 

(4) The holders of personal shares numbering less than seven ; 

(5) Amalgamation or absorption ; 

(6) Bankruptcy of the association ; 

(7) An order for dissolution from the competent authorities. 

Article 214.—When a société anonyme is dissolved the directors must, 
except in case of bankruptcy, give notice of the dissolution to the shareholders 
without delay, and if bearer certificates have been issued public notice also 
must be given. 

Article 215.—Within fifteen days after the dissolution of a société anonyme, 
such dissolution must be registered with tho competent authorities at the places 
of its principal and branch offices, unless the cause of dissolution is bankruptcy, 
amalgamation or absorption. 

Article 216.—A resolution passed at a meeting of shareholders authorizing 
the dissolution, amalgamation or absorption of an association must be passed 
in accordance with the provisions of Article 199 section 2. 

Article 217.—The provisions of Articles 53-57 are applicable to the dis- 
solution of an association in consequence of amalgamation or absorption. 


Paragraph X.—Liquidation 
Article 218.—When the dissolution of an association is not caused by 
bankruptcy, amalgamation or absorption, the directors shall become liquida- 
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tors, unless the Articles of Association provide otherwise, or some other 
persons are appointed as liquidators at a meeting of shareholders. 

If no suitable persons can be appointed as liquidators the competent 
authorities shall appoint liquidators on the application of any interested 


person. 

Article 219.—A liquidator who is not sppointed by the competent 
authorities may be dismissed at any time at a meeting of shareholders. 

A liquidator who is appointed by the competent authorities may be 
dismissed by such authorities on the application of the supervisors or share- 
holders representing not less than one-tenth of the capital, whenever any 
matter of importance necessitates such a step. 

Article 220.—As soon as the liquidators have assumed office they shall 
examine tho state of the property of the association, prepare an inventory and 
a balance sheet, and submit them to a meeting of shareholders for approval. 

At a meeting of shareholders special inspectors may be appointed to 
ascertain if the above mentioned documents are correct and the liquidators 
:shall give public notice of the balance sheet as scon as all documents have been 
approved by the meeting. 

Article 221.—If a meeting of shareholders is convened, or @ resolution 
passed, contrary to any law or ordinance or the Articles of Association, the 
liquidators shall apply to the competent authorities for a decree annulling 
such resolution. 

‘Article 222.—The nghts and duties of liquidators in regard to everything 
within the scope of liquidation shall be the same as those of directors unless 
they have been specially provided for in this Paragraph. 

Article 223.—The liquidators must notify the creditors to submit their 
claims within a fixed period ; creditors who submit their claims after the 
expiration of such period may call attention only to, and demand to be paid 
‘out of the undistributed assets that are left after the discharge of all other 
liabilities of the association. 

Article 224.—The expenses of liquidation shall be the first charge on the 
assets of the association. 

Article 225.—The ultimate residue shall be distributed to the shareholders 
in proportion to the amount each has paid on the shares in accordance with 
the Articles of Association ; the same rule shall not be applicable where the 
association has issued preference shares and special provisions have been 
made for such shares. 

Article 226.—As soon as & liquidation is completed, the liquidators shall 
make out a statement of account and submit it to a meeting of shareholders 
for approval. 

At a meeting of shareholders special inspectors may be appointed to 
inspect the above mentioned statement of accounts. The liquidators shall be 
released from responsibility as soon as their statement of accounts has been 
approved by a meeting of shareholders, unless it is discovered afterwards 
that they have acted dishonestly. 

Article 227.—The books of the association, its business correspondence, 
and all other documents shall be preserved for ten years after the completion 
of the liquidation has been registered. The custodian of these books and 
documents shall be appointed by the competent authorities on the application 
of the liquidators or any person interested. 

Article 228.—If after the completion of the liquidation it is discovered 
that there still remains property of the association that should have been 
distributed, the competent authorities on the application of any party 
interested shall appoint person to reliquidate the association. 

Article 229.—The provisions of Articles 59, 65, 66, 68, 71, 72 section 2, 
Articles 76, 78, 146, 147, 150, 151, 163 section 2, Articles 165, 170 and 171 
are applicable to the liquidation of a société anonyme. 


Cuaprer V.—SocIETE EN COMMANDITE pAR ACTIONS 


Article 230.—A société en commandite par actions is composed of one or 
‘more members of unlimited liability and shareholders who are liable to pay 
only the amount of their subscriptions. 

Article 231.—The provisions for a société en commandite are applicable 
to a société en commandite par actions in any of the following particulars :— 

(1) The relation between members of unlimited liability and the asso- 

ciation ; 
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(2) The relation between members of unlimited liability and third 
parties ; 

(3) The retirement of members of unlimited liability. 

In all other cases, if no special provision has been made in this Chapter, 
the provisions for a socidté anonyme are applicable to a socicté en commandite 
par actions. 

Article 232.—For the formation of such association the promotors who 
are members of unlimited liability shall draw up and sign the Articles of 
Association containing the following particulars :— 

(1) The particulars mentioned in sub-sections 1, 2, 4 and 5 of Article 98; 

(2) The total amount of the shares and the amount of each share ; 

(3) The full names and domiciles of the members of unlimited liability ; 

(4) The nature, value, and bases of valuation of the capital contributed 
by members of unlimited liability in addition to money. 

Article 233.—The members of unlimited liability shall invite subscrip- 

tions for shares. 

Article 234.—The certificate of subscription shall contain the following 
particulars :— : 

(1) The particulars mentioned in Articles 99, 105 section 2 sub-sections 

l and 4, and Article 232; 

(2) The number of shares subscribed by each member of unlimited 
liability. 

Article 235.—At the preliminary meeting of shareholders supervisors 

shall be appointed from among the shareholders. 

Members of unlimited liability cannot be appointed supervisors notwith- 
standing that they have subscribed for shares in addition to other contribu- 
tions. . 

Article 236.—Members of unlimited liability may attend the preliminary 
or general meetings of shareholders and express their opinions, but they cannot. 
vote at such meetings notwithstanding thet they have subscribed for shares 
in addition to other contributions. 

Article 237.—The supervisors shall investigate as to whether the shares. 
have been fully subscribed and report to the preliminary meeting of share- 
holders the nature and value of the capital contributed by members in addition 
to money. 

Article 238.—A société en commandite par actions begins to exist at the 
conclusion of the preliminary meeting of its shareholders, and within fifteen 
days after it has come into existence the association shall register with the 
competent authorities at the places of its principal and branch offices the 
following particulars :— 

(1) The particulars mentioned in Article 98 sub-section 1, 2, 3 and 5, 

and Article 121 sub-sections 2, 3, 4, 6 and 7; 

(2) The full name and domicile of each member of unlimited liability ; 

(3) The nature and value of the capital which the members of unlimited 
liability have agreed to contribute in addition to money and the 
amount of such capital they have actually contributed; 

(4) The full names and domiciles of the members of unlimited liability 
who are to represent the association, if such representatives have 
been appointed ; 

(5) The full names and domiciles of the supervisors. 

Article 239.—With the exception of the provisions of Article 152-156 
the provisions regarding the directors of a société anonyme are applicable to 
those members of unlimited liability who represent the association. 

Article 240.—Whenever a unanimous agreement of the members is 
required in the case of a société en commandite, the concurrence of the 
members of unlimited liability as well as a resolution passed at a meeting of 
shareholders are necessary in case of a société en commandite par actions. 

The provisions of Article 199 section 2 are applicable to the resolution 
mentioned in the last preceding Section. 

Article 241.—Any cause for the dissolution of a société en commandite is 
@ cause for the dissolution of a socidtd en commandite par actions. 

Article 242.—In case all the members of unlimited liability retire tho 
shareholders may by a resolution passed in accordance with the provisions of 
Article 199 section 2 alter such association into a société anonyme. 

In such case all the shareholders shall be passed at a meeting of resolutions 
neceseary for the formation of a société anonyme, and at such a meeting even 


Google 


REGULATIONS RELATING TO COMMERCE 535 


members of unlimited liability may vote according to the number of shares 
they have subscribed. 

Article 243.—When a dissolution occurs from a cause other than amalga- 
mation, absorption, bankruptcy, or an order of the competent authorities, the 
liquidation shall be carried out by all the members of unlimited liability, or 
persons appointed by them jointly with persons appointed at a meeting of 
shareholders, unless it is otherwise provided in the Articles of Association. 

The appointment of liquidators by the members of unlimited liability 
shall be decided by a majority and the number of liquidators appointed at the 
meeting of shareholders shall correspond to that of the members of unlimited 
liability or their successors or the persons appointed by them. 

Article 244.—The provisions of Article 79 are applicable to the members 
of unlimited liability. 

Article 245.—The liquidators shall submit all the documents and accounts 
Mentioned in Article 220 section I and Article 226 for the approval of the 
members of unlimited liability as well as of a meeting of shareholders. 

Article 246.—The members of unlimited liability may at any time by a 
majority dismiss the liquidators they have appointed. 

Article 247.—The provisions of Article 53 section 2 and Article 54 are 
applicable to the alteration of the organization of the association, and within 
fifteen days after such alteration has been approved by the creditors of the 
association the dissolution of the société en commandite par actions and the 
formation of the société anonyme shall be registered with the competent authori- 
ties at the places of its principal and branch offices. 


Cuarrer VI.—RvLEs FOR PENALTIES 


Article 248.—Any member of association charged with the administration 
of its business, a promoter, a director, a supervisor, or a liquidator, shall be 
liable toa fine of not leas than five or more than 500 yuan if he :— 

(1) Fails to make registrations within the periods prescribed by this 

Ordinance ; 

(2) Fails to give public or other notice within the periods prescribed by 
this Ordinance, or makes any false statement in any public notice ; 

(3) Fails without reasonable excuse to deliver up any document for 
inspection or examination if such inspection or examination ought 
to be granted according to this Ordinance ; 

(4) Obstructs any investigation provided for by this Ordinance ; 

(5) Makes preparations for the commencement of business contrary 
to the provisions of Article 5 ; 

(6) Fails to prepare the certificates of subscriptions, or omits to state 
any material facts, or inserts any false statement, in such certificates 
contrary to the provisions of Article 105 section I or Article 234 ; 

(7) Issues any share certificate contrary to the provisions of Article 128 
section I or Article 208 section 2; 

(8) Contrary to the provisions of Article 129, Article 196 or Article 209, 
omits to state any material facts or inserts false statement in the 
bonds issued by the société cnonyme ; 

(9) Fails to have the accounts balanced within the time fixed for the 
same or at the beginning of a liquidation ; 

(10) Fails to file at the principal and branch offices copies of, the Articles 
of Association, the minutes of the meetings of shareholders, the 
register of shareholders, the register of bonds, an inventory, 
balance sheet, a report on the state of business, a detailed statement 
of profit and loss, and proposals concerning of profits, the payment 
of interest, or the setting apart of the proper proportion of profits 
as sinking fund, or omits to state any material facts or inserta any 
false statement in any of the above mentioned books or documents ; 

(11) Contrary to the provisions of Article 161 section 1 or of Article 189, 
fails to convene a meeting of shareholders. 

Article 249.—Any member of an association charged with the administra- 
tion of its business or any promoter, director, supervisor or liquidator shall 
be liable to a fine of not less than 10 yuan or more than 1,000 yuan if he :— 

(1) Omits to state any material facts or makes any false statement 
before a public authority or at a meeting of shareholders ; 

(2) Contrary to the provisions of Articles 53-55, causes the association 
to be amalgamated with or absorbed by some other association, 
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deals with the property of the association, reduces the capital or 
alters the organization of the association ; 

(3) Obstructs the inspectors in the performance of their duties ; 

(4) Buys, or receives as a pledge, any share or shares contrary to the 
provisions of Article 132, or cancels any share or shares contrary 
to the provisions of Article 133 ; 

(5) tare bearer share certificates contrary to the provisions of Article 

(6) Fails to apply for a declaration of bankruptcy contrary to the pro- 
visions of Article 72 section 2 or Article 161 section 2 ; 

(7) Fails to set aside a part of the profits as sinking fund, contrary to 
the provisions of Article 183 section 1; distributes any profits 
contrary to the provisions of Article 184, or, before the business of 
the association commences, pays any interest contrary to the 
provisions of Article 186 ; 

(8) Invites the public to subscribe for bonds contrary to the provisions 
of Article 191; 

(9) Contrary to the provisions of Article 71, pays any creditor in parti- 
cular prior to the expiration of the period within which all creditors 
must submit their claims ; 

(10) Distributes the assets of the association contrary to the provisions 
of Article 73. 


SUPPLEMENTARY PROVISIONS 


Article 250.—All mattora concerning traders and commercial transactions 
shall be regulated by other ordinances. 

Article 251.—The enforcement of this Ordinance shall be determined by 
the Rules of Enforcement. : 


THE REGULATIONS OF THE ARBITRATION 
COURT OF COMMERCE 


Promulgated on January 28th, 1913, by the Ministry of Justice and the 
Ministry of Agriculture and Commerce 


CuarTer I.—GENERAL PROVISIONS 


Article 1.—An arbitration court of commerce shall be attached to every 
Chamber of Commerce that is established. 

Article 2.—An arbitration court of commerce with respect to any com- 
mercial dispute between traders shall stand in the position of an arbitrator 
with the object of effecting a compromise instead of litigation. 

Article 3.—In each arbitration court of commerce there shall be as many 
court rooms as the president or vice-president of the Chamber of Commerce 
aul think necessary having regard to the volume of business to be transacted 
therein. 

Article 4.—Each Chamber of Commerce shall be responsible for the ex- 
penditure of the arbitration court of commerce attached thereto. 


Craprer II.—Tu ConstiITUTION OF THE ARBITRATION COURT OF COMMERCE 


Article 5.—The personnel of an arbitration court of commerce shall be 
as follows :— 

(1) The President of the Court ; 

(2) Arbitrators ; 

(3) Investigators ; and 

(4) Registrars. 

Article 6.—In each arbitration court of commerce there shall be one 
president, and nine to twenty arbitrators, two to six investigators, and two 
to six registrars according to the volume of business to be transacted therein. 

Article 7.—The offices of the president, arbitrators, and investigators of 
an arbitration court of commerce shall be honourary, but a remuneration of 
not more than thirty yuan may be paid to each of such persons. 

The salaries of registrars shall be paid by their respective courts according 
to the conditions of the locality. 
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Cuaprer LII.—THE APPOINTMENT OF THE PERSONNEL AND 
THE TENURE oF OrfFicEs or ITs MEMBERS 


Article 8.—The arbitrators and investigators of each arbitration court of 
commerce shall be elected from among and by the existing members of the 
Chamber of Commerce to which such court is attached and those who have 
received more votes shall be elected. When two or more persons have re- 
ceived an equal number of votes, their election shall be determined by lot. 

In such election all the names of the persons one votes for shall be written 
on one ballot-paper by each voter. 

Article 9.—On electing the personnel mentioned in Article 8 expectant 
members shall be elected and the number of such members shall be one-third 
of the fixed number of the members of the personnel. , 

Article 10.—The president of the court shall be elected from among and 
by the arbitrators themselves. 

«Article 11.—The regulations concerning the appointment of registrars 
shall be made by the president of the court, the president or vice-president of 
the Chamber of Commerce acting together. 

Article 12.—The tenure of office of an arbitrator or investigator is limited 
to two years unless re-elected on expiration of the period, but on one can be 
re-elected more than twice. 

Article 13.—When the president of the court is absent on account of 
illnees or any other reason the arbitrator most senior in order may act for him. 


Cuaprer IV.—THE Power OF THE ARBITRATION CouRT OF COMMERCE 


Article 14.—An arbitration court of commerce has power to deal with 
commercial disputes when they come before it in any of the following ways :— 
(1) When the traders on both sides, by their own agreement, make 
application to the arbitration court before bringing an action on the 


case ; 

(2) When action has been brought on the case and the court of justice 

sends such case to the arbitration court for a settlement. 

Article 15.—When a commercial dispute, for which an action has been 
drought, comes before an arbitration court of commerce either on the applica- 
tion of the parties or on being sent to it by a court of justice, and the parties are 
willing to have the action set aside, the arbitration court of commerce has the 
right to withdraw the case from the court of justice. 

Article 16.—Where the arbitrators are of opinion that certain things 
must be done before they can give their award and these things cannot be 
done by themselves, they may apply to the competent court of justice for 
assistance. 

Article 17.—The award of the arbitrators shall take effect only when the 
parties consent to it. 

Article 18.—Where the parties are unwilling to obey the award of the 
arbitrators they may still bring an action on the case. 

Article 19.—Where the parties raise no objection against the award and 
execution has to follow the arbitrators may apply the competent court of 
justice to make a pronouncement to that effect for them. 

Article 20.—The arbitrators may order the party who has lost his case 
to pay such cost as they think fit ; in case both parties have succeeded only 
in part of the case they may order both sides to pay an equal part of the cost ; 
provided that the amount of the cost which any party or partics may be ordered 
to pay must not exceed two per cent. of the value of the subject-matter in 
dispute. 

Article 21.—The arbitrators must pronounce before the parties as to 
the appropriation of the cost mentioned in Article 20 and must get the partie 
agree to it. 

Article 22.—The arbitrators may examine witnesses and experts, but 
they have no power to compel them to appear or to enter into recognizance. 

Article 23.—The arbitrators must examine the parties before giving their 
award, and, if necessary, they shall investigate the facts of the dispute them- 
selves or delegate such investigation to the investigators. 

Article 24.—The president of an arbitration court of commerce has the 
right to administer all the business of the court. 
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CuaPTeR V.—THE PROCEDURE IN ARBITRATION 


Article 25.—An arbitration court of commerce must give notice to both 
parties within three days on receiving their applications and order them to 
appear on a certain day. The same rule shall apply when the case is sent down 
from a court of justice. 

Article 26.—An arbitration must commerce in the presence of both 
parties and no award by default may be given. 

Article 27.—Tho investigators, with regard to any case entrusted to them 
for investigation as well as any case of which they have a reliable knowledge, 
must make a report to the arbitrators concerned in such case. 

Article 28.—Commercial dispute shall be heard before three or five 
arbitrators. 4 


The arbitrators mentioned in the last preceding Section shall be chosen 
by the president of the court by lot from among the existing arbitrators of the 
court and they shall elect an umpire among themselves. 

Article 29.—The award shall be determined by 4 majority of the votes 
of the arbitrators so chosen. When the number of votes for and against a 
proposed award is equal, the umpire shall have a casting vote. 

Article 30.—Where in the opinion of the president of the court the 
arbitrators so chosen ought to withdraw from any case for any reason he may 
order him to withdraw accordingly. 

Article 31.—Where any of the arbitrators so chosen is of the opinion 
that he himself ought to withdraw from any case for any reason he may 
apply for leave to withdraw. 

Article 32.—Where any party to a case is of the opinion that any of 
the arbitrators so chosen is objectionable for any reason he may raise his 
objections against him. 


Article 33.—Where any arbitrator so chosen has been ordered to with- 
draw or has withdrawn motw proprio, or has been objected to, the president 
of the court shall choose by lot some other arbitrator. 

Article 34.—At the conclusion of an arbitration proceeding the arbitrators 
so chosen shall make written copies of the award to be delivered to the parties, 
and such copies shall be dated, sealed and signed by such arbitrators. Where 
an action on the case has been. brought before a court of justice, a copy of the 
award shall be sent to such court. 


CHAPTER VI.—THE DISCIPLINE OF THE PERSONNEL 


Article 35.—The president of an arbitration court of commerce may 
order any member of the personnel of the court to resign when such member 
commits any of the following acts :— 

(1) breach of official duty ; 

(2) misbehaviour or dishonesty. 

When the president of the court commits any of the aforesaid acts and 
ought to be ordered to resign, the chief of the local authorities must report 
the matter to the Ministry of Justice and the Ministry of Agriculture and 
Commerce. 

Article 36.—When any member of the personnel of the court commits 
ah breach of his official duty and thereby causes damage to any party he is 

ble for it. 


CuapTeR VII.—SvuPPLEMENTARY 


Article 37.—All the regulations relating to arbitration in commercial 
disputes and enforced in different Provinces shall be repealed on these Regula- 
tions coming into force. 

Article 38.—The alteration or repeal of any regulation relating to arbitra- 
tion in commercial disputes shall be made by the Ministry of Justice and the 
Ministry of Agriculture and Commerce acting together. 

Article 39.—The detailed regulations relating to the administration of 
the arbitration court of commerce shall be specially made by the Ministry of 
Justice and the Ministry of Agriculture and Commerce. 


Google 


REGULATIONS RELATING TO COMMERCE 539 


DETAILED REGULATIONS RELATING TO THE 
ADMINISTRATION OF THE ARBITRATION 
COURT OF COMMERCE 


(Promulgated by Presidential Mandate September 21, 1912. Revised 
November 22 and 26, 1912 ; and June 10, 1917) 


CHAPTER I.—GENERAL PROVISIONS 


Article 1.—An arbitration court of commerce shall settle disputes among 
traders in accordance with the Regulations of the Arbitration Court of Com- 
merce jointly adopted by the Ministry of Justice and the Ministry of Agricul- 
ture and Commerce. Besides the provisions of the Regulations mentioned 
above, these Detailed Regulations are applicable to the administration of such 
arbitration court, 

Article 2.—An arbitration court of commerce shall be attached to every 
Chamber of Commerce of a district; the name of such district shall be 
prefixed to it. 

Article 3.—The president of an arbitration court of commerce shall sign 
and be responsible for all letters to which the seal of the Chamber of Commerce 
shall also be affixed. 

Article 4.—Each Chamber of Commerce shall be responsible for the ex- 
penditure of the arbitration court of commerce attached thereto, and shall 
entrust its president and vice-president with the power to audit its accounts. 

a case of arbitration the president of an arbitration court of commerce 
shall send all moneys, deposit-books, bonds, and funds in trust or for compen- 
sation, etc., to the Chamber of Commerce for safekeeping. 

Article 5.—All disputes in a case of arbitration shall be settled in 
accordance with the commercial usages and general principles of the district in 
which the case arises, provided that no settlement shall be contrary to the 
provisions of any Laws and Regulations which must be strictly followed. 

Article 6.—In a place where there is no competent court of justice, or a 
court of justice which accepts a case or any other court as provided for in the 
Regulations of the Arbitration Court of Commerce and these Detailed Regula- 
tions, the authorities who have concurrent judicial power shall take the func- 
tions for such courts. 


Cuaprer II.—THEe APPoINTMENT OF PERSONNEL OF AN ARBITRATION 
Court or CoMMERCE 


Article 7.—With the exception of registrars and the umpire whose 
appointment or selection are specially provided for in Article 11 and Article 
28, section 2 of the Regulations of the Arbitration Court of Commerce, the 
election of the personnel of an arbitration court shall be determined by putting 
all the names of the persons voted for by a voter on the ballot-paper of such 
voter, and the person who receives more than half of the number of votes shall 
be considered elected. 

When two or more persons have received an equal number of votes, the 
older in age has the right of priority to assume office ; but if they are of equal 
age the election shall be determined by lot. 

Expectant members shall be elected in the same manner as provided in 
the preceding two Sections. 

Article 8.—If in an election as provided for in the last preceding Article 
an insufficient number of candidates be elected, balloting shall be continued 
until the full number of members required have been duly elected. 

Article 9.—Before any election is to be held, the day fixed for such 
election must previously be given by the president or vice-president of a 
Chamber of Commerce and the personnel shall be elected from among and by 
the existing members thereof. 

The day fixed in the foregoing paragraph must be announced ten days 
beforehand. 

Article 10.—After an election is over, the Chamber of Commerce shall 
send a letter together with a certificate to every successful candidate in order 
to enable him to assume office and shall also submit a detailed report of the full 
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name, age, place of origin, residence, occupation of such candidate and the 
number of votes obtained to the Local Authorities, who in turn shall trans- 
mit such report to the Highest Administrative Authorities for record. A copy 
of such report shall also be sent to the Local Courts of Justice if there are any. 

Article 11.—Successful candidates shall not be allowed to resign without 
sufficient cause. 

Article 12.—In case of the removal of the president by whatever cause, 
& new election shall be held immediately. But in the case of the removal of 
arbitrators and investigators, the expectant members for the corresponding 
offices shall fill the vacancies. 

The tenure of office of the foregoing persons shall last until the whole 
term of the original officials terminates. 

Article 13.—An arbitration court of commerce may employ, for the service 
of carrying on correspondence with interested parties and doing other work, 
servants whose number shall be determined as the volume of business requires, 
or may use the services of other servants of the Chamber of Commerce. 


Cuarter III.—Tnue Power or THE ARBITRATION CouRT OF COMMERCE 


Article 14.—An arbitration court of commerce shall not deal with any 
commercial dispute unless such dispute comes before it in any of the following 
ways :— 

(1) It must be brought up in accordance with the provisions of Article 

14 of the Regulations of the Arbitration Court of Commerce. 

(2) It must be within the sphere of operations of the Chamber of Commerce 

to which the arbitration court is attached. 

Article 15.—If the business places of the two parties in dispute are not 
within the sphere of operations of the same Chamber of Commerce, the parties 
concerned may bring the matter in dispute before the arbitration court only 
after they have agreed to apply to that particular arbitration court for settle- 
ment. 

The foregoing arbitration court which accepts the application may request 
other arbitration courts to co-operate with it for the purpose of investigating 
the actual facts of the matter in dispute, : 

Article 16.—An arbitration court of commerce shall not accept or deal 
with any one of the following matters :— 

(1) Disputes having no relation to commercial transactions. 

(2) Disputes involved in a law-suit either civil or criminal. 

(3) Disputes where neither of the two parties can produce witnesses or 

evidence. 

(4) Disputes arising on account of illegal commercial transactions. 

(5) Rights and privileges already voluntarily abandoned. 

(6) Disputes where only one party applies for a settlement the other 

party not consenting. 

Article 17.—When a court of justice sends @ case to an arbitration court 
of commerce for settlement, the arbitration court shall send it back to the 
court which accepts it for trial, if such dispute comes within any of the parti- 
culars set forth in the preceding Article. 

Article 18.—When a commercial dispute, for which an action has been 
brought, comes before an arbitration court of commerce by mutual consent, 
the parties concerned must first obtain the approval of the court of justice in 
which the action was brought by an application jointly submitted by the 
parties to the case, and the parties shall send to the arbitration court duplicate 
copies of the original petition, rejoinder and the rescript, before the arbitra- 
tion court takes up the case. 

Article 19.—Pending the settlement of a commercial dispute in an arbitra- 
tion court of commerce, if the parties concerned have already made a com- 
promise outside, each one of them must send in an application setting forth full 
particulars concerning such compromise and asking the arbitration court for 
dismissal of the matter ; and where a case has already been brought before 
& court of justice, the arbitration court shall obtain from both parties de- 
clarations affirming the compromise to be tranamitted to the court in 
which the case is pending. 

Article 20.—A reasonable fee shall be charged in a commercial dispute 
for arbitration as costs of the settlement by an arbitration court of commerce 
in accordance with the provisions of Article 20 of the Regulations of the 
Arbitration Court of Commerce. But if a party concerned has his name 
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registered in a Chamber of Commerce by payment of an annual fee as member 
thereof, the costs shall be reduced to one half of the highest amount fixed by 
the Ministry. 


Cuarrer IV.—Tue REMUNERATION AND Discrprivg oF THE PrRgONNEL 


Article 21.—The president of an arbitration court of commerce has, in 
accordance with the provisions of Article 24 of the Regulations of the Arbitra- 
tion Court of Commerce, the right to administer all the business of the court ; 
but in other important matters not relating to arbitration, he must consult 
with the president and vice-president of the Chamber of Commerce to which 
an arbitration court is attached before any action is taken. 

Article 22.—The power of an arbitrator is limited by the provisions of 
Article 16, and Articles 19-23 of the Regulations of the Arbitration Court of 
Commerce. 

Any act done by an arbitrator, which is contrary to the spirit of arbitra- 
tion or which exceeds the power of such an arbitrator as provided for, shall 
be considered invalid. 

Article 23.—The power of an umpire shall be the same as an arbitrator 
except as is specially provided for in Article 29 of the Regulations of the 
Arbitration Court of Commerce. 

Article 24.—Unless there is adequate reason, an arbitrator or umpire 
shall not be allowed to refuse to participate in a case, after such arbitrator or 
umpire has been chosen or elected for the purpose. 

Article 25.—An investigator, with regard to any case entrusted to him 
for investigation, must make to the arbitrators a full and reliable report 
relating to the various questions involved in the matter ; if he has acquired 
information or knowledge other than that which he is asked to investigate, 
he must also write it down in the report for reference. 

Article 26.—In a case entrusted to him for investigation if an investigator 
sees that it can only be done jointly with the directors of a business concern, 
he should inform the president of an arbitration court of commerce, who shall 
notify the Chamber of Commerce and ask the latter to write to the directors 
for their cooperation. 

Article 27,—Every investigator is supplied with a certificate for every 
case entrusted to him for investigation, and he may require, when absolutely 
necessary, the help of the police in any case where a person obstructs and 
refuses to allow an investigator to make any investigation. 

Article 28.—An investigator must not do an act ultra vires in the course 
of investigation in @ case entrusted to him for investigation, and no force or 
disturbance shall be allowed. 

An investigation shall be without effect if it is done in violation of the 
provisions of the foregoing paragraph. 

Article 29.—The registrars shall have charge of all copies of documents 
and letters, and shall have the custody of all documents, records of @ case, 
accounts and any other miscellaneous matters of an arbitration court of 
commerce. 

Article 30.—The offices of the president, arbitrators and investigators of 
an arbitration court of commerce shall be honourary, but remuneration may be 
paid to them provided that the amount does not exceed that which is allowed 
by Article 7 of the Regulations of the Arbitration Court of Commerce. 

Travelling allowances and other necessary expenses may be paid to an 
investigator while he is engaged in a case of investigation. 

The salaries of registrars, shall be fixed by the president according to the 
volume of business to be transacted by them. 

Article 31.—When a member of the personnel of an arbitration court of 
commerce resigns for any cause justifying such resignation, or is liable to 
pay damages for injury caused by him to any party, the provisions of Article 
35 and Article 36 of the Regulations of the Arbitration Court of Commerce 
shall apply. 


CuarTeR V.—THE PROCEDURE IN ARBITRATION 


Article 32.—A case of arbitration shall be taken up according to the order 
of applications submitted ; but an arbitration court may change the schedule 
and take up any case on hand under extraordinary circumstances. 
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Article 33.—In an application by any person asking for an arbitration 
such person must state briefly and clearly therein the facts of the commercial 
dispute and set forth the following particulars :— 

(1) Full name, age, place of origin and residence of the party concerned. 

(2) Occupation. 

(3) Street number, trade name and place of business. 

(4) Witnesses or experts if any. 

(5) The various kinds of accounting books and the number of copies. 

Article 34.—When an application as mentioned in the preceding Article 
is made, the party concerned must put ten cents’ worth of judicial stamps 
thereon ; but if the matter involved is not acceptable by an arbitration court 
after examination, the official-in-charge of the matter shall furnish the appli- 
cant a certificate so as to enable him on the production of the certificate to 
recover the ten cents from the place where he bought the judicial stamp. 

Article 35.—A verbal request for an arbitration may be made for a 
trivial case or for one which requires speedy settlement. 

In 6 case such as the foregoing, the full particulars provided for in Article 
33, sections 1-5 must be clearly stated. 

Article 36.—The president shall announce whether a written request is 
acceptable or not after inspection. 

In a case of verbal request the president shall tell the person concerned 
directly whether it is acceptable or not as soon as such person has finished his 
statement. 

If the foregoing case is acceptable, the party concerned must send in an 
application and the first part of Article 34 concerning the matter of judicial 
stamp is applicable. 

Article 37.—After the acceptance of a case, the president shall choose 
from three to five persons and ask them to come to make examination. 

If in such a case the factscannot be thoroughly understood unless a previous 
inquiry or investigation is made, the arbitrators shall follow the provisions of 
Article 23 of the Regulations of the Arbitration Court of Commerce. 

Article 38.—When a party to a case is of the opinion that any one of 
the arbitrators so chosen is objectionable he must set forth beforehand the 
causes of his objections against him, but he shall not be allowed to do so at 
the time when the case has already been brought up for arbitration unless 
such objections arise and are discovered by the party concerned while the 
proceeding of the case is in progress. 

Article 39.—In a case where an arbitrator so chosen is of the opinion 
that he himself ought to withdraw or to apply for leave to withdraw, or should 
withdraw on account of objections raised against him, the provisions of Articles 
30-33 of the Regulations of the Arbitration Court of Commerce shall apply. 

Article 40.—In a case when an investigator so chosen is of the opinion 
that he himself ought to withdraw or to apply for leave to withdraw, or should 
withdraw on account of objections raised against him, the provisions of Articles 
30-32 of the Regulations of the Arbitration Court of Commerce shall apply. 

Article 41.—The president or umpire shall request another investigator 
to fill the vacancy, when an investigator withdraws or applies for leave to 
withdraw, or withdraws on account of any objections raised against him. 

Article 42.—A case for arbitration must be settled within three days 
after a verbal request is made ; but if sufficient cause is shown that it is im- 
possible to make a settlement within so short a time, the settlement may be 
postponed. 

Article £3.—On receiving written Fequest asking for an arbitration, an 
arbitration court of commerce must give notice to the parties concerned as 
well as the witnesses within three days after a day is fixed for commencing 
the arbitration and order them to appear on the very day. The same rule 
shall apply whon the case is sent down from a court of justice. 

Article 44.—A party concerned may apply, before the day fixed for the 
arbitration, a postponement, provided that sufficient cause for his inevitable 
absence is shown ; but such postponement shall not be allowed more than three 
times and the time for each postponement shall not exceed two weeks. 

When the day fixed for arbitration has already been postponed for more 
than three times and the party concerned is still unable to be present, the 
case shall be dismissed no matter whatever cause is again shown. Cases 
sent down by a court of justice for settlement shall then be sent back to the 
original court for trial. 
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Article 45.—In addition to witnesses brought in by a party concerned in 
a case for arbitration, the arbitrators may from time to time ask the president 
to invite any other witness who is regarded as necessary in the case to come to 
give evidence. 

The same rule shall apply when experts are to be invited to come. 

Article 46.—The arbitrators shall not be allowed to make threats to 
witnesses or experts during examination. 

If the foregoing provisions are violated not only the evidence given shall 
be without effect, but such witnesses and experts may apply to the president 
for an adequate disciplining of the arbitrators. 

Article 47.—In every case of arbitration, the party concerned who must 
appear in person shall clearly state the facts which give rise to the dispute 
and shall express his own opinion relative to the settlement of such dispute. 
But if his appearance shall be absolutely impossible, he may send a represen- 
tative. 

If the above mentioned representative is not authorized to make a settle- 
ment or is not clear as to the facts of the case, the other party may ask the 
arbitrators to reject him. 

Article 48.—The award in an arbitration shall take effect only when the 
parties consent to it. 

The party who gives no consent to such award may still start legal pro- 
ceedings against the other party. 

Article 49.—Tho award in an arbitration shall be considered, after the 
consent of both parties has been given, conclusive and shall be signed by them. 

After the conclusion of an arbitration the award shall take effect and no 
person shall be allowed to make protest, unless serious errors in the facts 
which formed the nucleus of the case, or any other new evidence contrary 
to that on which the award was based, shall be found out later. 

Article 50.—When damages or any other fees are to be paid after an 
arbitration case has been concluded, the party concerned must secure a well- 
to-do and reliable person to be his guarantor before payment, and unless there 
is such suitable guarantor the matter shall be referred to a competent court 
of justice which shall order a forcible execution. 

When the property or goods involved in a case are interwoven with 
administrative affairs, the fact shall be reported to the administrative office 
concerned for consideration and execution. 

Article §1.—When an arbitration court is in session, everything shall 
be conducted openly unless in a case where secrecy should be observed ; 
but a person other than a merchant, or a person who has no interest in @ case, 
shall not be allowed to visit the court, unless specially permitted to do so. 
A visitor has no right to address the court. 

Article 52.—An investigator who has been assigned to make investigation 
in @ case is required to express his opinion where the arbitration court of 
commerce is in session, but he shall have no right to record a vote in the 
decision of the case. 

Article 53.—During examination the parties concerned and the witnesses 
must speak in due order and no interruption shall be allowed. 

When an argument is engaged in by the parties, it shall be made calmly 
and peacefully. Abusive language shall be absolutely prohibited. A party 
may speak only after the other party has finished his statement ; any person 
refusing to observe this rule shall be stopped by the arbitrators. 

Article 54.—The arbitrators shall jointly sign the records of the arbitra- 
tion and assume responsibility therefore. 

Article 55.—A party concerned shall not be allowed to leave the court 
before the arbitration court retires. 

Article 56.—If an arbitration proceeding is not finished and it is necessary 
to hold a further session, the umpire shall fix a day for the purpose and 
announce it in open court. 

Article 57.—The president of an arbitration court of commerce shall 
every three months prepare a list of cases, finished or unfinished, to be sant 
to the President of the High Court for transmission to the Ministry of Justice, 
showing the following particulars :-— 

(1) Provisions of sections 1-3 of Article 33. 

(2) Whether the casos for arbitration are accepted by application of a 

party interested or sent down by a court of justice for settlement. 
If a case comes on an application of a party interested, it must be 
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expressly stated whether it comes on verbal or written request. On 
the other hand, if it is sent down by a court of justice, the name of 
such court must be given. 

(3) The award of the arbitration. 

(4) The causes of the dispute. 

(5) The grounds and important facts of the arbitration. 

(6) The effect of the arbitration. 

(7) Whether there is any forcible execution or not after conclusion of the 
arbitration. 

(8) The date of the award and names of the arbitrators in the case. 


CuarTreR VI.—SUPPLEMENTARY 


Article 58.—An arbitration court of commerce in a province which has 
not submitted for approval its own Detailed Regulations relating to the 
administration of the court, must follow these Detailed Regulations and must 
stop drafting a new one. 

Article 59.—All other Detailed Regulations relating to the administration 
of an arbitration court of commerce in the provinces shall be repealed on the 
coming into force of these Detailed Regulations, notwithstanding they have 
been approved by the Ministries and kept for record before. 

Article 60.—Amendment or repeal of these Detailed Regulations may 
be made by the Ministry of Justice and the Ministry of Agriculture and Com- 
merce acting together. 

Article 61.—These Detailed Regulations shall take effect from the day 
of promulgation. 


THE REVISED ARTICLES OF THE REGULATIONS OF 
THE ARBITRATION COURT OF COMMERCE 


(REVISED BY MrnistriaL OrpER No. 277 oF THE MINISTRY OF JUSTICE 
anD Mrnisrriat Orper No. 3 or THE MINISTRY OF AGRICULTURE 
AND COMMERCE ON Marc# 31, 1924) 


Article 2.—(The following paragraph is added). 

At the request of a trader or an ordinary court of justice an arbitration 
court of commerce may also settle in 6 case of liquidation. 

Article 8.—The arbitrators and investigators of such arbitration court of 
commerce shall be elected from among and by the existing members of the 
Chamber of Commerce to which such court is attached; but no vote shall be 
taken unless a majority of the existing members is present. 

In such election the name of only one person shall be written on a ballot- 
paper by such voter who shall not sign the ballot-paper; and the one who 
receives 4 number of votes equal to at least one-third of the total number of 
members present shall be considered elected. 

Article 12.—The term of office for the arbitrators and investigators shall 
be two years. For the first re-election at the end of the first term of office, 
one-half of the total number of such arbitrators and investigators shall be 
elected by lot to continue in office ; and for the next election a number equal 
to the number of persons who continued in office shall be elected in the place 
of those who continued in office. 

Article 14.—An arbitration court of commerce shall deal with matters 
referred to in Article 2 when they come before it in one of the following ways :— 

(1) When the traders on both sides, by their own agreement, make 

applications to the arbitration court before bringing an action on the 


case. 

(2) When an action has been brought on the case and the court of justice 
sends such cage to the arbitration court for settlement. 

Article 19.—When the parties raise no objection against the award and 

a forcible execution, the arbitrators may request by correspondence the 

competent court of justice to make a pronouncement to that effect for them. 
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Artiole 25.—An arbitration court of commerce shall give notice to both 
parties within five days on receiving their applications and order them to 
appear on acertain day. The same rule shall apply when the case is sent down 
from a court of justice. 

Article 37.—Whenever these Regulations are considered to be unworkable 
by a majority of the Chambers of Commerce, the associated Chamber of Com- 
merce may apply for their revision. 


THE REVISED ARTICLES OF THE DETAILED REGULA- 
TIONS RELATING TO THE ARBITRATION 
COURT OF COMMERCE 


(Revisep By Mostrar Orper No. 277 oF THE Mryistry oF JusTICcE 
anp MrnistriaL ORDER No. 3 or THE MrNISTRY OF AGRICULTURE 
AND COMMERCE ON Marcu 31, 1924) 


Article 1.—An arbitration ‘court of commerce shall settle matters set 
forth in Article 2 of the Regulations of the Arbitration Court of Commerce 
jointly adopted by the Ministry of Justice and the Ministry of Agriculture and 
Commerce. Besides the provisions of the Regulations mentioned above, 
these Detailed Regulations are applicable to the administration of such 
arbitration court. 

Article 7.—When the existing members of an arbitration court of com- 
merce purposedly absent themselves for more than twice after the receipt of 
the notifications sent to them in accordance with the provisions of Article 
9 of these Detailed Regulations the election may still be held in spite of the 
fact that a majority of the existing members is not present. 

When two or more persons havo received an equal number of votes, the 
older in age has the right of priority to assume office ; but if they are of equal 
age the election shall be determined by lot. 

Expectant members shall be elected in the same manner provided in tho 
preceding two Sections. 

Article 8.—(Paragraph 2) 

If in a further election the number of successful candidates is still in- 
sufficient, a further selection by ballot may be made from among the persons 
who received the most number of votes, but the number of such persons must 
be equal to twice the number of the candidates still required. 

Article 9.—(Paragraph 2) 

The day fixed in the foregoing paragraph must be announced ten days 
beforehand and an acknowledgement of receipt of such announcement from 
the members notified must be obtained. 

Article 14.—An arbitration court of commerce shall not deal with matters 
provided for in Article 2 of the Regulations of the Arbitration Court of Com- 
merce, unless such matters come before it under the following conditions :— 

(1) It must be brought up in accordance with the provisions of Article 

14 of the Regulations of the Arbitration Court of Commerce. 

(2) It must be within the sphere of operations of the Chamber of Com- 

merce to which the arbitration court is attached. 

Article 20.—The costs of the settlement charged by an arbitration court 
of commerce in accordance with the provisions of Article 20 of the Regulations 
of the Arbitration Court of Commerce, in case the party concerned has his 
name registered in the Chamber of Commerce by paying an annual fee as 
member thereof, shall be reduced to one-half of the highest amount fixed by 
the Ministry. 

Article 34.—When sn application referred to in the preceding Article is 
made, the party concerned must put ten cents’ worth of judicial stamps therein, 
which can be obtained from the place for the selling of judicial papers. 

Article 35.—(Paragraph 2) 

In 8 case as the foregoing, the full particulars provided for in Article 33 
must clearly be stated. 
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Article 42.—In line 2 of this Article the word “three” is changed into 
ae five.” 
Article 43.—In line 4 of this Article the word “ three" is changed into 
“* five.” 

Article 48.—Join the two paragraphs in this Article into one. 

Article 58.—Whenever these Detailed Regulations are considered to 
be unworkable by a majority of the Chambers of Commerce, the associated 
Chamber of Commerce may apply for their revision. 

Article 59.—(Originally Article 60, the original Article 59 being omitted). 

Article 60.—(Originally Article 61). 


THE LAW OF CHAMBERS OF COMMERCE 
(Promulgated on September 12, 1914; Revised on December 14, 1915.) 


CHAPTER I.—GENERAL PROVISIONS 


Article 1.—The Chambers of Commerce referred to in this law include 
General Chambers of Commerce and Chambers of Commerce. 

Article 2.—General Chambers of Commerce and Chambers of Commerce 
are juristic persons. 


Craprer II.—OraanizaTION 


Article 3.—A General Chamber of Commerce may be established in the 
locality where the Highest Local Administrative Authority resides, and in 
important industrial and commercial open ports. 

Article 4.—A Chamber of Commerce may be established in the locality 
where 8 Local Administrative Authority resides, and in other prosperous 
industrial and commercial places under the jurisdiction of such Local 
Administrative Authority. 

When it is necessary to establish two Chambers of Commerce within one 
administrative area, or a special Chamber of Commerce to function over two 
administrative areas, such Chambers of Commerce may be established with 
the approval of the Ministry of Agriculturo and Commerce. 

Article 5.—There must be at least fifty persons, possessing the qualifica- 
tions required for membership, to commence the formation of a General 
Chamber of Commerce. These persons shall draw up a draft constitution in 
accordance with the provisions following herein, and shall forward the same to 
the Highest Local Administrative Authority who shall submit such draft 
constitution to the Ministry of Agriculture and Commerce for approval. No 
General Chamber of Commerce shall he legally established until this approval 
of the Ministry of Agriculture and Commerce shall have been obtained. 

There must be ut least thirty persons, possessing the qualifications re- 
quired for membership to commence the formation of a Chamber of Commerce. 
These persona shall draw up a draft constitution in accordance with the provi- 
sions specified below in this Article, and shall forward the same to the proper 
Local Administrative Authority who shall forward the same to the Highest 
Local Administrative Authority, who shall submit such draft constitution to 
the Ministry of Agriculture and Commerce for approval. No Chamber of 
Commerce shall be legally established until this approval of the Ministry of 
Agriculture and Commerce shall have been obtained. 

A draft constitution referred to in the preceding paragraphs of this 
Article shall contain the following :— 

(a) Name, area, and residence of the Chamber of Commerce. 

(6) Provisions regulating the number of Directors and the method of 

eloction. 

(c) Provisions regulating the functions of officers, appointment of officers, 

and termination of office. 

(d) Provisions regulating meetings. 

(e) Provisions regulating finance. 

(f) Provisions regulating the arbitration of commercial and industrial 

disputes. 
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Article 6.—There is no limit to the number of persons who may become 
members of a General Chamber of Commerce or of a Chamber of Commerce ; 
provided that a» member shall be of Chinese nationality, shall reside in the 
area concerned, and shall be & person possessing one of the following quali- 
fications :— 

(a) An officer of a central or branch office of a commercial association who 

is a manager of such commercial association. 

(5) A director of 8 guild of 8 special trade who is a manager of a firm or 

business in that trade. 

(c) A proprietor and manager of an industrial or commercial undertaking 

or & manager of any such industrial or commercial undertaking. 

Article 7.—Any person possessing the qualifications for membership as 
specified in Article 6 shall not be eligible for membership of a General Chamber 
of Commerce or of a Chamber of Commerce if he is one who is :— 

(a) deprived of civil rights, or 

(b) an undischarged bankrupt, or 

(c) non compcs mentis. 

Article 8.—The officers of a General Chamber of Commerce, or of a 
Chamber of Commerce are the following :— 

(a) President. 

(bd) Vice-president. 

(c) Directors. 

Article 9.—A General Chamber of Commerce shall have, 

one President ; 
one Vice-president ; and not less than thirty, and not more than 
sixty Directors. 

A Chamber of Commerce shall have, 

one President ; 
one Vice-president ; and not less than fifteen, and not more than 
thirty Directors. 

Article 10.—A General Chamber of Commerce or a Chamber of Commerce 
may have special directors. The number of special directors shall not exceed 
one fifth of the number of directors. 

Article 11.—President, Vice-presidents, Directors and special Directors 
are all honourary officers of a Chamber of Commerce. 

Article 12.—The office of a General Chamber of Commerce or of a Chamber 
of Commerce shall be located within the area where such Chamber of Commerce 
functions. 

A General Chamber of Commerce, or 8 Chamber of Commerce, where, 
because of special circumstances, it considers it necessary, may establish 
branch-offices within the area concemed. 

Article 13.—If a Chamber of Commerce establishes a branch-office, the 
affairs of such branch-office shall be controlled by the Directors of this Cham- 
ber of Commerce who reside or who are carrying on business within the locality 
wherein such branch-office is functioning. Such directors shall be the direct- 
ors of such branch-office. 

Article 14.—If in any case provided for by Article 13 there are two or 
more directors of a branch-office, such directors shall select from among 
themselves a chief-director of such branch-office. 

Article 15.—A paid staff may be employed in an office of a General 
Chamber of Commerce, a Chamber of Commerce, or a branch-office. 


Cuarter III.—Founcrions 


Article 16.—-A General Chamber of Commerce, or a Chamber of Commerce 

has the following functions and powers :— 

(a) To devise means to improve industry and commerce. 

(b) To make recommendations to the National or Local Administrative 
Authorities with reference to the drafting, the amending or the 
revoking of industrial or commercial regulations, and any other 
matters concerned with industrial or commercial interests. 

(c) To answer inquiries from and to assist the investigations of National 
or Local Administrative Authorities, with reference to industrial 
and commercial affairs. 

(d) To make inquiries with respect to commercial and industrial con- 
ditions and to collect statistical information. 
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(e) On the request of manufactures or merchants to investigate industrial 
and commercial matters, and to certify as to the place of origin and 
the cost of production of commercial products. 

(f) To collect commercial and industrial products for purposes of 
exhibition. 

(g) Upon the request of a party or parties concerned to arbitrate in any 
industrial or commercial dispute. 

(4) To endeavour to ease difficult situations caused by any money crisis 
arising in industrial or commercial affairs, and to request the Local 
Administrative Authorities to do the same. 

(i) To establish commercial or industrial museums and schools, and to 
promote any other public undertakings of a commercial or industrial 
nature provided that the approval of the Ministry of Agriculture and 
Commerce shall have been obtained. 

Article 17,—A General Chamber of Commerce has the power, in addition 

to the matters specified in Article 16, to do the following :— 

(a) To arbitrate in any dispute between Chambers of Commerce, if such 
Chambers of Commerce shall so request ; 

(b) To transact jointly with a Chamber or Chambers of Commerce any 
matter which has been referred to the General Chamber of Commerce 
by a National or Local Administrative Authority, if such General 
Chamber of.Commerce shall consider such action necessary. 


Cuaprer IV.—ELEcTION AND TERM OF OFFICE 


Article 18.—Directors are elected by the members by ballot. 

Presidents and Vice-presidents are elected by the Directors from among 
themselves by ballot. 

Whenever an election of a President, Vice-president, or Directors shall 
have taken place, the result of such election shall be reported to the Ministry 
of Agriculture and Commerce by the Highest Local Administrative Authority 
or by the Local administrative Authority. 

Article 19—Any person of considerable wealth, or any person reputed 
to have knowledge, skill or ability in industrial or commercial affairs may be 
nominated by the Directors as a Special Director. 

Whenever a nomination of a Special Director shall have been made, the 
procedure specified in the last paragraph of Article 18 shall be followed. 

Article 20.—Any member has a right to vote and a right to be voted for ; 
provided that any person shall not be elected unless he be at least thirty years 
of age. 

Ca rticle 21.—In any election a voter shall cast one ballot only. 

Article 22,—In any election a voter shall himself sign his ballot paper. 

Article 23.—The term of office of a President, Vice-president, or a Director 
is two years. Any person elected to complete the full term of his predecessor 
in office shall hold such office only till the completion of the original term. 

Article 24——A President, Vice-president or a Director having served in 
office for one full term may be re-elected a second time to such office, but shall 
not be eligible to be elected for a turther term. 

Article 25.—Any holder of an office shall vacate such office only on the 
assumption of office by the newly elected officer. 


Cuaprer V.—MEETINGS 


Article 26.—A Chamber of Commerce may hold regular meetings, and 
special meetings. 

Article 27,—Regular meetings are annual meeting, and meetings of 
officers. An annual meeting shall be held once ina year. Meetings of otticers 
shall be held two or more times a month. A special meeting may be held 
whenever called. 

Article 28.—Unless there are present in any meeting two-thirds of the 
total number of members, and unless there be a two-thirds majority of those 
members present voting in favour of a resolution, no resolution with respect 
to any of the matters specified in sections 8, b, and c, of thie Article shall be 
adopted :— 

(2) Amendment of the Constitution. 

(b) Resignation or dismissal of an officer ; expulsion of an officer; ce- 

privation of a member of the right to be voted for. 
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(c) Election of auditors ; and any other matter to do with audit. 

Any resolution affecting any of the matters specified in Section a of this 
Article, if duly adopted shall not take effect until it has been approved by the 
Ministry of Agriculture and Commerce. 

Any resolution affecting any of the matters specified in Section o of this 
Article, if duly adopted, shall not take effect until it has been approved by the 
Highest Local Administrative Authority. 


Cuarrer VI.—-VacaTion or OvFIce aND PUNISHMENT 


Article 29.—An officer in the following circumstances may be ordered 
to vacate his office. 

(a) Where in case of necessity the resignation of an officer has been 

accepted by @ meeting. 

(b) Whenever an officer has done any of the acts specified in Article 7. 

(c) Whenever any officer, because of neglect of duty, has been ordered by 

@ resolution of a meeting to vacate his office. 

Whenever there is reliable evidence tending to show that an officer has 
violated law, or has acted in such a way as to endanger the public peace, the 
Ministry of Agriculture and Commerce, or the Highest Local Administrative 
Authority, may order such officer to vacate his office. 

Article 30.—Any officer who has been guilty of corrupt practice or of 
any other improper conduct tending to injure the good fame and credit of a 
Chamber of Commerce may be dismissed from office by a resolution of the 
Chamber of Commerce. 

Should any officer be dismissed in accordance with the provision of the 
first paragraph of this Article, the right of such person to be elected an officer 
of the Chamber of Commerce shall be suspended for two years. 


CHapPrer VII.—ExPENsES 


Article 31.—A General Chamber of Commerce, or a Chamber of Com- 
merce may incur expenses of two kinds :— 

(a) Office expenses ; 

(6) Expenses of carrying out any matter. 

The members of a Chamber of Commerce shall be responsible for all office 
expenses incurred. 

Article 32.—The estimated expenditures, and the actual disbursements 

of a General Chamber of Commerce or of a Chamber of Commerce, together 
with a report of work done, shall be embodied and published in an annual 
report. 
Article 33.—In addition to what is required under the provisions of 
Article 32, a General Chamber of Commerce, and a Chamber of Commerce 
shall each year make a report of the work done in that year to the Ministry of 
Agriculture and Commerce. 

The Ministry of Agriculture and Commerce has the right at any time to 
require a General Chamber of Commerce or a Chamber of Commerce to sub- 
mit its budget of estimated expenditures and actual disbursements to the 
Ministry. 

Cuarter VIII.—DissotuTion AND WINDING-UP 


Article 34.—A Resolution to dissolve a Chamber of Commerce shall be 
passed, if carried by a two-thirds majority of the members present, provided 
that the number of members present be not less than three-fourths of the total 
number of the members of the Chamber of Commerce. 

A resolution adopted by a Chamber of Commerce in accordance with the 
provisions of the first paragraph of this Article shall not take effect unless 
resolution has been approved by the Ministry of Agriculture and Commerce, 

Article 35.—Any Chamber of Commerce which has been dissolved shall 
be deemed to continue its existence during the time of winding-up. 

Article 36.—A Chamber of Commerce may elect liquidators at the time 
that it is dissolved. Should there be a vacancy in the number of liquidators 
at any time after election, a new election may be held to fill such vacancy. 

Article 37.—If in any case it shall be impossible to elect liquidators, 
liquidators may be appointed by the Local Administrative Authority or by 
the Highest Local Administrative Authority. 
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Article 38.—Liquidatora as representing a Chamber of Commerce have 
the right to transact any business concerned with the winding-up. 

Article 39.—Any plan of action concerned with the winding-up, or 
relating to the disposition of any assets, that has been decided on by the 
liquidators must be approved by resolution of the Chamber of Commerce. 

Should a Chamber of Commerce neglect or find it impossible to pass such 
& resolution the liquidators may themselves settle plans of action for winding- 
up and for the disposition of assets, provided that such plans of action shall 
not be put into execution unless approved by the Highest Local Administrative 
Authority. 

Article 40.—The members of a Chamber of Commerce which has been 
finally dissolved shall be liable for its unpaid debts. 


CHaprer [X.—Bye-Laws 


Article 41.—General Chambers of Commerce and Chambers of Commerce 
may join together for tho formation of a National Association of Chambers of 
Commerce. 

The National Association of Chambers of Commerce has the right to 
establish offices. 

Whatever is done in accordance with the provisions of the above two 
paragraphs of this Article shall not take effect unless approved by the Ministry 
of Agriculture and Commerce. 

Article 42.—A General Chamber of Commerce (Shang Wu Tsung Hwei) 
which was in existence before this law comes into effect may continue to 
operate in contormity with the provisions of this law; provided that any 
such General Chamber of Commerce which is not located in the place where 
the Highest Local Administrative Authority resides, or in an open port shall, 
under the supervision of the Ministry of Agriculture and Commerce, be re- 
organized into a Chamber of Commerce. 

Article 43.—A branch Chamber of Commerce (Shang Wu Fen Hwei) or 
or a branch office (fin soa), and such Chambers of Commerce as are situated 
within a single administrative area and do not violate the provisions of Article 
4, which were in existence before this law came into effect, shall, within six 
months from the day of the promulgation of this law, be reorganized into 
Chamber of Commerce or branch offices in conformity with the provisions of 
Articles 5 and 12. 

All other organizations shall be dissolved. 

Article 44.—General Ménufacturera’ Associations (Kung Wu Tsung 
Hwei) and Manufacturers’ Associations (Kung Wu Fen Hwei) which were in 
existence before this law comes into effect, shall be dissolved as from the day 
of the promulgation of this law; provided that any such association may 
within six months be incorporated into a Chamber of Commerce located in 
the same area in conformity with the provisions of this law ; provided always, 
that where is no such Chamber of Commerce, an association may be re- 
organized into a Chamber of Commerce in conformity with the provisions 
of this law. 

Any such incorporation or reorganization shall be carried out in con- 
formity with the provisions of Article 5 provided that it shall be approved 
by the Ministry of Agriculture and Commerce. 

Article 45.—Detailed Regulations for the carrying out of this Law shall 
be promulgated by Presidential Mandate. 

Article 46.—This law shall take effect from the day of promulgation. 
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PROMULGATED ON NOVEMBER THE 7TH IN THE 4TH YEAR 
oF THe RePusiic oF Cuma (1915) 


(Translated by Eugene Y.B. Kiang, B.A., LL. B.) 


CHapTer I.—GENERAL PRINCIPLES 


Article 1.—The exclusive right to print, reprint, publish or copy any or 
all of the following works of art shall be granted to any person after registra- 
tion in compliance with the provisions of this Act, whereupon it or they shall 
be Copyright. 

(a) Any literary work, speech, address or lecture. 

(6) Any dramatic work or musical composition. 

(c) Any picture, drawing or copybook. 

(d) Any photograph, sculpture or model. 

(e) Any other work of art or literary work. 

Article 2.—Copyright shall be registered in the Ministry of Interior 
Affairs. The procedure and fee for such registration shall be regulated by 
ordinance. 

Article 3—Copyright may be assigned to others. 


CHapTrer 2.—TuHeE RicHT OF THE AUTHOR 


Article 4.—The author shall have the copyright for life. After he dies, 
it shall pass to his heir for a further period of thirty years. 

Article 5.—The copyright of any literary work, which is jointly produced 
by two or more persons, shall be jointly owned by them for life. After they 
all die, it shall pass to their heirs jointly for a further period of thirty years. 

Article 6.—When any literary work is published by the heir of an author 
after his death, its copyright shall also continue for a period of thirty years. 

Article 7.—The copyright of any literary work, which is published in the 
name of any Official Bureau, School, Company, Public Office, Temple or 
Association, shall also continue for a period of thirty years. 

Article 8.—The copyright of any literary work, which is published without 
the author's name or in a fictitious name, shall continue for a period of thirty 
years. But if the real name of the author shall be subsequently applied 
thereto, before the expiration of the said period, the provision set forth in 
Article 4 shall then apply. 

Article 9.—The copyright of any photograph or photographs shall 
continue for a period of ten years, except when forming part of any other 
literary work. 

Article 10.—The translator of any literary work, which is translated 
into Chinese by him from any foreign language, shall have the copyright as 
provided in Article 4. But he cannot enjoin others from translating into 
Chinese any part of the original work except when the wording used by such 
others is almost the same as that used by the translator. 

Article 11.—The term of the copyright shall begin from the date of 
registration. 

Article 12.—The term of the copyright of the heir as stated in Article 4 
shall begin from the year following the death of the author. 

The term of the copyright of the heirs as stated in Article 5 shall begin 
from the year following the death of the last surviving author. 

Article 13.—When application is made for the registration of any literary 
work, which is to be published in volumes, each volume being duly numbered 
or which is to be published periodically, the conditions shall be reported at 
the filing of the first application for registration. The subsequent periodical 
publication shall also be reported from time to time. 

Article 14.—The term of the copyright of any literary work, which is 
to be published in volumes and duly numbered shall begin from the date of 
each application. 
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The term of any literary work, which is to be published periodically, 
shall begin from the date when the last application is filed. Provided that 
if such literary work shall not have been completed and the balance shall not 
be published within three years, that part which was last made the subject of 
application for registration within three years from the first application shall 
be deemed to be the last part thereof. 

If the time of the subsequent publication shall have been made known at 
the time when the first application for registration was filed, the foregoing 
provision shall not apply. 

Article 15.—If the author dies without heir surviving him, the copyright 
shall cease. 

Article 16.—The transfer, assignment or inheritance of a copyright must 
be registered. ; 

Article 17.—If the wording of any copyrighted work of art shall be 
modified or if any pictures or drawings shall be added thereto when it is 
reprinted or republished during the period when the copyright is in force, a 
copy of the modified or enlarged work shall be filed with the Bureaa where 
application for registration was made. 

Article 18.—When any one of the joint authors of any literary work 
declines to agree to publication, a part of the said work may be set at his 
disposal, if it is severable, or the other joint authors may purchase the right 
of publication from him by awarding to him some compensation if it is not 
severable. But he may refuse to have his name appearing in or upon such 
work if he so desires. 

Article 19.—Any writer, whose writing is compiled from various other 
writings in a lawful manner, shall have the copyright as provided in Article 
4, But if his writing is simply copied from other writings, such provision 
shall not apply. 

Article 20.—The copyright of any work or photograph which is written 
or produced by persons employed for such purposes, shall be granted to the 
one who pays for such employment. 

Article 21.—The copyright of any lecture, speech or address, though it 
may be recorded by some person other than the lecturer or speaker or printed 
by an Official Bureau or School, shall still be the property of the lecturer or 
speaker. This, however, shall not apply if it hes been otherwise specially 
agreed by a contract or by the special permission of the lecturer or speaker. 

Article 22.—The copyright of any work, which comprises a new principle 
arising from the work of others or which is manufactured in a different manner 
by means of any new method or skill, shall be owned by the new author or 
manufacturer only. 

Article 23.—No copyright will be granted in respect of any of the following 
productions. 

(a) Any ordinance, official document, or official report. 

(6) Any pamphlet or tract, published by Philanthropic Associations. 

(c) Any thesis or news report relative to political or public affairs 

published in any Newspaper. 

(d) Any public lecture. 

Article 24.—No copyright will be granted in respect of any work which 
cannot be published under the provisions of the Act of Publication. 


CuaprerR 3.— INFRINGEMENT OF COPYRIGHT 


Article 25.—When a copyright is infringed by any person after it has 
been registered either by the wrongful reprinting or recopying of the copy- 
righted work or through any fraudulent process, its owner can bring action 
therefore if his interest or right is thus damaged. 

Article 26.—No assignment or mortgage of any copyright can be set up 
against third persons unless registered. 

Article 27.—The successor and the assignee of a copyright cannot 
modify or change the contents or name of the copyrighted work nor can they 
change or conceal the name of the writer, unless they have first got the 
consent of the writer or such act or acts has or have been authorized by will. 

Article 28.—Copyrighted works shall be regarded as public property after 
the privileged term expires. But no one shall publish any such work if he 
has modified or changed the contents or name of the work or changed or 
concealed the name of the writer. 
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Article 29.—It shall be regarded as fraud when one publishes his work 
under the name of another. 

Article 30.—No one shall use the unpublished work of another as 
security for his own debts, unless he has obtained the consent of the writer 
thereof. 

Article 31.—The following works shall not be regarded as fraudulent. 

(1) Any work which is selected from others and is compiled for reference 

or school text books. 
* (2) Any work which is copied from that of another and used for reference. 

(3) Any sculpture or model which is made from the picture or drawing 

of another or any picture or drawing which is drawn from the 
sculpture or model made by another. 

Article 32.—When the writer of any copyrighted work brings an action 
against any person who has infringed his right the infringer must be held 
liable for the damages caused thereby in addition to the punishment inflicted 
upon him under the provisions of this act. 

Article 33.—When the copyright of any work which is jointly produced 
by two or more persons is infringed, any individual owner can bring action 
for the recovery of his damage caused by such infringement, without the 
consent of the other joint owners. 

Article 34.—When any civil or criminal action is brought against the 
infringer of any copyright, the complainant may request the Court to enjoin 
the further publication of the infringed work during the pendency of such 
action. 

If the Court shall find after the case has been heared that it does not 
amount to infringement and a decision is accordingly rendered, the com- 
plainant must be responsible for any damage sustained by the defendant on 
account of any such injunction. 

Article 35.—The defendant shall not be punished, if the Court shall 
find that such infringement is not his intentional act, but the defendant 
must return to the complainant whatever profit he has derived from such 
infringement. 

CHAPTER 4.—PENALTY 


Article 36.—Whoever infringes the copyright of another either by the 
wrongful reprinting or recopying of any copyrighted wofk or through any 
other fraudulent process shall be punished with a fine of not more than five 
hundred yuan and not less than fifty yuan. Whoever knowingly sells such 
infringed work for the infringer shall be punished likewise. 

Article 37.—Whoever violates articles 27 and 30 of this act shall be 
punished with a fine of not more than four hundred yuan and not less than 
forty yuan. 

Article 38.—Whoever violates Article 28 and section 2 of Article 31 of 
this act shall be punished with a fine of not more than three hundred yuan 
and not less than thirty yuan. 

Article 39.—Whoever makes a false statement in the application for 
registration or does not file the application in accordance with Article 17 of 
this act shall be punished with a fine of not more than two hundred yuan 
and not less than twenty yuan and his copyright shall be cancelled. 

Article 40.—Whoever inserts on the last page of any unregistered work 
a date purporting to be the date of registration shall be punished with a fine 
of not more than one hundred yuan and not less than ten yuan. 

Article 41.—Any work of which its writer or owner is punished in accord- 
ance with the provisions of this chapter shall be confiscated. 

Article 42.—Whoever violates articles 36 and 37 shall be punished 
upon the complaint of the injured party. It shall be otherwise in the case 
of a violation of article 27 when the original writer is dead, 

Article 43.—The period within which public prosecution may be 
instituted under the provisions of this act is two years commencing from the 
day of registration. 


CHarrer 5.—APPENDIX 


Article 44.—This act shall be enforced as from the day of promulgation. 
Article 45.—Any work which has been registered before this act shall be 
protected thereby as from the day of the promulgation of this act. 
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THE LAW OF PUBLICATION 


PromurncaTeD ON DECEMBER 4, IN THE 3RD YEAR OF THE 
REPuBLIC oF Curna (1914), 


(Translated by K. W. Chang, LL.B.) 


Article 1—Publication is # right attaching to any writings, books, 
pictures or drawings whether printed by mechanical process, printer’s stamps 
or type, or other chemical device, and put up for sale or circulated in the 
market. 

Article 2.—The parties interested in the publication consist of (1) the 
author, (2) the publisher, and (3) the printer. 

An author is the originator or the person who possesses the copywright. 
A publisher is a person whose business is confined to buying and selling 
books, writings, pictures or drawings. Provided, however, that an author 
or @ successor to any copyright may also be a publisher. A printer is 8 person 
who represents Printing Works. 

Article 3.—Any books, writings, pictures or drawings which are to be 
published shall disclose the following particulars :— 

(1) The name and domicile of the author. (2) The name and address 
of the publisher and the date of publication. (3) The name and address 
of the printer and the date of printing together with the name of the Printing 
Works, if any. 

Article 4.—Before any books, writings, pictures or drawings may be 
published or circulated, it is necessary that a petition for record together with 
& copy of the work shall be filed with the Local Police Office, and a further 
copy of the work shall be forwarded to the Ministry of Interior by such 
Office for record. 

Any publications made by Official Bureaux, Government Organization 
or Municipal Orgayizations shall also be recorded at the Ministry of Interior 
but this rule does not apply to the publication of statements or reports made 
by officials in the performance of their respective functions. 

Article 5.—The petition for record referred to in the preceding Article 
shall be filed by the author and publisher jointly. ‘But, in regard to the 
publication of & work which is not for sale, the petition may be filed in the 
name of either the author or the publisher. 

In regard to any books, writings, pictures or drawings which are not 
copyrighted, the petition may be filed by the publisher with reasons stated 
therein. 

Article 6.—In regard to the publication of a work which is to be published 
under the name of a School, Company,* Public Office, Temple or Association, 
the petition for record shall be filed in the same name. 

Article 7.—In regard to any work for which no ownership is claimed by 
its author or publisher, the filing of the petition for record may be allowed 
if the same has been published in the Official Gazette for a period of one 
year and no claim has been made for it during the said period. 

Article 8.—With regard to publications in consecutive volumes or 
periodical publication, the petition for record shall be filed st the time when 
each publication is made. 

Article 9.—Where there sre any alterations, amendments, insertion of 
explanations and notes, or insertion of pictures made to any publication 
already recorded, a petition for record shall be filed de novo in accordance with 
the provisions of Article 4 hereof. 

Article 10.—The provisions of Articles 3 and 4 do not apply to publications 
of letters, reports, Association rules, School regulations, Family History, 
official despatches, lectures, documents, diplomas, certificates, lista, inventories, 
photographs, et cetera. But if any such publication is contrary to the pro- 
visions of Articles 11 and 12, the matter shall be determined in accordance 
with the provisions of these rules. 

Any reprint of ancient books or writings or of the encyclopedia or of 
matters passed and approved upon examination by the Ministry of Education 
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shall be dealt with in accordance with the provisions of the preceding Article. 

Article 11.—Publication shall not be allowed if, the book, writing, picture 
or drawing in any way tends :— 

(1) To incite revolt against the Government ; 

(2) To obstruct the administration of peace and order ; 

(3) To impair good customs and morality ; < 

(4) To instigate persons to commit crimes, to incriminate an accused in 
criminal proceedings, or to do harm to him ; 

(5) To predict the punishment of an offence whether i in a slight degree or 
serious degree in the course of the preliminary hearing and pending 
decision by the proper Authority ; 

(6) To publish the proceedings in a Court or a meeting which disinterested 
persons are precluded from attending. 

(7) To disclose military secrets, diplomatic secrets, or the private affairs 
of any Official Bureau. This rule, however, does not apply to dis- 
closures of ofticial secreta when permitted by the Bureau concerned. 

(8) To attack any person with a view to impairing his or her reputetion. 

Article 12.—Any books, writings, pictures or drawings published in 
foreign countries and within the scope of the preceding Article shall not be 
circulated or put up for sale within the territory of the Republic. 

Article 13.—If it appears that any books, writings, pictures or drawings, 
which are forbidden from being published by the provisions of Article 11, 
have nevertheless heen published ; or any books, writings, pictures or drawings, 
which are forbidden from being circulated or put up for sale by the provisions 
of Article 12, have nevertheless been circulated or put up for sale ; in either 
case the Local Police Office may, if deemed necessary, confiscate the manu- 
script or printing type. 

Article 14.—Any publisher who violatest he provisions of Articles 3, 4, 
8 and 9 shall be punished with a fine of not less than $5 nor more than $50. 

Article 15.—Any author, publisher or printer who violates the provisions 
of Clauses 1 and 2 of Article 11 shall be punished with imprisonment for a 
period in the fifth degree or detention, and the manuscript or printing type 
shall be confiscated. 

Article 16.—Any author or publisher who violates the provisions of 
Clauses 3 to 7 of Article 11 shall be punished with a fine of not less than $15 
nor more than $150, and the manuscript or printing type shall be confiscated. 

Article 17,—Any person who violates the provisions of Clause 8 of 
Article 11 shall, on the complaint of the injured party, be dealt with according 
to the Criminal Code. 

Article 18.—Any person who violates the provisions of Article 12 shall 
be dealt with according to the provisions of Articles 15, 16 and 17. 

Article 19.—The confiscation of manuscript or printing type referred to 
in Articles 13 and 15 may be a partial confiscation where the manuscript or 
printing type can be divided into parts. 

Article 20.—In dealing with the punishment under the provisions of these 
rules, the provisions in the Criminal Code relating to recidive, concurrence of 
offences and voluntary surrender do-not apply. 

Article 21.—The period of time within which public prosecution shall be 
instituted under the provisions of these rules is one year commencing from the 
date of publication. 

Article 22.—In places where there is no Local Police Office to perform the 
functions required by the provisions of these rules, the District Magistrate 
shall perform such functions. 

Article 23.—The provisions of these rules shall take effect from the day of 
promulgation. 
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RULES OF PROCEDURE FOR THE COURT 
OF CONSULS, SHANGHAI 


APPROVED BY THE CoNSULAR Bopy, Jury 10, 1882 


The Court of Consuls at Shanghai was established in 1882 with the 
object to deal with civil actions brought against the Municipal Council 
of the International Settlement. The Court consists of three Consuls 
sitting as judges, yearly elected by the Consular Body, and a Secretary. 
The results ot the elections are published in the Municipal Gazette. 

Rule 1.—Every petition and other pleading filed in the Court and all 
notices and other documents issuing from the Court shall be entitled ‘‘ In the 
Court of Consuls.’ 

Rule 2.—The Court will appoint a Secretary whose name and address 
will be made public and who shall hold the office until the Court otherwise 
directs. The Secretary shall have charge of all records and, under the direc- 
tion of the Court, issue and serve or cause to be served all notices and other 
documents. He shall also be the medium of all correspondence. 

Rule 3.—Suits shall be commenced and proceeded with in person or by 
attorney, and suitors may be heard with or without counsel. 

Rule 4.—The language of the Court will be English. 

Rule 5.—All proceedings shall be commenced by a petition to the Court 
to be filed in quadruplicate and to state all facts material to the issue in 
distinct paragraphs. 

Rule 6.—The petition will be served upon the defendant with notices 
to file an answer in quadruplicate within fourteen days from the date of service. 
A copy of the answer will be served on the plaintiff for his counsel under the 
direction of the Court. 

Rule 7.—Amendments and other proper pleadings will be admitted upon 
such terms as the Court may impose, and such interim order may be made 
prior to the hearing of the cause as the Court may consider necessary. 

Rule 8.—-When it appears to the Court that a cause is ready to be heard 
such cause will be set down for hearing, and notice of the date and place of 
hearing will be given to the parties. 

Rule 9.—Sittings of the Court will be public and its proceedings recorded 
by the Secretary. 

Rule 10.—The onus of producing witnesses shall be with the parties, 
but the Court will, as far as practicable, aid in procuring the attendance of 
witnesses. Evidence will be taken on oath or otherwise as the witness may 
consider binding. The examination of witnesses will be conducted as the 
Court may direct. 

Rule 11.—A failure to respond to any order or notice issued by the 
Court. will entitle the adverse party to judgment by default, and the Court 
shall be empowered to give judgment accordingly. 

Rule 12.—In any case upon application within sixty days after judgment 
the Court may order re-hearing upon such terms as seems just. 

Rule 13.—Special cases where the facts are admitte may be submitted 
in writing to the Court for decision without appearance of the parties, 

Rule 14.—A minute of all orders shall be drawn up and shall be signed by 
the Consuls forming the Court, or @ majority of them, and all orders shall be 
expressed to be made ‘‘ By the Court ”’ and shall be signed by the Secretary. 

Rule 15.—Judgment will be given in writing by the Judges of the Court, 
and either be read in Court after notice or served upon the parties. 

Rule 16.—The fee shall be for hearing $10—for each notice issued and 
served $3—and such fees for recording the proceedings shall be allowed as 
the Court may direct. A deposit in such sum as the Court may think 
sufficient to secure payment of fees will be required of each petitioner. 
The costs, including those of counsel, in the discretion of the Court, shall be 
paid as the Court directa. 

Rule 17.—All fees shall be at the disposal of the Court for the remunoera- 
tion of the Secretary. 
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LAND REGULATIONS AND BYE-LAWS FOR THE 
FOREIGN SETTLEMENT OF SHANGHAI 


LAND REGULATIONS 


I. 


The boundaries of the land to which these Regulations apply, are :— 

1.—Upon the North :—The Soochow Creek from the Hsiao Sha Ferry 
to & point about seventy yards west of the entrance thereinto of the Defence 
Creek, thence in a northerly direction to the Shanghai-Paoshan boundary, 
thence following this boundary to the point where it meets the Hongkew 
Creek and thence in a easterly direction to the mouth of the Ku-ka-pang. 

2.—Upon the East :—The Whangpoo River from the mouth of the 
Ku-ka-pang to the mouth of the Yang-king-pang. 

3.—Upon the South:—The Yang-king-pang from its mouth to the 
entrance thereinto of the Defence Creek, thence in a westerly direction fol- 
lowing the line of the northern branch of the Great Western Road, and 
thereafter along the Road to the Temple of Agriculture in the rear of the 
Bubbling Well village. 

4.—Upon the West :—From the Temple of Agriculture in a northerly 
direction to the Hsiao Sha Ferry on the Soochow Creek. 

And they are more particularly defined by boundary stones fixed in 
position and by plans prepared and signed under the direction of the special 
deputies of H. E. Liu, Viceroy at Nanking, and of the Shanghai District 
Magistrate, together with the Chairman of the Municipal Council for the 
year 1899. 

Within the boundaries defined and above referred to under the first 
heed are certain sites, namely, the New Custom House and the Temple of 
Rewards, together with the land set apart for the use of H.B.M.’s Govern- 
ment, known as the British Consulate site, which are exempted from Municipal 
control, as well as any land hereafter to be settled or acquired’ by other 
Governments having treaties with China for Government purposes only ; 
but the British and Foreign Consulate sites, the Custom House and any lends 
acquired as above, shall bear their share of the public burdens and Muni- 
cipal taxes. 

II. 


Any person desiring to rent land or purchase houses from the Chinese 
proprietors, within the said limits, shall do so in accordance with the pro- 
visions laid down in the Treaties of Foreign Powers with China. 


TI. 


It having been ascertained that no impediment exists to the renting of 
the land, the parties interested may settle with the Chinese proprietors 
the price and conditions of sale, and they will then report the transactions 
to their Consular Representative, and lodge with him the Chinese proprietor’s 
agreement or deed of sale, in duplicate, accompanied by a plan clearly mark- 
ing the boundaries. The said Consular Representative shall then transmit 
the same to the Intendant of Circuit, for examination. If the sale be regular, 
the deeds will be returned to the Consul, sealed by the Intendant of Circuit, 
and the purchase money can then be paid. If there are graves or coffins 
on the land rented, their removal must be a matter ot separate agreement, 
it being contrary to the custom of the Chinese to include them in the agree- 
ment or deed of sale. a 


All such conveyances or leases of land, so purchased as aforesaid, shall 
within one month from the time of the completion ot the sale be registered 
in the office of the Consular Representative of the purchaser ; and all charges 
by way of mortgage, whether of a legal or equitable character, shall also be 
registered in the like manner, and within one month of their execution. 
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Vv. 


All transfers of land shall be made at the Consulate where the deeds are 
registered, and also be registered at that of the vendee or assignee, and notice 
of the same shall be lodged by the Consul with the Municipal Council. 


VI. 


It is understood and agreed that land heretofore surrendered by the 
various foreign renters to public use, such as roads and the beach grounds 
of the rivers within the aforesaid limits, shall remain henceforth dedicated 
to the same uses; and as new lots are acquired, such parts thereof as are 
beach ground shall be held under and subject to similar uses; and due 
provision shall be made for the extension of the lines of roads at present 
laid down as means of communication in the Settlement. To this end the 
Council appointed by the Land Renters and others entitled to vote on the 
terms and in the manner hereinafter mentioned within the boundaries 
referred to, will at the beginning of each year examine the map, and 
determine what new lines of road are necessary ; and all land subsequently 
rented shall only be rented on the terms of the renter surrendering to the 
public use the beach ground aforesaid, if any, and the land required for such 
roads; and in no case shall land so surrendered, or which shall now be 
dedicated to the use of the public, be resumed, except with the consent 
of the proper majority of Land Renters and others who may be entitled 
to vote as aforesaid in the public meeting assembled, nor shall any act of 
ownership be exercised over the same by the renters thereof, notwith- 
standing any payment by them to the Chinese Government of any ground 
rent. Provided always, that no act of appropriation or dedication for public 
uses of the said beach ground, or of ground for roads, other than those already 
defined, shall, contrary to the will of the renters thereof, in any case, be 
sanctioned or held lawful under these Regulations. On the admission by 
vote of public meeting of any tracts of land into the limits of the Municipal 
authority, the Municipal Council shall give notice of all roads and public 
properties which they intend to set aside in the general interest; and 
should any citizen or subject of a treaty power, who may previously have 
acquired land within such tracts, object to any part of the reservation thus 
notified, he must, within fourteen days after the issue of the notice, warn 
his own Consul or the Municipal Council of his objection, in order that steps 
may be taken to adjust the claim. Provided always, that in the event of 
a failure to effect such adjustment on terms which may appear reasonable 
to the Consul, the Council shall have the option of declining to accept juris- 
diction over the proposed annexation, which consequently cannot take place. 
It shall also be law fal for the Land Renters, and others who may be entitled 
to vote as hereinafter mentioned, in public meeting assembled, to purchase 
land leading or being out of the Settlement, or to accept land from foreign 
or native owners upon terms to be mutually agreed upon between the Council 
and such foreign or native owners, for the purpose of converting the same into 
roads or public gardens and places of recreation and amusement, and it shall 
be lawful for the Council from time to time to apply such portion of the funds 
raised under Article IX of these Regulations, for the purchase, creation and 
maintenance of such roads, gardens, etc., as may be necessary and expedient. 
Provided always that such roads and gardens shall be dedicated to the public 
use, and for the health, amusement and recreation of all persons residing 
within the Settlement. 


Via. 


It being expedient that the Ratepayers should have fuller power than 
they at present possess for acquiring land for new roads, extension and 
widening of existing roads, extension of lands already occupied by public 
works and for purposes of sanitation, it is hereby agreed that they shall have 
the following powers in addition to, and not in substitution for, those pos- 
sessed by them under Regulation VI and the powers shall be exercised in 
the manner following :— 

In case the land required for such public purposes shall have been 
acquired by foreign renters before the publication of notice that the plan 
referred to in that Regulation is open to inspection or shall remain in the 
hands of the native owners the proprietors shall for three months after the 
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publication of such notice have the right to protest in writing and, in person 
or by proxy, to appear and to bring evidence before the Municipal Council 
to show cause why such proposed roads extension and widening of roads or 
extension of the public works or establishment of sanitary buildings or works 
should not be made or undertaken, and the Council shall hear and decide the 
matter. 

After the said period of three months from such publication and in case 
such protest be over-ruled and in case such foreign renters or native owners 
as the case may be are unwilling to surrender to such public uses the land 
so required, then the Municipal Council may after the expiry of four months 
and within one year from the publication of notice of such plan apply to the 
Land Commissioners, to be appointed as hereinafter mentioned, and the said 
Land Commissioners shall after hearing the parties, and calling for evidence 
determine the compensation (if any) to be paid or given for the land so re- 
quired and for the buildings (if any) thereon and in respect of any tenancy 
of the said land and buildings respectively, taking into account the increase 
or decrease in value of the remainder of the property, and surrender of the 
land (notwithstanding the restrictive words contained in Regulation VI) 
on the terms of the award and finding of the Land Commissioners, shall in 
case of need, be enforced by the Court or Courts having jurisdiction over 
the owners and occupiers of the land. 

The Land Commissioners shall be three in number and shall be appointed : 
one by the Council not later than the 15th January in each year; and one 
by the registered owners of land in the Settlement who pay taxes of Tis. 10 
per annum or upwards, and who shall vote by ballot at the Council Office 
on the same days as those appointed for the election of Members of Council. 
Any two land owners qualified to vote being entitled to nominate candidates 
for the position by sending the names to the Council one week before the 
election takes place, and the Council shall cause the names of all such nominees 
to be exhibited in the Office on the day of the poll. If only one name he 
suggested then that person shall be the Commissioner without a poll. The 
third Commissioner shall be elected by resolution of a Meeting of Rate- 
payers. Any two Ratepayers qualified to vote being entitled to nominate 
candidates for the position by sending in the names to the Council one week 
before any Meeting of Ratepayers; and the Council shall cause the names 
of all such candidates to be published with the notices of motions for the 
Meeting. Should no name be duly sent in any qualified candidate may be 
proposed, seconded and elected at the Meeting. 

All three Commissioners shall go into office on the day after the Annual 
Meeting of Ratepayers and go out of office on the day after the next Annual 
Meeting, except as to matters then pending before them which they shall 
have power to complete. 

No one who is a salaried official of the Council shall be eligible as a Com- 
missioner. 

Vacancies occurring during the year ioe be filled by appointment or 
election by the party who appointed the Commissioner whose place shall 
have become vacant—a Special Meeting of Ratepayers being called if neces- 
sary. 
The Commissioners shall make their award within a month from the 
time they are applied to or withm such time as they or @ majority of them 
may extend it to. 

The expenses of the Land Commissioners shall be defrayed out of the 
Public Funds, the fees of the Commissioners being either regulated by the 
Municipal Council in accordance with the time engaged on the duties, or 
fixed beforehand. 

Vis. 


In the event of the Imperial Railway Administration or any other duly 
authorized person or corporation desiring to acquire land by compulsory 
purchase in the Settlement for the purpose of constructing a railway the 
said Administration, person or corporation shall deliver to the Municipal 
Council @ plan of the line showing the land required and showing the 
manner in which Public Roads are to be dealt with, and whether they are to 
be crossed by bridges or on the level, and giving such other information 
as will enable the Couneil to see how public rights will be affected, and if 
the Municipal Council signify their approval of the scheme the said 
Administration, person or corporation shall be entitled to acquire the land 
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in the same manner and subject to the same conditions as those under which 
the Municipal Council acquire land for public purposes. Provided that the 
compensation awarded shall be the fair market value of the property acquired 
to be ascertained by the Land Commissioners with an addition of twenty- 
five per cent. for compulsory sale and such further sums as the Court may 
determine to be the amount of damage (if any) caused to the remainder of 
the property by severance or otherwise and the amount of the damage 
(if any) sustained by the owner or occupier for loss of business, expenses of 
removal or other like causes. 
Vie. 


When the Council shall have acquired any land for the purpose of making 
new roads (which expression shall include extensions of any existing roads) 
and shall consider it expedient in the public interest to make up any new 
road under this regulation over such land they shall before proceeding to 
do so insert at least once in a daily newspaper published in Shanghai 
in the English language a notice of their intention s0 to do and give a similar 
notice to the foreign renters (if any) of the land fronting, joining, or abutting 
on such proposed new road. And shall forthwith cause to be prepared plans ~ 
and sections of such new road and a detailed estimate of the cost of levelling, 
paving, metalling, sewering, culverting and completing such new road and 
such plans, sections, and estimates shall be deposited for public inspection 
in the office of the Surveyor of the Council. And the foreign renters (if any) 
of the lands immediately fronting, joining, or abutting on such new road shall 
for the period of three calendar months after the giving of such notice have 
the right to protest in writing and in person or by proxy to appear and bring 
evidence before the Council to show cause why such proposed new road should 
not be made and the Council shall hear and decide such matter. 

After the said period of three calendar months shall have elapsed and 
in case such protest (if any) shell have been over-ruled, the Council may 
after four and within twelve calendar months from the giving of such notice 
as aforesaid proceed to level, pave, metal, sewer, culvert, and complete 
such new road and not more than two-thirds of the total cost and expenses 
properly incurred by them in so doing shall be paid by those persons who shall 
at the time of the giving of such notice be and those who shall afterwards 
become foreign renters of land immediately fronting, joining, or abutting 
on such new road—but so that the aggregate number of such foreign renters 
on either side of such new road respectively shall not pay more than one- 
third of such total cost and expenses in such proportion as the Council may 
determine. Provided that any such foreign renter dissatisfied (as regards 
the amount payable by him) with the apportionment as settled by the Council 
shall during @ period of three calendar months from the date of the first 
publication of such apportionment, have a right of appeal therefrom to the 
Land Commissioners who shall be entitled to take into consideration the degree 
of benefit accruing by reason of such new road to and the depth of frontage 
of the land in respect of which such appeal is made as compared with adjoining 
lands and also the irregular or peculiar shape of such land and all other 
circumstances of the case and shall determine such appeal and (as recards 
the appellant and the lands in respect of which the appeal is made) affirm 
or reduce the apportionment settled by the Council as they shall consider just. 

When the Council have incurred expenses for the repayment whereof 
or any part whereof any foreign renter is made liable under this regulation 
in respect of any premises, such expenses may be recovered from any person 
who is the foreign renter of such premises for the time being, and until re- 
covery of such expenses, the same shall be a charge on such premises, and 
in all cases where it may be necessary to recover such share of such costs 
and expenses from any foreign renter, the certificate of the Council for the 
time being, or if the matter is referred to the Land Commissioners for the 
time bcing the certificate of such Land Commissioners shall be conclusive 
evidence as to the amount payable by such foreign renter. 


Vil. 


When land is rented, stones having the number of the lot distinctly 
cut thereon, in English and Chinese, must be placed to define the boundaries 
thereof, under the supervision of the Consul applying for the land, and of 
the Chinese local authorities. A time will be named for the boundary stones 
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to be fixed, in the presence of an officer deputed by the Consul, of the Tepeou 
of the district, and of the Chinese proprietors and the renter, in such manner 
that they may not interfere with the lines of road, or the boundaries; or in 
any other way give cause for litigation and dispute hereafter. 


VIII. 


The annual rent on all lands leased by foreigners reserved to the Chinese 
Government, shall be payable in advance on the 15th day of the 12th moon 
of each year. And all rent in arrear and unpaid on the day shall be recover- 
able in a summ manner, on the complaint of the Intendant of Circuit 
in the Court of the Consular representative of the defaulting renter. 


IX. 


It being expedient and necessary for the better order and good govern- 
ment of the Settlement that some provision should be made for the 
appointment of an executive Committee or Council, and for the construction 
ot public works, and keeipng the same in repair; and for cleaning, light- 
ing, watering, and draining the Settlement generally ; establishing a watch 
or Police force therein; purchasing and renting lands, houses and building 
for Municipal purposes; paying the persons necessarily employed in any 
Municipal office or capacity, and for raising money when necessary 
way of loan or otherwise for any of the purposes aforesaid, the Foreign 
Treaty Consuls, or a majority of them, shall during the month of February 
or March in each year, and so early in the same as possible, fix the day for 
the election of the Executive Committee or Council, in manner hereinafter 
provided, giving fourteen days’ notice of the same, and shall also during 
the said months give notice ot a public meeting to be held within twenty-one 
days of such notice, to devise ways and means of raising the requisite funds 
for these purposes; and it shall be competent to such meeting duly as- 
sembled, or a majority thereof, including proxies for absent owners of land, 
to impose and levy rates and issue licences for the purposes mentioned in the 
Bye-laws, and to declare an assossment in the form of a rate to be made on 
the said land or buildings; provided always that the proportion between 
the tax on land, and on houses or buildings, shall not exceed one-twentieth 
of one per cent. on the gross value of land to one per cent. on the annual 
rental of houses; and it shall also be competent to the said meeting, or a 
majority thereof as aforesaid, to impose other rates and taxes in the form 
of dues on all goods passed through the Chinese Custom House by any person 
or persons resident within the said limits, or landed, shipped, or transhipped 
at any place within the said limite; provided the said rates or taxes levied 
in the form of dues shall in no case exceed the amount of one-tenth of one 
per cent. on the value of the goods so passed, landed, shipped or transhipped, 
and in such other forms as may appear requisite and necessary for the pur- 
poses aforesaid. ” 


And whereas it is expedient that the said Land Renters, and others 
entitled to vote, on the terms hereinafter mentioned, in public meeting 
duly assembled, under and in accordance with the provisions of the pre- 
ceding article, should appoint in the mode hereinafter provided an Executive 
Committee or Council, to consist of not more than nine nor less than five 
persons, for the purpose of levying the rates, dues and taxes hereinbefore 
mentioned, and applying the funds realized from the same for the purposes 
aforesaid, and for carrying out the Regulations now made. Be it further 
ordered that such Committee, when appointed, shall have full power and 
authority to levy and apply such rates, dues and taxes for the purposes afore- 
said, and shall have power and authority to sue for all arrears of such rates, 
dues and taxes, and recover the same from all defaulters in the Courts under 
whose jurisdiction such defaulters may be, and shall also have power to enter 
and distrain on lands and tenements, and to seize and sell goods in respect 
of which rates, dues and taxes are in arrear or unpaid. 


xL 


When in pursuance of these Regulations the above-mentioned Com- 
mittee or Council shall have been duly elected, all the power, authority 
and control conferred by the Bye-laws now sanctioned and annexed to 
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these Regulations, and all the rights and property which by such Bye-laws 
are declared to belong to any Committee or Council elected as aforesaid, 
shall vest in and absolutely belong to such Committee or Council, and to 
their successors in office, and such successors as are duly elected ; and such 
Committee shall have power and authority from time to time to make other 
Bye-laws for the better enabling them to carry out the object of these Regu- 
lations, and to repeal, alter, or amend any such Bye-laws, provided such 
other Bye-laws be not repugnant to the provisions of these Regulations, and 
be duly confirmed and published ; and provided also that no Bye-laws made 
by the Committee under the authority of these Regulations, except such as 
relate solely to their Council or their officers or servants, shall come into 
operation until passed and approved by the Consuls and Ministers of Foreign 
Powers having treaties, or a majority of them, and the Ratepayers in Special 
Meeting assembled ; of which meeting, and the object of it, ten days’ notice 
shall be given. 
XII. 


And whereas it is also expedient that due provision should be made 
for the auditing of the accounts of the said Committee, and for the obtaining 
the approval and sanction of them by the Ratepayers in public meeting duly 
assembled. Be it ordered that the result of the said audit shall be made 
known, and the said sanction and approval shall be made at the Annual 
Public Meeting convened by the Consuls as hereinbefore mentioned. 


XIII. 


And it is further ordered that it shall be lawful for the said Committee 
or their Secretary, to sue all defaulters in the payment of all assessments 
rates, taxes, and dues whatsoever, levied under these Regulations, and of 
all fines and penalties leviable under the Bye-laws annexed to them, in the 
Consular or the Courts under whose jurisdiction such defaulters may be, 
and to obtain payment of the same by such means as shall be authorized 
by the Courts in which such defaulters are sued. Provided that in case 
the Committee or Council shall be unable to discover the owner of goods 
in respect of which assessments, rates, dues or taxes are in arrear or unpaid, 
or whose said owner shall be beyond the jurisdiction of the Consular or 
judicial authorities, or where any one or more of the said defaulters or owners, 
shippers or consignees of goods refusing to pay, have no Consular representa- 
tives at Shanghai, the said Committee shall, with the consent of the Local 
Authorities, be at liberty to detain and sell such portion of the goods, or use 
such other means as, with the consent of the Local Authorities, may be 
necessary to obtain such payment of such assessments, rates, taxes, dues, 
fines and penalties or in respect of land or house assessment, to distrain on 
the land or houses to such extent as may be required to satisfy such assess- 


ment or dues. 
XIV. 


Be it also further ordered that any penalty or forfeiture or fees on licences 
provided for in the Bye-laws framed under the authority of these Regulations, 
and imposed in pursuance of such Bye-laws, my be recovered by summary 
proceedings before the proper Consular or other authority, and it shall be 
lawful for such authority, upon conviction, to adjudge the offender to pay 
the penalty or incur the forfeiture as well as the costs attending the convic- 
tion, as such authority may think fit. All fines and penalties levied under 
these Regulations and the Bye-laws framed and to be framed under them, 
shall be carried to the credit of the Committee in diminution of the general 
expenditure authorized by the provisions of these Regulations. 


XV. 


Be it further ordered that it shall be competent for the Foreign Consuls, 
collectively or singly, when it may appear to them needful, or for the electors, 
provided not less than twenty-five agree in writing so to do, to call a public 
meeting at any time, giving ten days’ notice of the same, setting forth the 
business upon which it is convened, for the consideration of any matter or 
thing connected with the Municipality. And all Resolutions passed by a 
majority at any such public meeting, including proxies for absent owners of 
land, on all such matters as aforesaid, shall be valid and binding upon the 
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whole of the said electors, if not less than one-third of the electors are present 
or represented. At such meeting the Senior Consul present shall take the 
chair, and in the absence of a Consul, then such elector as the majority of voters 
present may nominate. In all cases in which electors in public meeting 
assembled, as herein provided, decide upon any matter of @ Municipal nature, 
not already enumerated, and affecting the general interests, such decision 
shall first be reported by the Chairman to the Consuls, for their concurrence 
and approval, and unless such approval be given, such Resolution shall not 
be valid and binding. Provided always that a term of ten days shall elapse 
between the date of the Resolution, and the signification of approval by the 
Consuls, during which time any person considering himself prejudiced in 
property or interests by the Resolution, may represent his case to the Consuls 
for their consideration. After the expiration of the term of two months 
the Consular approval, if signified, shall be considered binding. 


XVI. 


Within the said limits, lands may be set apart for Foreign Cemeteries. 
In no case shall the graves of Chinese on land rented by foreigners be re- 
moved, without the express sanction of the families to whom they belong, 
who also, so long as they remain unmoved, must be allowed every facility 
to visit and sweep them at the established period, but no coffins of Chinese 
must hereafter be placed within the said limits, or be left above ground, 


XVII. 


Hereafter, should information of a breach of these Regulations be lodged 
with any Foreign Consul, or should the local authorities address him thereon, 
he may in every case within his jurisdiction summon or cause to be sum- 
moned the offender before him and, if convicted, punish him or cause him 
to be punished summarily, either by a fine not exceeding three hundred dollars, 
or by imprisonment not exceeding six months, or in such other manner as 
may seem just. Should any Foreigner, who has no Consular authority at 
Shanghai, commit a breach of the said Regulations, then and in such case 
the Chinese chief authority may be appealed to by the Council, through one 
or more of the Foreign Consuls, to uphold the Regulations in their integrity, 
and punish the party so infringing them. 


XVIII. 


It shall be competent to any two persons, being Foreigners, entitled to 
vote, to nominate any duly qualified person for election as a Member of the 
Council, and all such nominations shall be sent in, in writing, with the signa- 
ture of the proposer and seconder, as also the written assent to serve of the 
candidates proposed, at least seven days before the day appointed for the 
election, to the Secretay or other officer appointed by the existing Council 
to receive such nomination. 

On the day after the expiration of the time allowed for sending in such 
nominations, as aforesaid, the existing Council shall cause a list of the Rate- 
payers proposed for election to be advertised in the public journals, and 
shall likewise cause such list to be exhibited thenceforward, until the day 
of election, in the Council Room and other public places. 

On the day appointed tor the election, should the number of Rate- 
payers proposed for election as Councillors exceed nine, two officers 
appointed hy the existing Council for the purpose shall attend at the place 
appointed for the election, to receive the votes of the Ratepayers. These 
officers shall be provided with a list of all the Ratepayers duly qualified to 
‘vote, and shall give to each such Ratepayer as may be present and may 
require it, a voting card or paper containing a list of the Ratepayers pro- 
posed for election. The voter shall then mark on such voting lists the names 
of any number of persons, not exceeding nine, for whom he intends to vote, 
and shall deposit the list signed by himself with hisown name so marked, in a 
closed box provided for the purpose of receiving such list. 

The poll shall remain open for two consecutive days, from 10 a.m. to 
3 p.m., at which hour on the second day the poll shall be closed. ae ge 
upon the close of the poll two scrutineers appointed by the Council shall 
‘without dclay proceed to open the box or boxes, examine the voting lists, 
and declare the names of the nine Ratepayers who have the greatest number 
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of votes, and who shall thereupon be considered duly elected as the Council 
for the ensuing Municipal 2 

Should the number of names proposed for election be exactly nine, or 
less than nine and more than four, it shall not be necessary to have a poll; 
but, on the day after the expiration of the time appointed for sending in 
nominations, the existing Council shall advertise and make known the names 
of the nine or lesser number of Ratepayers proposed, and they shall be con- 
sidered to be duly elected as the Council for the ensuing Municipal! year. 

Should the number of names proposed for election be less than five, 
then on the day after the expiration of the time appointed for sending in 
nominations, the existing Council shall advertise and make known the names 
of the Ratepayers, to be held on the day appointed for the election, at which 
meeting the Ratepayers present shall proceed to elect, either by ballot or 
otherwise, as they may then decide, as many more Ratepayers as may be 
requisite to make the number before proposed up to five at the least, and such 
five or more Ratepayers shall be considered duly elected as the Council for 
the ensuing Municipal year. 

XIX. 


Every foreigner, either individually or as a member of a firm, residing 
in the Settlement, having paid all taxes due, and being an owner of land 
of not less than five hundred taels in value, whose annual payment of as- 
sessment on land or houses or both, exclusive of all payments in respect 
of licences, shall amount to the sum of ten taels and upwards, or who shall 
be a householder peying on an assessed rental of not less than five hundred 
taels per annum and upwards, shall be entitled to vote in the election of the 
said Members of the Council and at the public meetings. Provided always 
that the proxies of Ratepayers only who are absent from the Consular District 
of Shanghai, or are prevented by illness from attending shall be admitted 
to vote at such meetings. And no one shall be qualified to be a Member of 
the said Council unless he shall pay an annual assesament, exclusive of licences, 
of fifty taels, or shall be a householder paying on an assessed rental of one 
thousand two hundred taels per annum. Provided always that this clause 
shall not entitle any firm to more than one vote. 

A list of persons duly qualified to vote according to the Regulations to 
which these Bye-laws are appended shall be kept at the office of the Council, 
and such list shall be revised and corrected by the Secretary of the Council 
on the first day of December in each year, or so soon after as may be conve- 
nient, and published for the information of the public in such manner as the 
Council for the time being shall think proper. 


XX. 


In case of a vacancy or vacancies occurring during their tenure of office, 
the existing Council shall have the power to fill up such vacancy or vacancies 
by the vote of the majority of the Council, providing such vacancies do not 
exceed three in number. 

Should the vacancies exceed three, an election of the whole number of 
new Members who have not been originally elected shall be called in the man- 
ner previously provided for by Article XVIII. 


XXI. 


The Council shall enter upon their office as soon as the accounts of the 
retiring Committee shall have been audited and passed at the Annual Meeting 
mentioned in Articles IX and XII, and shall remain in office until their own 
accounts have been duly audited and accepted, and their successors 
assume direction. At their first meeting the new Council shall elect a 
Chairman and Vice-Chairman, who shall hold office for one year. In their 
temporary absence, the members present at any meeting of the Council 
shall elect their Chairman for such meeting. 


XXII. 


On all questions in which the members of the Council present are equally 
divided in opinion, the Chairman shall have a second or casting vote. Three 


members of the Council shall constitute & quorum for the despatch of busi- 
ness. 
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XXOL 


The Council may from time to time appoint out of their own body such 
and so many Committees, consisting of such number of persons as they. 
shall think fit, for all or any of the purposes wherein they are empowered to 
act which in the discretion of the Council would be better regulated and 
managed by means of such Committees; and may fix the quorum of such 
Committees. 

XXIV. 


The Council may from time to time appoint such officers and servante 
as they think necessary for carrying out these Regulations, and fix the salaries, 
wages and allowances of such officers and servants, and may pay the same 
out of the Municipal Funds and make Rules and Regulations for the govern- 
ment of such officers and servants, and may discontinue or remove any of 
them from time to time as they shall think fit. Provided always, that no 
officers shall be appointed for any longer period than three years, unless the 
said appointment, together with the salary appertaining thereto, be sanction- 
ed by a public meeting of the electors duly convened. 


XKV. 


The Council shall administer the Municipal Funds for the public use 
and benefit, at their discretion, with due regard to the Budget passed, provid- 
ed they do not exceed the sum voted at the Annual Meeting, or any Special 
Meeting called to vote expenses, and a statement shall be drawn up by them 
at the end of each year for which the Council has been elected, showing the 
nature and amount of the receipts and disbursements of the Municipal Funds 
for that year, and the said statement shall be published for general inform- 
Suen at least ten days previous to the Annual Meeting hereinbefore men- 
tioned. 


XXVI. 


No matter or thing done, or contract entered into, by the Council, nor 
any matter or thing done by any member thereof, or by the Secretary, 
Surveyor, Superintendent of Police, or other officer or person whomsoever, 
acting under the direction of the Council, shall, if the matter or thing were 
done, or the contract entered into bond fide for the purpose of executing 
these Regulations, subject them, or any of them, personally to any action, 
liability, claim or demand whatsoever ; and any expense properly and with 
due authority incurred by the Council, Members, Secretary, Surveyor, 
Superintendent of Police, or other officer or person acting as last aforesaid, 
shall be borne and repaid out of the rates levied under the authority of these 
Regulations. 

XXVII. 


And be it further ordered that the executive Committee or Council 
may sue and be sued in the name of their Secretary for the time being or in 
their corporate capacity or character as ‘‘ Council for the Foreign Com- 
mounity of Shanghai,” and such Committee, Council or Secretary shall have 
all the rights and privileges which private complainants have, to recover 
and enforce judgments obtained by them, and shall also incur the obligations 
which private defendants have in proceedings at law or suits in equity com- 
menced against them, provided that the individual members of the Council 
or their Secretary shall not be personally responsible, but only the property 
-of the Council, and all proceedings against the said Council or their Secretary 
shall be commenced and prosecuted before a “Court of Foreign Consuls,” 
which shall be established at the beginning of each year by the whole body 
of Treaty Consuls. 


XXVIII. 


Hereafter should any corrections be requisite in these Regulations, or 
should it be necessary to determine on further rules, or should doubts arise 
as to the construction of, or powers conferred thereby, the same must be 
consulted upon and settled by the Foreign Consuls and Local Chinese 
Authorities, subject to confirmation by the Foreign Representatives and 
Supreme Chinese Government at Peking. 
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XXTIX. 


That the words ‘‘ Renters of Land and Ratepayers,’ wherever they 
occur in the foregoing Regulations shall, where not otherwise indicated by 
the connection in which they occur, be taken to mean Electors entitled to 
vote according to the terms of Article XIX. 


XXX. 


The Council may from time to time make Rules with respect to the 
structure of walls, foundations, roofs and chimneys of new buildings for 
securing stability and the prevention of fires, and for purposes of health, 
with respect to the sufficiency of the space about buildings to secure a 
free circulation of air, and with respect to the ventilation ot buildings, with 
respect to the drainage of buildings, to waterclosets, earthclosets, privies, 
ashpits and cesspools in connection with buildings, and to the temporary 
or permanent closing of buildings or parts of buildings unfit for human habita- 
tion, and to prohibition of their use for habitation. And they may further 
provide for the observance of such Rules by enacting therein provisions as 
to notices, as to the deposit of plans and sections by persons intending to 
construct buildings, and as to inspection by the Council ; and the Council 
may remove, alter or pull down any work begun or done in contravention 
of such Rules or of any Bye-lew of the Council. Provided always that no 
such Rules shall come into operation until they have been submitted to the 
Land Commissioners for their opinion, though they shall not be subject to 
their veto, and until six months after publication. 


BYE-LAWS 


ANNEXED TO THE LAND REGULATIONS FOR THE FOREIGN SETTLEMENT OF 
SHANGHAI. 


I. 


The entire control and management of ail public sewers and drains 
within the limits of these Regulations, and all sewers and drains in and under 
the streets, with all the works and materials thereunto belonging, whether 
made at the time these Regulations become valid or at any time thereafter, 
and whether made at the cost of the Council or otherwise, shall vest in and 
belong to the Council. 

II. 


The Council shall from time to time cause to be made under the streets 
such main and other sewers as shall be necessary for the effectual draining 
of the town or district within such limits, and also all such reservoirs, sluices, 
engines, and other works as shell be necessary for cleaning such sewers, and 
if needful they may carry such sewers through and across all or any of the 
streets, doing as little damage as may be, and making compensetion, to 
be determined by arbitration, or recoverable in the manner provided by these 
Regulations, for any damage done; and if for completing any of the afore- 
said works it be found necessary to carry them into or through any inclosed 
or other lands, the Council may, after reasonable notice, carry the same 
into or through such lands accordingly, making compensation as aforesaid 
to the owners and occupiers thereof, and they may also cause such sewers 
to communicate with and empty themselves into the river, or they may cause 
the refuse from such sewers to he conveyed by 8 proper channel to the most 
convenient site for collection and sale for agricultural or other purposes, as 
may be deemed most expedient, but so that the same shall in no case become 
& nuisance. 


aus, Il. 


The Council may from time to time as they see fit, enlarge, alter, arch 
over and otherwise improve all or any of the sewers vested in them; and 
if any of such sewers at any time appear to them to have become useless, 
the Council, if they think fit to do a0, may demolish and discontinue such 
sewers, provided that it be so done as not to create a nuisance. 


Google 


Laxp REGULATIONS AND BYE-LAWS 567 


Iv. 


Every person, not being employed for that purpose by the Council, 
who shall make any drain into any of the sewers or drains so vested in the 
Council, shall forfeit to the Council a sum not exceeding one hundred dollars ; 
and the Council may cause such branch drain to be re-made, as they think 
fit, and all the expenses incurred thereby shall be paid by the person making 
such branch drain, and shall be recoverable by the Council as damages. 


V. 


No sewer or drain shall be made, or any building be erected over any 
sewer belonging to the Council without the consent of the Council, first 
obtained in writing ; and if after the passing of these Regulations any sewer 
or drain be made, or any building be erected contrary to the provisions herein 
contained, the Council may demolish the same, and the expenses incurred 
thereby shall be paid by the person erecting such building, and shall be re- 
coverable as damages. 


VI. 


All sewers and drains within the limits of these Regulations, whether 
public or private, shall be provided by the Council, or other persons to whom 
they severally belong, with proper traps or other coverings or means of 
ventilation, so as to prevent stench. 


VII. 


The expense of maintaining and cleansing all sewers, not hereinbefore 
provided for, shall be defrayed out of the rates and taxes to be Jevied under 
Article IX of these Regulations. 


VIII. 


No new building shall be erected nor shall any old building be rebuilt 
until arrangements shall have been made and approved whereby the land 
forming or to form the site thereof shall be raised to such a height having 
regard to the centre of the nearest public road as the Municipal Council 
may require and all alleyways leading to or adjoining such buildings shall 
be raised and drained by the person building to the satisfaction of the Muni- 
cipal Council, and whoever shall commence to erect any new building or to 
rebuild any old building and who shall fail to comply with the provisions of 
this Bye-law shall be liable for every such offence to a fine not exceeding two 
hundred and fifty dollars, and it shall be lawful for the Municipal Council 
to stop any such building or rebuilding until the provisions of this Bye-law 
have been complied with. 

No new building shall be erected nor shall any old building be rebuilt 
without such drain or drains constructed of such dimensions and materials 
and at such level and with such fall as may appear to the Municipal Council 
to be necessary and sufficient for the proper and effectual drainage of such 
building and its appurtenances, and if @ public sewer or a sewer which the 
Municipal Council are entitled to use be within one hundred feet of any part 
of the site of such building the drain or drains so to be constructed shall 
lead to and communicate with such sewer in such manner as the Municipal 
Council may direct, or if no such sewer be within that distance then the last- 
mentioned drain or drains may at the option of the person building com- 
municate with and be emptied into the nearest of such sewers or into such 
covered cesspool or other place as the Municipal Council may direct and who- 
ever shall erect any new building or rebuild any old building or construct 
any drain contrary to this Bve-law shall be liable for every such offence to a 
fine not exceeding two hundred and fifty dollars, and if at any time the 
Municipal Council shall discover that any building whether built before or 
after the passing of this Bye-law is without such a drain or drains as is or 
are sufficient for the proper and effectual drainage of the same and its 
appurtenances and if a sewer of the Municipal Council or a sewer which they 
are entitled to use be within one hundred feet of any part of such building 
they may cause notice in writing to be given to the owner or occupier of such 
building requiring him within such reasonable time as shall be specified 
therein to construct and lay down in connection with such building one or 
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more drain or drains communicating with such sewer of such materials and 
dimensions at such level and with such falls as shall appear to be necessary 
and if such notice be not complied with the Municipal Council may if they 
think fit do the works mentioned or referred to therein and the expenses 
incurred by them in so doing if not forthwith paid by the owner or occu- 
pier shall be defrayed by the Municipal Council and such expenses shall be 
recoverable from the owner of the building as damages. 

Fourteen clear days before it is intended to commence the erection of 
any new building or the rebuilding of any old building a block plan of the 
land showing the buildings to be erected thereon shall be submitted to the 
sie a Council for their approval. On such plan there shall be clearly 
marked :— 

(a}—The intended height of the land compared with the centre of the 

nearest public road. 

(5}The position and dimensions of all drains and sewers already con- 
structed or intended to be constructed in connection with such 
buildings. 

(c}—The position and dimensions of all intended fire-walls. 

(d)—The height above the roadway and the width of all intended pro- 
jections into or over any public road. 

Within fourteen days after the said plan shall have been submitted to 
the Municipal Council the latter shall signify to the person submitting such 
plan their approval or disapproval with reasons expressed generally for any 
disapproval of the same and no building operations shall be commenced until 
the Municipal Council have signified their approval of the said plan, it being 
understood that in the event of the Council failing to express either approval 
or disapproval with reaeons as above within the above named period all 
parties shall be at liberty to proceed as if no such approval were required. 


VITA. 


When a notice plan or description of any work is required by any Rule 
made by the Council to be laid before the Council, the Council shall, within 
fourteen days after the same has been delivered or sent to their Surveyor, 
signify in writing their approval or disapproval with reasons expressed 
generally for any disapproval of the intended work to the person proposing 
to execute the same. 

Where the Council incur expenses in or about the removal of any work 
executed contrary to any Rule, the Council may recover the amount of 
such expenses either from the person executing the works removed or from 
the person causing the works to be executed at their discretion, in the same 
manner as they may recover penalties under the existing Bye-laws. 

For the purposes of Regulation XXX the re-erecting of any building 
pulled down below the first floor, or of any frame building of which only the 
frame work is left down to the first floor, or the conversion into a dwelling- 
house of any building not originally constructed for human habitation, or 
the conversion into more than one dwelling-house of 8 building originally 
constructed as one dwelling-house only, or the increase in height of the walls 
of a building, shall be considered the erection of a new building. 

The Council may in making any Rule under Regulation XXX _ prescribe 
the fine with which tho contravention thereof shall be punishable, but so 
that such fine shall not exceed for any one offence the sum of twenty-five 
dollars or in the case of a continuing offence the sum of ten dollars for every 
day during which such offence is continued. 

The Council may also fix the fees to be charged to the persons who sub- 
mit plans and specifications under the provisions of the Rules. 


IX. 


The Council, and none other, shall be Surveyors of all highways within 
the aforesaid limits, and within those limits shall have all such powers and 
authorities, and be subject to all such liabilities, as any Surveyors of high- 
ways are usually invested with. 


. 


The management of all the public streets, and the laying out and repair- 
ing thereof on passing of these Regulations, or which thereafter may become 
public highways, and the pavements and other materials, as well in the foot- 
ways as carriage-ways of such public streets, and all buildings, materiale, 
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implements, and other things provided for the purposes of the said highways, 
shall belong to the Council. 
xI. 


The Council may stop any street, and prevent all persons from passing 
along and using the same for a reasonable time, during the construction, 
alteration, repait or demolition of any sewer or drain in or under such street ; 
so long as they do not interfere with the ingress or egress of persons on foot 
to or from their dwellings or tenements. 


xi. 


Every person who wilfully displaces, takes up, or makes any alteration 
in the pavement, flags, or other materials of any street under the manage- 
ment of the Council, without their consent in writing, or without other lawful 
authority, shall be liable to a penalty or fine not exceeding twenty-five dollars 
and also a further sum not exceeding one dollar for every square toot of the 
pavement, flags, or other materials of the street so displaced, taken up, or 
altered. 

a XIII. 


For the purposes of these Regulations, if the Council deem it necessary 
to raise, sink or otherwise alter the situstion of any waterpipe or gaspipe 
laid in any of the streets, they may from time to time, by notice in writing, 
require the person or persons to whom any such pipes or works belong, to 
cause forthwith, as soon as conveniently may be, any such pipes or works 
to be raised, sunk or otherwise altered in position, in such manner as the 
Council direct ; provided that such alteration be not such as permanently 
to injure such works, or to prevent the water or gas from flowing as freely 
and conveniently as before ; and the expenses attending such raising, sinking, 
or altering, and compensation for every damage done thereby, shall be paid 
by the Council out of the rates and taxes levied under these Regulations. 

If the person or persons to whom any such pipes or works belong do 
not proceed forthwith,-or as soon as conveniently may be after the receipt 
of such notice, to cause the same to be raised, sunk or altered, in such manner 
as the Council require, the Council may themselves—but then at the costs 
and charges of the person or persons to whom the pipes or works belong, such 
costs and charges to be recoverable in the same way as the penalties enacted 
under these Bye-laws—cause such pipes or works to be raised, sunk or altered, 
as they think fit; provided that such works be not permanently injured 
thereby, or the water or gas prevented from flowing as freely and conveniently 
as before. 


XIV. 


The occupier of every house or building in, adjoining or near to any 
street, shall within fourteen days next after service of an order of the Council 
for that purpose, put up and keep in good condition & shoot or trough of the 
whole length of such house or building, and shall connect the same either 
with a similar shoot on the adjoining house, or with a pipe or trunk to be 
fixed to the front or side of such building from the roof to the ground to 
carry the water from the roof thereof in such manner that the water from such 
house or any portico or projection therefrom, shall not fall upon the persons 
passing along the street, or flow over the foot-path, and in default of com- 
pliance with any such order within the period aforesaid, such occupier shall 
be liable to a penalty or fine not exceeding ten dollars for every day that he 
shall so make default. 

XV. 


When any building materials or other things are laid, or any hole made 
in any of the streets, whether the same be done by order of the Council or 
not, the person or persons causing such materials or other things to be so 
laid, or such hole to be made, shall at his own expense cause 8 sufficient light 
to be fixed in a proper place upon or near the same, and continue such light 
every night from sun-setting to sun-rising, while such materials or hole re- 
main; and such person shall at his own expense cause such materials or 
other things and such hole to be sufficiently fenced and inclosed until such 
materials or other things are removed, or the hole filled up or otherwise made 
secure; and every such person who fails so to light, fence or inclose such 
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materials or other things or such hole shall for every such offence be liable 
to a penalty or fine not exceeding twenty-five dollars, and a further penalty 
or fine not exceeding ten dollars for every day, while such default is continued. 


XVI. 


In no case shall any such building materials or other things or such 
hole be allowed to remain for an unnecessary time, under a penalty or fine 
not exceeding twenty-five dollars, to be paid for every such offence by the 
person who causes such materials or other things to be laid, or such hole 
to be made, and a further penalty or fine not exceeding ten dollars for every 
day during which such offence is continued after the conviction of such 
offence, and in any such case the proof that the time has not exceeded the 
necessary time shall be upon the person so causing such materials or other 
things to be laid, or causing such hole to be made. 


XVI. 


If any building, or hole, or other place near any street be, for want of 
sufficient repair, protecton or inclosure, dangerous to the passengers along 
such street, the Council shall cause the same to be repaired, protected, or 
inclosed, so as to prevent danger therefrom, and the expenses of such repair, 
protection or inclosure shall be repaid to the Council by the owner of the 
premises so repaired, protected or inclosed, and shall be recoverable from 
him as damages, 

XVIII. 


The Council shall cause all the streets, together with the foot pavements, 
from time to time to be properly swept and cleansed, and all dust and filth of 
every sort found thereon to be collected and removed, and shall cause all 
the dust, ashes, and rubbish to be carried away from the houses and tene- 
ments of the inhabitants of the town and district within such limits, at con- 
venient hours and times, and shall cause the privies and cesspools within 
the said town or district to be from time to time emptied and cleansed in 
a sufficient and proper manner. 

XIX. 


The Council may compound, for such time as they think fit, with any 
person liable to sweep or clean any footway under the provision of these 
Regulations, for sweeping and cleaning the same in the manner directed 
by these Regulations. ae 


If any building or wall be deemed by the Surveyor of the Council to be 
in @ ruinous state, and dangerous to passengers or to the occupiers of the 
neighbourhood, such Surveyor shall immediately make complaint thereof to 
the Consul of the nation of the person or persons to whom the building be- 
longs, and it shall be lawful for such Consul to order the owner, or in his 
default the occupier (if any), of such building, wall, or other thing, to take. 
down, rebuild, repair, or otherwise secure to tho satisfaction of such Sur- 
veyor, within a time to be fixed by such Consul, and in case the same be 
not taken down, repaired, rebuilt, or otherwise secured within the time so 
limited, or if no owner or occupier can be found on whom to serve such order, 
the Council shall with all convenient speed cause all or so much of such build- 
ing, wall or other thing, as shall be in @ ruinous condition and dangerors 
as aforesaid, to be taken down, repaired, rebuilt, or otherwise secured, in 
such manner as shall be requisite, and all the expenses of putting up every 
such fence, and of taking down, repairing, rebuilding, or securing such building, 
wall, or other thing shall be paid by the owner or owners thereot. 


XXI. 


If such owner or owners can be found within the ssid limits, and if on 
demand of the expenses aforesaid, he neglect or refuse to pay the same, then 
such expenses may be levied by distress, and the Consul, on the applica- 
tion of the Council, may issue his warrant accordingly. 


XXII. 


If such owner cannot be found within such limits, or sufficient distress 
of his goods and chattels within such limits cannot be made, the Council 
aiter giving twenty-eight days’ notice of their intention to do so, by posting 
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® printed or written notice in a conspicuous place on such building or on 
the land whereon such building stood, and by giving notice in the local news- 
papers under the head of ‘ Municipal Notification,” may take such 
building or land, sell the same by public auction, and from and out of the 
proceeds of such sale may reimburse themselves for the outlay incurred, 
or the Council may sell the materials thereof, or so much of the same as shall 
be ‘pulled down, and apply the proceeds of such sale in payment of the 
expenses incurred in respect of such house or building ; and the Council shall 
restore any overplus arising from such sale to the owner of such house or 
building, on demand ; nevertheless, the Council, although they sell such 
materials for the purpose aforesaid shall have the same remedies for com- 
pelling the payment of so much of the said expense as may remain due after 
the application of the proceeds of such sale as are hereinbefore given to them, 
for compelling the payment of the whole of the said expenses. 


XXIII. 


The Council may give notice to the occupier of any house or building 
to remove or alter any porch, verandah, shed, projecting window, step, 
cellar, cellar-door, or window, sign, sign-post, sign-iron, show-board, window- 
shutter, wall, gate, or fence, or any other obstruction or projection erected 
or placed against or in front of any house or building within such limits, 
and which is an obstruction to the safe and convenient passage slong any 
street ; and such occupier shall, within fourteen days after the service of 
such notice upon him, remove such obstruction or alter the same in such 
manner as shall have been directed by the Council, and in default thereof 
shall be liable to a penalty or fine not exceeding ten dollars, and the Council 
in such case may remove such obstruction or projection, and the expense 
of such removal shall be paid by the occupier so making defsult, and shall 
be recoverable as damages. Provided always, that in the case in which 
such obstructions or Protections were made or put up by the owner, the 
occupier shall be entitled to deduct the expense of removing the same from 
the rent payable by him to the owner of the house or building. 


XXIV. 


Every person who shall obstruct the public roads or foot-paths, with 
any kind of goods or building materials, shall be liable to a penalty or fine 
not exceeding ten dollars for every twenty-four hours of continued obstruc- 
tion, and after the first twenty-four hours notice shall be given by the Council 
to the owner of the same, or the person using, employing or having control 
over the same, or in the absence of any such person, or inability on the part 
of the Council to discover such owners and persons, then it shall be lawful 
for the Council to remove and retain the same until the expense of such 
removal shall have been repaid, and the Council may recover the ex 
of such removal as damages; and the Council may after the lapse of a 
reasonable time sell the same, holding the balance (if any), after payment 
of penalties, expenses, and costs, to the use of the person entitled to the 
same. And it shall be competent to the Council to charge for hoardings 
or scaffoldings which it may be found necessary for the safety of the public 
to place round buildings in course of erection, interfering with the public 
highway, should the owners or others refuse or neglect to provide the same. 


XXV. 


All occupiers of land and houses shall cause the foot pavements in front 
of their houses to be swept and cleansed whenever occasion shall require, 
after the receipt of notice served upon them, and they shall also 
cause to be swept and cleansed all gutters, surface drains in the front, side 
or rear of their premises, and remove all accumulations of soil, ashes, or 
rubbish; and every such occupier making default herein shall for every 
offence be liable to a penalty or fine not exceeding five dollars, and for the 
purpose aforsaid when any house shall be let in apartments the person letting 
the same shal] be deemed the occupier. 


XXVI. 


The Council may, from time to time, fix the hours within which only 
it shall be lawful to empty privies or remove offensive matter within such 
limits, and when the Council have fixed such hours, and given public notice 
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thereof, every person who within such limits empties or begins to empty 
any privy, or removes along any thoroughfare within such limita any offensive 
matter, at any time, except within the hours so fixed, and also every peraon 
who st any time, whether such hours have been fixed by the Council or 
not, use for any such purpose any utensil or pail or any cart or carriage not 
having a covering proper for preventing the escape of the contents of such 
cart, or of the stench therecf, or who wilfully slops or spills any such offensive 
matter in tho removal thereof, or who does not carefully sweep and clean 
every place in which any such offensive matter has been placed, or unavoidably 
slopped or spilled, shall be liable to a penalty or fine not exceeding ten dollars, 
and in default of the apprehension of the actual offender the driver or person 
having the care of the cart or carriage employed for any such purpose shall 
be deemed to be the offender. 


XXVIT. 


No person shall suffer any offensive waste or stagnant water to remain 
in any cellar or other place within any house belonging to or occupied by 
him or within or upon any waste land belonging to or in his occupation 
within such limits, so as to be & nuisance and every person who shall suffer 
any such water to remain for forty-eight hours after receiving notice of 
not less than forty-eight hours from the Council to remove the same, and 
every person who allows the contents of any privy or cesspool to overflow 
or soak therefrom, to the annoyance of the occupiers of any adjoining pro- 
perty, or who keeps any pig or pigs within any dwelling-house, within such 
limits, 80 as to be a nuisance, shall tor every such offence be liable to a penalty 
or fine not exceeding ten dollars, and to a further penalty or fine not ex- 
ceeding two dollars, for every day during which such nuisance continues ; 
and the Council may drain and cleanse out any stagnant pools, ditches, 
or ponds of water within such limits, being a nuisance, and abate any such 
nuisance as aforesaid, and for that purpose may enter, by their officers and 
workmen, into and upon any building or land within such limits at all 
reasonable times, and do all necessary acts for any of the purposes aforesaid; 
and the expenses incurred thereby shall be paid by the person committing 
such offence,—or occupying the building or land whence such annoyance 
proceeds, and if there be no occupier, by the owner of such building or land,— 
and shall be recoverable as damages. 


XXVIII. 


If the dung or soil of any stable, cow-house, or pig-stye, or other collec- 
tion of refuse matter, elsewhere than in any farm-yard, be at any time allow- 
ed to accumulate within such limits for more than seven days, or for more 
than two days after a quantity exceeding one ton has been collected in any 
place not allowed by the Council, such dung, soil, or refuse, if not removed 
within twenty-four hours after notice from any officer of the Council for 
that purpose, shall become the property of the Council, and they, or any 
person with whom they have at the time any subsisting contract for the 
removal of refuse, may sell and dispose of the same, and the money thence 
arising shall be applied towards the purposes of the Council, or they may 
recover the expense of such removal from the occupier of the building or 
land as damages. 

XXIX. 


If at any time the Officer of Health or if for the time being there be no 
Officer of Health, any two Surgeons or Physicians, or one Surgeon and one 
Physician residing within such limits, certify under his or their hands to 
the Council that any accumulation of dung, soil or filth, or other noxious 
or offensive matter, within such limits, ought to be removed, as being in- 
jurious to the health of the inhabitants, the Secretary of the Council shall 
forthwith give notice to the owner or reputed owners of such dung, soil, 
or filth, or to the occupier of the land where the same are, to remove the 
same within twenty-four hours after such notice ; and, in case of failure to 
comply with such notice, the said dung, soil, or filth, shall thereupon become 
vested in the Council, and they, or any person with whom they have at 
that time contracted for the removal of all such refuse, may sell and dispose 
of the same, and the money thence arising shall be applied towards the pur- 
poses of the Council, and they may recover the expense of such removal 
from such occupier or owner in the same manner as damages. 
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XXX. 


If at any time the Officer of Health, or if for the time being there be 
no Officer of Health, any two Surgeons or Physicians, or one Surgeon and 
one Physician, residing within such limits, certify under his or their hands 
to the Council that any house or part of any house or building within such 
limits is in such a filthy or unwholesome condition that the health of the 
inmates or of the neighbours is thereby affected or endangered, or that the 
whitewashing, cleansing or purifying of any house or building, or any part 
thereof, would tend to prevent or check infectious or contagious disease 
therein, or that any drain, privy or cesspool is in such a defective state that 
the health of the neighbours is thereby affected or endangered, the Council 
shall order the occupier of such house or part thereof, to whitewash, cleanse 
and purify the same, and the owner of such drain, privy or cesspool to amend 
the condition thereof, in such manner and within such time as the Council 
deem reasonable ; and if such occupier or owner do not comply with such 
order he shall be liable to 8 penalty or fine not exceeding ten dollars for every 
day’s neglect thereof ; and in such case the Council may cause such house 
or any part thereof, to be whitewashed, cleansed and purified, or the con- 
dition of such drain, privy or cesspool to be amended, and may recover 
the expense thereof from such occupier or owner in the same manner as 
damages. 

XXXI. 


If any candle-house, melting-house, melting-place or soap-house, or 
any slaughter-house, or any building or place for boiling offal or blood, or 
for boiling or crushing bones, or any pig-stye, necessary house, dunghill, 
manure heap, or any manufactory, building, or place of business within 
such limits be at any time certified to the Council by the Inspector of 
Nuisances, or Officer of Health, or if for the time being there be no Inspector 
of Nuisances or Officer of Health, by any two Surgeons or Physicians, or 
one Surgeon and one Physician, to be a nuisance or injurious to the health 
of the inhabitants, the Council shall direct complaint to be made before the 
Consul of the nation of the person by or on whose behalf the work complained 
of is carried on, and such Consul shall enquire into such complaint, and 
may, by an order in writing under his hand, order such person to discontinue 
or remedy the nuisance within such time as to him shall appear expedient. 
Provided always that if it appear to such Consul that in carrying on any 
business complained of, the best means then known to be available for miti- 
gating the nuisance, or the injurious effects of such business, have not been 
adopted, he may suspend his final determination, upon condition that the 
person so complained against shall undertake to adopt within a reasonable 
time such means as the said Consul shall judge to be practicable, and order 
to be carried into effect for mitigating or preventing the injurious effects 
of such business. 

XXX. 


Every occupier of any building or land, within such limits, and every 
other person who refuses to permit the scavengers employed by tho Council 
to remove such dirt, ashes, or rubbish as by these Bye-laws they are authorized 
to do, or who obstructs the said scavengers in the performance of their duty, 
shall, for every such offence be liable to a penalty or fine not exceeding twenty- 


five dollars. 
XXXII. 


No person shall undertake any building operations whether temporary 
or permanent; or undertake any structural alterations or repairs to any 
building or structure or any work involving the placing of ladders in any 
Municipal road or alley; or erect any straw or matting shed, bamboo or 
other buildings of a like nature ; or undertake any building on any creek ; 
or remove mud from any creek or foreshore ; or open up any Municipal road 
or alley ; or erect any fences, hoardings, signboards or other structures, 
abutting on any Municipal road or alley ; or erect any matsheds, sunshades, 
lamps or other structures in such & manner as to overhang any Municipal 
road or alley or undertake the landing of any building materials at any 
Municipal pontoon, jetty or road in each or any of the above cases within 
— limits without a permit first obtained therefore from the Municipal 

uncil. 
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Any person offending against or infringing any provision of this Bye- 
law or any condition appearing in any such permit as aforesaid shall be 
liable for every offence to a fine not exceeding one hundred dollars or in 
default of payment to imprisonment for a period not exceeding one month 
or to any such other penalty as shall be prescribed by the law to which such 
person is amenable. 

XXXIV. 


No person shall keep a fair, market, Chinese Club, lodging house, music 
hall, theatre, circus, cinematograph, eating house, or other place of refresh- 
ment or public entertainment, hotel, tavern, billiard, bowling or dancing 
saloon, brothel, pawnshop, Chinese money exchange or cash shop, Chinese 
gold-smith’s or silver-amith’s shop, dairy, laundry, bakery, slaughterhouse, 
livery stable, public garage, pen for cattle, pigs, sheep or goats ; or sell or 
keep a shop, store, stall or place for the sale of clothing, wines, spirits, 
beer or other alcoholic beverages, or any noxious drugs and poisons, pro- 
prietary or patent medicines, butcher’s meat, poultry, game, fish, fruit, 
ice, vegetables or other foodstuffs, tobacco, lottery tickets or chances in lot- 
teries, or hawk any goods; or keep for private or public use, or let ply or 
use for hire any launch, sampan, ferry or other boat, any horse, pony, mule 
or donkey, any motor car, motor bicycle, or other motor vehicle or, carriage, 
cart, handcart, ricsha, sodan-chair, wheelbarrow or other vehicle or drive 
any tramcar, motor vehicle or horse drawn vehicle ; or pull any ricsha or 
keap or have in his possession any dog, within such limits without a licence first 
obtained from the Council and in the case of foreigners countersigned by 
the Consul of the nationality to which such person belongs. In respect 
of such licences the Council may impose such conditions and exact such 
security as the nature of the particular case may require and charge such 
fees in respect therefore as may be authorized at the Annual General Meeting 
of Ratepayers. And any person offending against or infringing any provision 
of this Bye-law shall be liable for every offence to a fine not exceeding one 
hundred dollars and a further fine for every twenty-four hours’ continuance 
of such offending or infringing not exceeding twenty-five dollars or to any 
such other penalty as shall be prescribed by the law to which such person 
is amenable. 

XXXV. 


No person shall keep, store, sell or manufacture any firearms other 
than those used solely for sporting, volunteer or police purposes, or any 
dangerous or inflammable materials namely those which on account of fire 
or explosion may endanger life or property, such as gunpowder and similar 
nitrate mixtures, dynamite, blasting gelatine, celluloid, carbonite, nitro- 
cotton, smokeless powder, cordite, picric acid and similar nitro-compounds, 
chlorate mixtures, fulminates, fuses or ballistics of any description used in 
association with explosives, ammunition, fire-works, benzine, and other 
very volatile or inflammable coal tar products, petrol, gasoline and other 
very volatile or inflammable petroleum products, acetylene, calcium carbide, 
yellow phosphorus, saltpetre, sulphur, or any material containing any of 
these as an ingredient so as to form a dangerous material, or other dangerous 
or inflammable materials to a greater quantity than may from time to time 
be set out in a Municipal Notification ; or carry on any dangerous or hazardous 
trade within such limits without a licence firat obtained therefore from the 
Municipal Council and in the case of a foreigner countersigned by his con- 
sular authority. 

Any person offending against or infringing any provision of this Bye- 
law or any condition appearing in any such licence as aforesaid shall be 
liable to @ fine not exceeding three hundred dollars or to imprisonment for 
®@ period not exceeding three months, or to both fine and imprisonment 
to the above extent or to any such other penalty as shall be prescribed by 
the law to which such person is amenable. 


XXXVI. 


Any person who shall wilfully disobey any reasonable regulation which 
shall have been authorized by the Municipal Council for the governance 
control direction or facilitation of traffic within such limits or on any Muni- 
cipal road or alleyway outside such limits, shall be liable to a penalty or 
fine not exceeding twenty-five dollars; and any person in charge of any 
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vehicle or animal who shall drive or move such vehicle or drive or ride such 
animal recklessly or negligently or at a speed or in a manner dangerous 
to the public, and any person who shall causelessly create any noise or dis- 
turbance, or wilfully cause any obstruction to traffic, or commit any act 
which may legitimately come within the meaning of the term nuisance, shall 
be liable to a penalty or fine not exceeding one hundred dollars or in default 
of payment to imprisonment for a period not exceeding one month or to 
any such other penalty as shall be prescribed by the law to which such person 


is amenable. 
XXXVII. 


No person, except naval or military officers of any Treaty Power, Diplo- 
matic and Consular Officers, Officers of the Council duly authorized, and 
members of the Volunteer Corps when in uniform or on duty, shall under 
any pretext carry or convey within such limits any firearms other than 
those used solely for sporting purposes, other offensive or defensive weapons, 
ammunition or explosives, without a licence or permit first obtained from 
the Municipal Council. 

Any person offending against or infringing any provision of this Bye-law 
shall be liable to 4 fine not exceeding three hundred dollars or to imprisonment 
for a period not exceeding three months, and in every case the firearms, 
offensive or defensive arms, ammunition or explosives so carried or conveyed 
may be forfeited to the use of the Council or to any such other penalty as 
shall be prescribed by the law to which such person is amenable. 


XXXVIII. 


It shall be lawful for any officer or agent of the Council and all persons 
called by him to his assistance, to seize and detain any person who shall 
have committed any offence against the provisions of these Bye-laws, and 
whose name and residence shall be unknown to such officer or agent, and 
convey him, with all convenient despatch, before his proper Consul 
without any warrant or other authority than these Bye-laws. 


XXXIX. 


If any such nuisance, or the cause of any such injurious effects as afore- 
said, be not discontinued or remedied within such time as shall be ordered 
by the said Consul, the person by or on whose behalf the business causing 
such nuisance is carried on, shall be liable to a penalty or fine not exceeding 
twenty-five dollars for every day during which such nuisance shall be con- 
tinued or unremedied after the expiration of such time as aforesaid. 


XL. 


Nothing in these Bye-laws contained shall be construed to render lawful 
any act or omission on the part of any person, which is or would be deemed 
to be a nuisance at common law, from prosecution or action in respect thereof, 
according to the forms of proceeding at common law, nor from the conse- 
quences upon being convicted thereof. 


XLI. 


Every penalty or forfeiture imposed by these Bye-laws made in pur- 
suance thereof, the recovery of which is not otherwise provided for, may be 
recovered by summary proceedings before the proper Consular representa- 
tive, and it shall be lawful for such Consular representative, upon conviction, 
to adjudge the offender to pay the penalty or forfeiture incurred, as well 
as such costs attending the conviction, as such Consular representative 
shall think fit. 

XLII. 


These Bye-laws shall be printed, and the Secretary of the Council shall 
deliver a printed copy thereof, to every Ratepayer applying for the same, 
without charge ; and a copy thereof shall be hung up in the front, or in some 
conspicuous part of the principal office of the Council. 
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ERRATA. 


Page 97.—The numbers in the passage beginning with the words 
“We find prcclamations regarding the traffic}. 
ricshas*> nuisances ®. etc., etc. are incorrect. It should 
read “ We find proclamations regarding the traffic, 
ricshas 1. nuisances 2. hawkers 5 ete., etc.—Then these 
numbers will correspond to the numbers in the 
following passage. 


Page 164.—In all cases read instead of Dr. Shirmer— 
Dr. K. Schirmer. 


Page 205.—(footnote) Commander J. D. Musso, 1905-1910, as Italian 
Assessor, read—Commander G. D. Musso, 1903-1910, 
as Italian Assessor, 


Page 246.—R. J. Bryan—read R. T. Bryan, Jun. 
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